COLUMBIA 


LAW    REVIEW 


Vol.     IV— 1904 


NEW  YORK 

THE  COLUMBIA  UNIVERSITY  PRESS 

The  Macmillan  Company,  Agents 

1904 


COPYRIGHT,    1904 

By  the  Trustees  of  The  Columbia  Law  Review 


3/.    S-  S7 


CONTENTS. 


ARTICLES. 

PAGE 

Common  Law,  What  is  the 'John  S.  Ewart.  1 16 

Constitution,  History  of  Art.  IV.  Sec  i  of  the. 

George  P.  Costigan,  Jr.  470 

Corporations  in  Two  States Joseph  H.  Beale,  Jr.  391 

Criminal  Procedure,  Reform  in Everett  P.  Wheeler.  356 

Defamation,  History  and  Theory  of  the  Law  of. 

Van  Vechten  Veeder.  33 
Expansion  of  the  Common  Law,  II .  Sir  Frederick  Pollock,  Bart.  12 
Expansion  of  the  Common  Law,  III .  Sir  Frederick  Pollock,  Bart.  96 
Expansion  of  the  Common  Law.  LV .Sir  Frederick  Pollock.  Bart.  171 

Federal  Police  Power,  Is  There  A  ? Paul  Fuller.  563 

Freedom  of  Contract,  Should  there  by.... Clarence  D.  Ashley.  423 

International  Law  in  Legal  Education James  B.  Scott.  409 

LOCUS  OF  SALES  C.  O.  D.,  The Charles  Noble  Gregory.  541 

Marriage  and  Divorce  Laws,  Proposed  Reforms  in. 

Amasa  M.  Eaton.  243 

New  York  Anti-Trust  Act,  The Thaddeus  D.  Kenneson.    83 

Northern  Securities  Decision,  The George  F.  Canjield.  315 

Parol  Evidence  Rule,  A  Brief  History  of. .John  H.  Wigmore.  338 

Peonage  Cases,  The William  Wirt  Howe.  279 

Power  of  Congress  to  Regulate  Interstate  and  Foreign 

Commerce,  The  Exclusive DavidWalter  Brown.  490 

Rescission,  Codification  of  the  Doctrine  of. 

Francis  M.  Bur  dick.  264 

Rescission  by  Parol  Agreement Samuel  Williston.  455 

Rescission  for  Breach  of  Warranty Francis  M.  Bur  dick.      1 

Rescission  for  Breach  of  Warranty.. Samuel  Williston.  195 

Roman  Legal  History,  Problems  of Munroe  Smith.  523 

State,  Police  Powers  and  Federal  Property  Guarantees. 

Charles  C.  Marshall.   153 


iv  COLUMBIA  LAW  REVIEW. 


NOTES  AND  RECENT  DECISIONS. 

Page  numbers  in  heavy-faced  type  refer  to  Notes  ;  others  to  Recent 

Decisions. 

PAGE 

Administrative  Law.    Changing  compensation  of  officers 597 

Admiralty.    Demurrage :  construction  of  charter  party 69 

Federal  jurisdiction  over  canals   and  canal  boats 131,  137 

Jurisdiction  over  torts 298 

AGENCY.     Agent's  duty  of  good   faith  :  principal's  right  to  recover 

commission 224 

Attorney  and  client :  champerty 298 

Attorney  and  client :  scope  of  attorney's  authority 298 

Corporations :      liability    for    fraud     of    agent :     dealing    with 

stock 368,  374 

Ratification  by  principal  not  in  existence  when  agent  acted 374 

Revocation  by  death  of  principal 597 

Undisclosed  principal,    election 221,224 

Assignments  for  Creditors.    Action  to  set  aside :  right  of  plaintiff 

to  come  in  as  creditor 137 

Attorney  and  Client.    Unconscionable  agreement 137 

Bailments.    Conversion  by  bailee  :  contribution  between  bailors. 432,  436 

Innkeeper's  liability  :  reasonable  regulations 436 

Warehouseman  :  limitation  of  liability 597 

BANKRUPTCY.   Distribution  between  firm  and  individual  creditors .  595,  598 

Effect  of  discharge  on  judgment  for  slander 69 

Judgment  against  insolvent :  effect  of  assignment 137 

Preference  :  intent  of  debtor 224 

Right  of  a  creditor  holding  collateral 509 

Surrender  of  preference  :  meaning  of  transfer 224 

Taxes  chargeable  against  the  estate 436 

Carriers.     Adequate  facilities  :  duty  to  provide  sidings 436 

Bill  of  lading  :  estoppel 1 38 

Duty  to  protect  passengers 69 

Ejectment  of  passengers  :  mistake  of  conductor 225 

Express  messengers  :  releases  from  liability 592,  598 

Harter  act :  burden  of  proof , 138 

Liability  to  gratuitous  passengers 437 

Liability  to  passenger  :  rights  of  employee 138 

"  Notify  shipment  "  :  rights  of  party  notified 509 

Conflict  of  Laws.     Actions  accruing  under  foreign  statutes.  ..503,  509 

Contracts 374 

State  laws  in  federal  courts  of  equity 589,  598 

Constitutional   Law.     Attorney's  compensation  for    defence  of 

pauper 1 39 

Contracts  of  municipal  corporations  :  impairment  of  obligation.  596,  598 


NOTES  AND  RECENT  DECISIONS.  v 

PACK 

Criminal  contempt  of  court  :  power  of  legislature  to  define. . . ,  65,  70 

Due  process  of  law  :  distribution  of  proceeds  of  licenses 226 

Effect  of  decision  holding  act  unconstitutional 374 

Habeas  corpus  :  power  of  federal  courts 598 

Interest  acquired  :  presumption  of  easement 512 

Eminent  domain  :  measure  of  damages 70 

Eminent  domain  :  public  use   133,  1 39 

Equal  protection  of  the  laws :  race  discrimination  in  selection  of 

grand  jury 225 

Federal  courts :  interpretation  of  State  statutes 509 

Foreign  judgments  :  full  faith  and  credit 226 

Impairment  of  contract  rights  :  Pension  Act 510 

Impairment  of  judgment  lien 139 

Jurisdiction  of  executive  officers  over  claims  of  citizenship.  .  .437,  510 

Jurisdiction  of  federal  courts  over  claims  of  citizenship 290,  299 

Municipal  license  tax  on  inter-state  commerce  :  test  of  reasonable- 
ness  371,  375 

Municipal    corporations :  legislative    control    of    right    to    con- 
tract   289,  299 

Obligation  of  contract :  impairment  by  State  laws 599 

Peonage  cases 438 

Police  powers  :  acts  of  discretion 511 

Police  power  :  game  laws 375 

Police  power  :  health  regulations 299 

Police  power  :     ordinances  :  duty  to  repair  sidewalks 599 

Police  power:  regulation  of  employment  agency  fees 599 

Police  power  :  regulation  of  hours  of  labor  in  bakeries 299 

Power  of  legislature  to  regulate  municipal  contracts 127,  139 

Stare  decisis 226 

Stare  decisis 511 

State  interference  with  inter-state  commerce :  tax  upon  railroad 

cab  service 296,  299 

State  interference  with  inter-state  commerce 600 

Status  of  Porto  Ricans 290,  300 

Suits  between  States  :  bonds  assigned  to  States 364,  375 

Taxation  :  due  process  of  law 227 

Use  of  national  and  State  flag  for  advertising  purposes 376 

Contracts.     Acceptance  of  offer  by  telephone 300 

Agreements  to  arbitrate  :  ouster  of  jurisdiction 600 

Anticipatory  breach 64-,     70 

Assignments  of  obligations:  inference  of  intention  from  circum- 
stances       70 

Beneficiaries:  estoppel  of  re-insurer  in  action  by  policy-holder. .  .   300 

Consideration  :  compromise  of  doubtful  claim 301 

Impossibility  of  performance  :  rights  of  parties 376 

Liability  of  third  persons  signing 511 

Liquidated  damages  determined  by  intent  of  parties 71 

Married  women  :  effect  of  married  woman's  contract 512 


vi  COLUMBIA  LAW  REVIEW. 

PAGE 

Misrepresentation  of  powers  of  foreign  corporations  as  ground 

for  rescission 376 

Partial  payment  in  full  satisfaction  as  consideration 377 

Restraint  of  trade  :  patents  and  copyrights 370,  377 

Corporations.     Compliance  with  tax  law  as  a  condition  precedent 

to  right  of  foreign  corporation  to  sue  71 

Consolidation  :  jurisdiction  of  federal  courts 03,     71 

Exemplary  damages  for  fraud  of  agent 301 

Labor  union  :  injunction  :  contempt 227 

National  banks :  powers  :  lease 227 

Non-liability  of  banks  a  partner  :  joint  stock  companies 220,  228 

Preferential  payments  :  current  expense  creditors 140 

Right  to  enjoin  injury  to  members 71 

Stock  dividends  :  rights  of  beneficiaries  under  will 130,  140 

Torts  :  continuing  liability  of  public  servant  leasing  franchise. . . .   301 

Criminal  Law  :  Attempt  to  bribe 2 14,  228 

Assault  with  intent  to  murder 140 

Burden  of  proof  where  insanity  is  a  defense 507,  512 

Construction  of  statutes  changing  punishment 601 

Homicide  :  duty  of  soldier 72 

Evidence:  confession 140 

New  trials  after  verdicts  of  acquittal 601 

Domestic  Relations.    Marriage  settlement :    public  policy 377 

Equity.     Inadequacy   of     legal     remedy :     jurisdiction    of     federal 

courts 228 

Injunction  :  invasion  of  public  office 438 

Injunction  :  protection  of  trade  name 365,  377 

Injunction  :  ticket  brokers -134,  438 

Injunction  :  trespass 72 

Injunction  to  restrain  trespass:  quieting  of  title 377 

Interference  with  receiver  :  inducing  servants  to  leave  receiver. . .    378 

Jurisdiction  to  restrain  criminal  proceedings 72 

Priorities  in  partial  assignments  as  affected  by  notice 302 

Restrictive  covenant :  waiver  by  acquiescence 73 

Specific  performance  of  contract  partly  executed 61,     73 

Specific  performance  of  oral  contract 294,  302 

EVIDENCE.     Alteration  of  written  instrument  :  presumption 601 

Competency  of  witness 229 

Competency:  tracking  a  defendant  in  criminal  action  by  blood- 
hounds      229 

Confessions  coupled  with  exculpatory  statements 505,  513 

Constitutional  law  :  search  warrants 60,     73 

Constitutional  law  :  self  incrimination 513 

Criminal  law  :  independent  crime  as  evidence  of  intent 141 

Entries  in  books  made  from  memoranda 378 

Measure  of  damages  for  breach  of  covenant  of  seisin 57,  73 

Privileged  communications  :  New  York  code 438 


NOTES  AND  RECENT  DECISIONS. 


PACE 


Proof  of  good  character  in  criminal  cases 3°2 

Questioning  witness  as  to  his  religious  belief lo*,  141 

Witnesses  :  husband  and  wife 37° 

Habeas  CORPUS.     Jurisdiction  of  courts  over  deserter  from  army. . .   601 

Insurance.     Forfeiture  :  felony 5 1 3 

Insurable  interest :  divorce 5*3 

Mutual  benefit  association  :   amendment  of  by-laws 229 

Mutual  benefit  associations  :    unreasonable  by-laws 74 

Waiver  and  estoppel 74 

Waiver  of  defense  by  insurer 23° 

International  Law.     Extradition:  warrant  of  arrest. .  .217,  230,602 

MANDAMUS.     Right  of  individual  to  sue  on  behalf  of  the  public 379 

Master  and  Servant.     Liability  as  joint  tortfeasors:    exemplary 

damages 74 

Master's  non-assignable  duties  :  safe  place  to  work 602 

Mortgages.     Statute  of  limitations 222,  230 

Municipal  Corporations.     Contracts:  validity  of,  when  required 

to  be  awarded  to  lowest  bidder J4J 

Contract  with  member  of  council :  recovery  in  quasi-contract 379 

Control  of  gas  pipes  in  street 439 

Liability  for  suspension  of  ordinance  forbidding  fireworks 3°2 

Liability  in  quasi-contract 67,     75 

Real  property  :  railroad's  right  to  use  streets 428,  439 

Negotiable  Instruments.     County  warrants  :  issuance 603 

Dishonor  of  check  :  application  of  funds  to  depositor's  debts 602 

Effect  of  mistaken  surrender  to  endorsers 379 

Identity  of  payee  of  check 3°"° 

Northern  Securities  Decision 287 

Personal  Property.     Treasure  trove •  293,  303 

Pleading    and    Practice.       Amounts    determining    jurisdiction  : 

counterclaim "°3 

Contempts  :    mandamus  of  inferior  court 75 

County  court  jurisdiction    75 

Defenses  arising  after  judgment 23° 

Form  of  complaint  in  libel  action  under  N.  Y.  Code 303 

Judges  :  disqualification  for  interest 439 

Judges  :  disqualification  :    waiver 603 

Judgment  after  death  of  a  party  :  collateral  attack 513 

Judgment  against  joint  debtors  :  reversal I41 

Jurisdiction  :  amount  in  controversy 216,  230 

Limitation  of  action  for  dower  under  N.  Y.  Code 3°3 

Order  of  arrest :  granted  on  affidavits 75 

Res  judicata 218,  231 

Res  judicata  :  criminal  and  civil  actions 3^° 

Statute  of  Limitations  :  right  of  foreign  corporation  to  plead 231 

Right  to  poll  jury I42 

Service  on  foreign  corporation  :  managing  agent 142 


viii  COLUMBIA  LAW  REVIEW. 

PACK 

Service  of  process  :  non-residence 303 

Security  for  costs 440 

Suit  by  infant  as  poor  person  :  sufficiency  of  affidavit 142 

Pleading.    See  Pleading  and  Practice. 
Procedure.    See  Pleading  and  Practice. 

Public  Records.     Rogue's  Gallery  :  surrender  of  photograph 380 

Quasi-Contracts.     Chattel  mortgage  :  rights  of  mortgagee 514 

Conspiracy  to  defraud  :  in  delicto  and  in  pari  delicto 604 

Illegal  insurance  policy  :  recovery  of  premiums 381 

Restoration  of  benefits  under  contract  impossible  of  performance.  231 

Quo  Warranto.     Appointment  and  removal  of  officers 232 

Real  Property.     Acquisition  of  easements  between  tenants  of  com- 
mon landlord 381 

Avoidance  of  deed  by  incompetent 433,  440 

Cemetery  lots  :  descent 604 

Color    of    title :     necessity  of    recording :    constructive    adverse 

possession 605 

Dedication  :  Right  of  municipality  to  use  public  square  for  public 

buildings 232 

Dower  :  possession  by  widow  as  trustee  :  Statute  of  Limitations..  304 

Easement  by  prescription  :  licenses 514 

Easement  over  railroad's  right  of  way  :  prescription 440 

Elevated  station  :  liability  of  railroad  for  damages 76 

Exceptions  in  deed  :  construction 304 

Executed  parol  license  :  irrevocability 381 

Fixtures  :  rails  on  railroad's  right  of  way 514 

Grant  of  easement :  notice 304 

Highway  easement :  elevated  railroad 440 

Highways  :  right  to  use  percolating  waters  to  sprinkle  streets. ...   515 

Limitation  of  actions  against  elevated  railway 135,  143 

Natural  gas  :   waste 232 

Nuisance  :  blasting 515 

Party  wall :  covenants  running  with  land 441 

Parol  license  :    revocation  by  lapse  of  reasonable  time 143 

Percolating  waters 305 

Percolating  waters  :  correlative  rights 143 

Percolating  waters :  irrigation 441 

Percolating  waters  :  reasonable  use 233 

Permanent  nuisance  :  rights  of  action 605 

Repulsion  and  obstruction  of  surface  waters 506,  515 

Restrictive  covenant ;  change  in  neighorhood  as  defence  to  injunc- 
tion suit 305 

Right  of  abutting  owner  in  shade  trees 305 

Riparian   rights 431,  441 

Waste  :  rights  of  life  tenant 515 

Restoration  of  Benefits,  etc.    Sec  Quasi-Contract. 

SALES.     Direction  to  sell  as  constituting  a  present  sale 76 


N07ES  AND  RECENT  DECISIONS.  ix 


PAG9 


Stock  :  measure  of  damages 441 

Sovereignty  under  Inter-State  Compact 129,  144 

Statutes.     Anti-Trust    Act;  restraint  of  trade 233 

Limitations :  expiration    of    mechanic's  lien    under  N.   Y.  Code 

Civil  Procedure 143 

Recovery  of  damages  under  statute  forbidding  restraint  of  inter- 
state trade 442 

Suretyship.     Estoppel  of  surety 144 

Taxation.     Construction  of  covenant 233 

Exemption  :    interpretation 292,  306 

Franchise  tax  on  trust  companies  233 

Including  value  of    non-taxable  property    in    assessing  franchise 

tax 76 

Right  to  recover  back  stamp  tax  voluntarily  paid 382 

Void  exemption  :  mandamus 442 

TORTS.     Abuse  of  process  :  sufficiency  of  complaint yy 

Action  for  death  by  non-resident  alien  as  next  of  kin 144 

Assumption  of  risk  :  contributory  negligence 306 

Compensatory  damages  for  abusive  language  of  conductors 516 

Consequences  of  wrongful  act :  vendor's  liability 144 

Contributory  negligence  :  forgetting 605 

Contributory  negligence  of  infant  non  sui juris 382 

Duty  to  discover    trespassing  children 443 

Evidence  :  effect  of  violation  of  statute  on  burden  of  evidence.  .  .  .    145 
Interference  with  business  :  right  of  labor  union  to  injunction. 59,     yy 

Interference  with  business  :    justification 145 

Libel  :  necessity  of  showing  special  damage 145 

Malicious  prosecution:  civil  action 516 

Malicious  prosecution  :  termination  of  former  suit 443 

Master  and  servant 146 

Master  and  servant :  justification  of  discharge  of  employee 382 

Master  and  servant :  test  of  fellow  service   306 

Proximate  cause  :  intervening  negligence 443 

Slander :  privileged  communications 77 

Test  of  joint  liability 36 7,  383 

Trover  :  correlative  duties 606 

TRUSTS.     Agency  for  purchase  :    relation  of  confidence 383 

Charitable    uses :      statute    forbidding     suspension    of    power   of 

alienation    234 

Investment  outside  the  state  by  trustee 444 

New  York  rule  against  perpetuities 429,  444 

Obligation  of  bank  in  which  trust  funds  are  deposited 213,  234 

Res  determinable  by  trustee's  discretion 606 

Savings  bank  deposit  in  trust,  legal  effect  of 502,   516 

Waters.     Appropriation  :  title  by  prescription 77 

Wl  LLS.     Construction  :  limitation  after  devise  in  fee 78 

Lost  or  destroyed  instruments  :  declarations  of  testatrix 444 


BOOK     REVIEWS. 

PAGE 

Alger  and  Slater  :    A  Treatise   on   the   New  York   Employers' 

Liability  Act 240 

Baldwin  :  American  Railroad  Law 518 

Boger  :  Pomeroy's  Code  Remedies.     Fourth  Edition 607 

Clark  :  Street  Railway  Accident  Law.     Second  Edition 517 

Clement  :  Fire  Insurance  as  a  Valid  Contract  in  Event  of  Fire 147 

COOLEY  :  A  Treatise  on  the  Constitutional    Limitations   which   Rest 
upon    the    Legislative  Power  of  the  States  of  the  American 

Union.     Seventh  Edition.     Lane's  Edition 241 

DILLON  :  John  Marshall,  Complete  Constitutional   Decisions,  Edited, 

with  Annotations,  Historical,  Critical  and  Legal 312 

Edgington  :  The  Monroe  Doctrine 609 

FlERO  :  The  Law  and  Practice  in  Actions  for  Torts  in  the  State  of 

New  York 79 

Flanders  :  The  Life  of  John  Marshall 386 

Freund  :    The    Police    Power,    Public     Policy,    and    Constitutional 

Rights 449 

Gardner:    Hand  Book  of  the  Law  of  Wills 452 

Gilbert  :  Street  Railway  Reports,  Vol.  I 451 

Gould  and  Blakemore  :  The   Bankruptcy   Act  of  1898.     Anno- 
tated and  Explained  with  Amendments  Thereto 521 

Hamilton  :  Cyclopedia  of  Negligence  Cases 388 

Hamlin  :  Copyright  Cases 610 

Helliwell  :  A  Treatise  on  Stock  and  Stockholders,  Covering  Watered 

Stock,  Trusts,  Consolidations,  and  Holding  Companies 387 

How  :  The  Mirrour  of  Justices.      Robinson's  Edition . .  309 

Howard  :  Das  Amerikanische  Biirgerrecht 308 

Howard  :  History  of  Matrimonial  Institutions 519 

JACOBS   and     Appleborne  :    New    York   Bar  Examination    Ques- 
tions and  Answers 81 

Joyce  :  A  Treatise  on  Damages 445 

Labatt  :  Commentaries  on  the  Law  of  Master  and  Servant,  Vols.  I. 

&II 238 

Martin:  Mining  Cases  and  Mining  Statutes  of  British  Columbia 82 

Meili  :  Das  Internationale  Civilprozessrecht  auf  Grund  der  Theorie, 

Gesetzgebung  und  Praxis.     First  Part 307 

MlKELL  :  Cases  on  Criminal  Law.     Part  II 150 

Miller  :  Introduction  to  Practice 239 

Nellis  :  Street  Railroad  Accident  Law 517 

Niblack  :  The  Torrens  System  ;  its  Cost  and  Complexity 151 

Parker  :  Where  and  How  ?  A  Hand  Book  of  Incorporation 81 

Peterson  and  Haines  :  A  Text  Book  of  Legal  Medicine  and  Toxi- 
cology, Vol.  II 389 


BOOK    REVIEWS.  xi 


PAGE 


Ronchhoddas    and    Keshavlal  :   English   and    Indian   Law   of 

Torts.     Second  Edition 446 

RUMSEY  :  Practice.     Second  Edition,  Vol.  II 80 

Snyder  :  Mines  and  Mining 79 

Snyder  :  The  Lien  Law  of  the  State  of  New  York.     Fourth  Edition.   311 
STROUD :  Judicial  Dictionary  of  Words  and  Phrases  Judicially  Inter- 
preted,  to    which   have  been   added   Statutory   Definitions. 

Second  Edition 384 

Taylor  :  The  American  Law  of  Landlord  and  Tenant.      Ninth  Edi- 
tion.    Buswell's  Edition 388 

Tiffany  :  The  Law  of  Real  Property  and  Other  Interests  in  Land. ..  235 

Vance  :  Handbook  of  the  Law  of  Insurance 607 

Van  Dyne  :  Citizenship  of  the  United  States 1 47 

Walker  :  On  Patents.     Fourth  Edition 447 

Wellman  :  The  Art  of  Cross-Examination 1 50 


TABLE  OF  RECENT  CASES. 


A.  Booth  Co.  ads.  People 375 

A.  &  G.  St.  Ry.  Co.  ads.  Muntz.  301 

Abbott  v.  Thorne 516 

Abraham  ads.  Barclay 143 

Adams  v.  N.  Pac.  R.  R.  Co. .  . .  437 

Adams  v.  People  60,     73 

Adams  v.  People 513 

Albro  Co.  ads.  McVity 376 

Aldinger  ads.  Channel 78 

Am.  Bridge  Co.  v.  Wheelock. .  603 
Am.  B.  &  T.  Co.  v.  B.  &  O.  S. 

W.  R.  Co 70 

Am.  Circ.  Loom  Co.  ads.  Mc- 

Loughlin 145 

Am.  Credit  Ins.  Co.  ads.  Carr 

F.  M.  Co 74 

Am.  Grass  Twine  Co.  ads.  Pe- 
terson     146 

Am.   Pubs.'  Assn.  ads.   Straus 

370,  377 
Anderson  ads.  West.  Cot.  P.  & 

O.  Co 301 

Andrews  v.  Ramsay  &  Co....  224 
Anglo  Am.   Prov.  Co.  v.  Davis 

Prov.  Co 226 

Arnold  ads.  W.  U.Tel.  Co.  2 16,  230 
Atchason    v.    Union    Traction 

Co 382 

Atkin  v.  Kansas 127,  139 

Atkins  v.  Fletcher  Co 59,     77 

Atlantic  City  ads.  Nat'l  Bank. .  302 
Atl.    Coast    Line    R.    Co.  ads. 

Penny 69 

Austin  ads.  Wright 515 

B.  &  N.  R.  Co.  v.  Town  of  Al- 
ston   428,  439 

B.  &  O.  S.  W.  R.  Co.  ads.  Am. 

B.  &  T.  Co 70 

Bank  of  Anderson  ads.  Callahan  602 
Bank  of  Yalo  v.  Sperry  Flour 

Co 300 

Barclay  v.  Abrahams 143 

Barrell  v.  Newby 221,  224 

Barrow  ads.  Prince 606 

Barry  ads.  Fay 77 

Beach  v.  Supreme  Tent,  K.  of  M  229 

Belden  v.   Krom 441 

Bell  v.  Pfadenhauer 301 

Benedict  v.  Deshel 224 

Bkln.    Heights    Ry.    Co.    ads. 

Gillespie 516  j 


PAGB 

Board  of  Control  ads.  Wheeler  599 
Board  of  Trustees  ads.  State.  .    150 

Box  v.  Lanier 513 

Boyd  ads.  State 226 

Bowen'aA  Winfield 294,  302 

Bradley  ads.  Osborn 305 

Bradbury  ads.  M.  P  Ry.  Co...  514 
Breen  v.  St  Louis  Transit  Co..   225 

Birkby  ads.  State 302 

Brink  v.  Stratton 134,  141 

Binning  ads.  Grand  River 379 

Brott  v.  State 229 

Brown  ads.  Laveman 382 

Brown   ads.    Raymond    Syndi- 
cate  61,     73 

Brown  v.  Sup.  Ct.  I.  O.  O.  F. .     74 

Brown  ads.  Walling 511 

Browning  ads.  Sullivan ....  506,  5 1 5 

Bryan  ads.  City  of  Waco 436 

Bubenzer  v.  P.  B.  &  W.  R.  Co..  440 
Buff.  Elev.    Co.    ads.    Howard 

Iron  Wks 75 

Butler  ads.  State 214,  228 

Butte  City  Water  Co.  ads.  Tal- 
bot      77 

Cadwallader,  In  re 601 

C.  U.   O.  &  T.  P.  R.  Co.  ads. 

Dishon 306 

C,  R.  I.  &  P.R.  Co.  ads.  Shlich- 

ting 138 

Cable  v.  Ins.  Co 228 

Callahan  v.  Bk.  of  Anderson..  602 
Campbell  v.  Hackfeld  &  Co.. . .   298 

Campbell  ads.  Land  Co 512 

Campbell  v.  Upson 514 

Carrollton    Furn.    Mfg.    Co.  v. 

Am.  Cr.  Ins.  Co 74 

Carscadden  v.  Haswell  et  al. . .  438 
Carswell  v.  M.  D.  &  S.  R.  Co..  138 
Cent.  Bit.   Pav.   Co.    ads.    Fin- 

eran   141 

Cent.  R.  R.  Co.  v.  Mayor  .129,  144 
Chalfant  ads.  Ocean  City  Assc.     73 

Chandler  v.  Webster 376 

Channell  v.  Alldinger 78 

Chapman  v.  Mill  Creek  Co 304 

Chatt.   Foundry   &    Pipe  Wks 

ads.  City 442 

Chesebrough  v.  U.  S 382 

Chic.  Typo.  v.  Franklin  Union.  227 
Child  v.  N.  Y.  Elev.  R.  Co 304 


TABLE  OF  RECENT  CASES. 


Xlll 


PAGP 

Christian  v.  John 222,  230 

Citizens'  Bank  v.  Parker.  292,  306 
City  v.   Chatt.  Foundry  &  Pipe 

W'ks '. 442 

City  of  Atlanta  ads.  Georgia  R. 

&  B.  Co 72 

City  of  Lancaster  v.  Walter.  . .  605 

City  of  N.  Y.  ads.  Landau 302 

City  of  Oshkosh  ads.  Danforth.  234 
City  of  Spartansburg  ads.  Mil- 

ster 442 

City  of  Waco  v.  Bryan 436 

Clark  ads.  State 507,  512 

Claxton     ads.    Interstate     Nat. 

Bk 213,  234 

Clegg  v.  So.  R.  R 509 

Cleveland    ads.    Stan.    Bag    & 

Paper  Co 367,  383 

Coal  Co.  v.  Miners'  Federa- 
tion   145 

Coal,  2,000  tons  of,  ads.  U.  P. 

S.  S.  Co 69 

Coburn  v.  Raymond 433,  440 

Cohen  &  Hautcharon 142 

Corley  v.  Evans 603 

Corn  Ex.  Bank  ads.  Sherman.  .  380 

Commonwealth  v.  Shortall....  72 

Conolly  v.    Hyams 143 

Couray  ads.  Crocker  et  al 75 

Corr    v.    Sun     Print.    &    Pub. 

Assn 303 

Craig  ads.  State 232 

Crocker  et  al.  v.  Couray 75 

Culbert  ads.  McCauley 597 

Currie  v.  N.  Y.  Tel.  Co 512 

Dalton  ads.  Hoste 600 

Danforth  v.  City 234 

Danielson  v.  Roberts 293,  303 

Davenport  v.  So.  R.  Co 74 

Davis  v.  Jewett 1 37 

Davis  Prov.  Co.  ads.  Anglo  Am. 

Prov.  Co 226 

De  Geofroy  v.  R.  R.  Co 440 

De  Koven  v.  De  Koven 140 

Denver      Pub.      Wh.    Co.     v. 

Munger  597 

Deshel  ads.  Benedict 224 

Dewey  ads.  Thayer 444 

Dickey,  ex  parte 599 

Dilks  ads.  Dunn 226 

Dix  v.  Jaquay 515 

Dixon  v.  Dixon 378 

Dolan  v.  N.  Y.  &  H.  Ry.  Co. . .      76 

Donahue  v.  Gas  Co 305 

Downing  Co.  ads.  Roberson. . .  605 
Drainage  Com.  ads.  U.  O.  Gas 

Co 439 


PACB 

Dunbarton  Spinning  Co.  v.  G. 

&J.  R.Co 71 

Duncan  ads.  Union  &  Planters' 

Bank 509 

Dunk  v.  Dunk 440 

Dunn  v.  Dilks  226 

East  v.  H.  &  T.  C.  R.  Co 233 

East    Bay    Lumber     Co.    ads. 

Snyder 143 

Eberhart  et  al.  ads.  U.  S 438 

Elliott  v.  Snitchley 231 

Engbretson  v.  Seiberling 377 

Eureka  Lumber  Co.  ads.   Hud- 

nell 77 

Evans  ads.  Corley 603 

Eversburg  v.  Sup.   Tent,  K.  of 

M 229 

Fels  ads.  Pascal 229 

Fessler  v.  Town  of  Union 232 

Fick  ads.  Wetyen    .  .   303 

Fillmore  ads.  Munyos 72 

Fineran    v.    Central    Bitulithic 

Pav.  Co 141 

Fingall    Cons.   ads.    Ruben    & 

Ladenburg 368,  374 

Fletcher  Co.  ads.  Atkins. .  69,  77 
Fantang  v.  Post  Print.  &  Pub. 

Co 142 

Fay  v.  Barry 77 

Franklin     School     ads.    Nat'l 

Bank 67,  75 

Franklin     Union     ads.      Chic. 

Typo 227 

Fueling  Co.  ads.  Seymour 141 

Folsom  7/.  Ninety-six 596,  598 

Ford  v.  Kansas  City 599 

G.  &  J.  R.  Co.  ads.  Dun.  F.  S. 

Co 71 

Gaddes  ads.  Kilgore 381 

Gargano  v.  Pope 298 

Gartner  v.  Ry 605 

Garver,  In  re 1 37 

Gas  Co.  ads.  Donahue 305 

Gas  Co.  v.  Tanas 144 

Gaylord  v.  Sanitary  Dist..l33,  139 

Gen.  Elec.  Co.  ads.  Gill 512 

Gen.  Steam  Nav.  Co.  ads.  So- 
ciety    231 

Geo.  R.  &  B.  Co.  v.  Atlanta. . .     72 

Gerson  ads.  Kaufman 374 

Gill  v.  Gen.  Elec.  Co 512 

Gillespie  v.  B'kln  Heights  R. 

Co 516 

Glover  v.  State 141 

Gonzales  v.  Williams.    ..   290,  300 


XIV 


COLUMBIA  LAW  REVIEW. 


Goodwin  v.  N.  Y.,  N.  H.  &  H. 

R.  Co 63,     71 

Gossaud  ads.  McNeal 298 

Grand  River  v.  Binning 379  I 

Gray  ads.  James 589,  598  j 

Greer  v.  Newland 514  1 

Grant  ads.  People 1 39  1 

Gt.  Southern  Gas  Co.  ads.  Gas 

Co 377 

Gt.  So.  Fireproof  Hotel  Co.  v. 

Jones 510 

Hackfeld  &  Co.  ads.  Campbell.   298  ; 

Haines  ads.  Perry 131,  137  | 

Hall  ads.  State  ex  rel.  Snyder.   375 

Hanley  v.  Kubli  .  .  - r39 

Hartford      Manilla     Co.     ads. 

Wells 64,     70 

Harris  v.  Stearns 227  j 

H arse  v.  Pearl  Life  Ass.  Co. .  .    381 
Haswell     et     al.      ads.     Cars- 

cadden 438 

Hatch  v.  Hatch 513 

Hatch  ads.  Rathbone 378 

Hautcharon  ads.  Cohen 142  j 

Hicks  v.  Monarch  Cycle  Mfg. 

Co 71 

Hindley  v.  Metr.  Elev.  Ry.135,  143  j 

Hoffman  v.  Wilson 606  | 

Hope  Johnstone,  In  re 377 

Houston   &    T.  C.  R.  Co.  ads. 

East 233  : 

Horn  ads.  London  Guar.  Co..  .    145  j 
Horseshoers'   Assn.   v.   Quinli- 

van 59,     71 

Hoste  v.  Dalton 600  | 

Howard    Iron   Wks.    v.    Buff. 

Elev.  Co 75 

Hudnell    v.    Eureka     Lumber 

Co 77 

Hunt  ads.  Sanderson 69 

Hurgren  v.  Ins.  Co 443 

Herzog  v.  Trust  Co 429,  444 

Hyams  ads.  Conolly 143 

Ins.  Co.  ads.  Cable 228 

Ins.  Co.  ads.  Ruohs 300 

Insinger  ads.  Ogilvy  Co 441 

Int.  St.  R.  Co.  ads.  People 379 

Internat'l  Trust  Co.  tf<ft.Weeks  227 
Interstate    Nat.    Bk.   v.    Clax- 

ton 213,  234 

Iola  Cement  Co.  ads.  Phillips. .  233 

James  v.  Gray 589,  598 

Janes,  In  re 595,  598 

Jeff.  Nat.  Bank  v.  Dewey 379 

Jewett  ads.  Davis 137 


PAGE 

John  ads.  Christian   222,  230 

Jones  ads.  Gt.  So.  Hotel  Co.  . .  510 

Jaquay  ads.  Dix 515 

Kansas  ads.  Atkin 12  7,  1 39 

Kansas  City  ads.  Ford 599 

Kaufman  v.  Gerson 374 

Katz  v.  Walkinshaw 305 

Kelly  ads.  Muller 137 

Kentucky    Heat.  Co.   ads.  Gas 

Co 232 

Kilgore  v.  Gaddes 381 

Kinney  ads.  People 603 

Kirkover  ads.  So.  Buff.  R.  Co.  70 
Knight  ads.  N.  Y.  ex  rel.  Penna. 

R.  Co 296,  300 

Knight    ads.     People    ex    rel. 

U.  S.  A.  P.  Co 76 

Krom  ads.  Belden 441 

Kubli  ads.  Hanley 139 

Kuelling  v.  Roderick  L.  M.  Co.  144 

L.    &   N.    R.    Co.  v.   Memphis 

Gasl.  Co 140 

L.  &  N.  R.  Co  v.  Smith 514 

Lambrecht.  In  re 593,  601 

Lanier  ads.  Box 513 

Laveman  v.  Brown 382 

Leeds  v.  Tel.  Co 443 

Lehigh  V.  R.  Co.  ads.  Long.592,  598 

Lewis  v.  Pollack  75 

Lewis  ads.  State 226 

Lloyd  v.  Sandusky 57,  73 

Lochner  ads.  People 299 

Logan  Gas  Co.  v.  Gt.  So.  Gas 

Co 377 

Landau  v.  City  of  N.  Y 302 

London  Guar.  Co.  v.  Horn. .  ..  145 

Long  v.  L.  V.  R.  Co 592,  598 

Longtin  v.  Persells 515 

Louisville  Gas  Co.  v.  Ky.  Heat. 

Co 232 

Lawrie  et  al.  v.  Silsby  et  al  . . . 

431,  441 
M.,  D.  &  S.  R.  Co.  ads.  Cars- 
well 138 

M.  P.  R.  Co.  v.  Bradbury 514 

Maple    Orchard,   etc.,    Co.    v. 

Marshall 381 

Mann  v.  P.  M.  R.  Co 436 

Moeschen     ads.    Ten.     House 

Com 299 

Marshall  ads.  Maple  Orchard, 

etc.,  Co 38i 

Marwell  House  Co.  ads.  Rains.  436 

Massey  ads.  Natl.  Bank 224 

Mathis  ads.  McArthur 76 

Mayor  ads.  Central  R.  Co..l29,  144 


TABLE  OF  RECENT  CASES. 


PAGE 

McArthur  v.  Mathis  76 

McCauley  v.  Culbert   597 

McDonald  ads.  Scheibach..434,  438 

McElroy  v.  Phinks 444 

McKay  ads.  State 378 

McLoughlin  v.  Am.  Circ.  Loom 

Co 145 

McNeal  v.  Gossaud 298 

McVity  v.  Albro  Co 376 

Meinhardt  v.  Newman 597 

Memphis  Gas  Co.  ads.  L.  &  N. 

R.  Co 140 

Metr.  Elev.  Ry.  ads.  Hindley.  . 

135,  143 
Metr.  Si.  Ry.  Co.  ads.  Williams.  231 
Mexican  Natl.  R.  Co.  ads.  Sla- 
ter  503,  509 

Meyer  v.  Sup.  Lodge,  K.  P.  .  .  439 
Mill  Creek  Co.  ads.  Chapman..  304 
Miller  ads.  People  ex  rel.  Trust 

Co 233 

Miller  ads.  St.  Louis  Cord.  Co..   306 

Milster  v.  City 442 

Miners  Federation  ads.  Coal  Co.   145 

Molineaux,  /;/  re 381 

Monarch    Cycle  Mfg.   Co.   ads. 

Hicks 71 

Monehan  v.  S.  C.  &  C.  St.  Ry. 

Co .' .   443 

Morton   Trust  Co.  ads.   Tomp- 
kins   432,  436 

Muller  7'.  Kelly 137 

Munger   ads,   Denv.  Pub.    Wk. 

Co 597 

Muntz  v.  A.  &  G.  St.  R.  Co 301 

Munyos  v.  Fillmore 72 

Murray  v.  Wilcox 303 

Natal  S.  &    C.  Co.  v.  Pauline, 

etc 374 

Nat'l  Bankz-.  Wehrmann.  .220.  228 

New  Brunswick,  The 218,  231 

New    Hope  ads.    Postal,    etc., 

Co 371,  375 

New  Orleans  ads.  State  ex  rel. 

Galle 511 

New  Orleans  Gas  Co.  v.  Com- 
mission     439 

New  Ruperra  S.  S.  Co.  v.  2,000 

Tons  of  Coal 69 

Newby  ads.   Barrell 221,  224 

Newland  ads.  Greer 5(4 

Newman  ads.  Meinhardt 597 

New  York  ads.  Ryan 299 

New  York    Co.     Nat  1    Bk.    v. 

Massey 224 

Ninety-six  ads.  Folsom .  .  .  ..">9(>.  598 
N.  Y.  Elev.   R.  Co.  ads.  Child.    304 


N.  Y.  &  H.  R.  Co.  ads.  Dolan.     76 

N.Y.,  N.  H.  &  H.  R.  Co.  ads. 
Goodwin <»3,  71 

N.  Y.  ex  rel.  Penna.  R.  Co.  v. 
Knight 300 

New  York  Tel.  Co.  ads.  Currie  512 

N.  Am.  Land  &  Tim.  Co.  v. 
Watkins 383 

N.    Carolina     ads.    S.    Dakota 

304,  375 

Nor.  Pac.  R.  R.  Co.  ads.  Ad- 
ams  437 

Ocean  City  Ass'n  v.  Chalfant.  .  73 

Ogilvy  Co.  v.  Insinger 441 

Osborn  v.  Bradley 305 

Oswego    Starch    Factory   ads. 

Woodruff 233 

Owens  v.   State 513 

Paul  ads.  Smith 142 

Pauline,  etc.  Synd.   ads.  Natal, 

etc.,   Co 374 

Parker  ads.  Citizens'  Bank.  . .  .  306 

Parrish  v.  Rosebud  Co 144 

Pascal  v.  Fels 229 

Pearl  Life  Ass.  Co.  ads.  Harse  381 
Penny  v.  Atl.  Coast  Line   R.  R. 

Co 69 

People  v.  A.   Booth  Co 375 

People  v.  Adams GO,  73 

People  ads.  Adams 513 

People  v.  Grant 139 

People  v.  Kinney 603 

People  v.  Lochner 299 

People  v.  Road  Constr.  Co.  127,  139 

People  v.  Stall 590,  601 

People  v.  Synder 380 

People  v.  Van  de  Carr 376 

People  v.  White 140 

People  ex   rel.  Con.    Term.  R. 

Co 600 

People  ex  rel.  Lehmaier  v.  Int. 

St.  R.  Co.' 379 

People  ex  rel.  Mut.  Tr.  Co.  v. 

Miller 233 

People  ex  rel.  U.  S.,  etc.,  Co.  v. 

Knight 76 

Pere    Marquette    R.    Co.    ads. 

Mann 436 

Perlmutter  v.  Stern 142 

Perry  v.  Haines 131,  137 

Perry  v.  Tozer 145 

Persells  ads.  Longtin 515 

Peterson   v.  Am.  Grass   Twine 

Co 146 

Pettit  7'.  Walshe 602 

Pfadenhauer  ads.  Bell 301 


COLUMBIA  LAW  REVIEW 


PAGE 

Phila.  B.  &  W.  R.  R.  Co.  ads. 

Bubenzer 440 

Phillips  v.  Cement  Co 233 

Phinks  ads.  McElroy 444 

Picken  ads.  Schwencker 441 

Pitts  ads.  State  ex  rel.  Smith. . .   439 

Pollack  ads.  Lewis 75 

Pope  ads.  Gargano 298 

Post  Print.  &  Pub.  Co.  ads.  Fan- 
tang  142 

Postal,  etc.,  Co.  v.  New  Hope. . 

371,  375 

Powers,  Ex  parte 598 

Prince  v.  Barrow 606 

Quinlivan      ads.     Horseshoers' 
Assn 59,     71 

R.  R.  Co.  ads.  De  Geofroy.  .  .  .    440 

R.  R.  Co.  ads.  Gartner 605 

Rains  v.  Marwell  House  Co. . .  436 
Ramsay  &  Co.  ads.  Andrews. .   224 

Rathbone  v.  Hatch 378 

Raymond  ads.  Coburn  . . .  .  4U3,  440 
Raymond  Syndicate  v.  Brown. 

61,     73 

Reutter  ads.  Skinn 144 

Richey  v.  So.  Ry 602 

Road  Const.  Co.  ads.  People. . . 

127,  139 

Roberson  v.  Downing  Co 605 

Roberts  ads.  Danielson 303 

Roderick  S.  M. Co.  ads.  Kuelline  144 

Rosebud  Co.  ads.  Parrish 144 

Ruben  &  Ladenburg  v.  Fingall 

Cons 368,  374 

Ruohs  v.  Ins.  Co 300 

Ryan  v.  New  York 299 

Sanderson  v.  Hunt 69 

Sandusky  ads.  Lloyd 57,     73 

Sanitary  District  ads.  Gaylord. 

133,  139 
Schlichting  v.  C,  R.  I.  &  P.  Ry. 

Co 138 

Schuback  v.  McDonald . . .  434,  438 

Schwenker  v.  Picken 441 

Seiberling  ads.  Engbretson. . . .   377 

Seymour  v.  Feuling  Co 141 

Shane  ads.  Wormser 365,  377 

Shepherd   ads.    State    ex  inf. 

Crow 65,     70 

Sheridan  ads.  State 60,     73 

Sherman  v.  Corn  Ex.  Bank ....  380 
Shortall  ads.  Commonwealth ...  72 
Silsby  et   al.  ads.  Lawrie  et  al. 

431,441 
Sing  Tuck,  In  re 290,  299 


PACK 

Sing  Tuck,  In  re 437 

Sing  Tuck  ads.  U.  S 510 

Skinn  v.  Reutter 144 

Slater  v.  Mexican  Nat'l  R.  Co. 

503,  509 

Smith  v.  Paul 142 

Smith  ads.  L.  &  N.  R.  Co 514 

Smith  v.  State 225 

Snyder  v.  East  Bay  Lumber  Co.  143 
Society  v.  Gen.  Steam  Nav.  Co.  231 
So.  C.  &  C.    St.  Ry.    Co.    ads. 

Monehan 443 

So.  Dakota  v.  N.  Carolina  364,  375 

So.  R.  R.  Co.  ads.  Clegg 509 

So   R.  Co.  ads.  Davenport 74 

So.  R.  Co.  ads.  Richey 602 

So.  Buff.  Ry.  Co.  v.  Kirkover. .     70 

Southwark,  The 138 

Sperry  v.  Swiger 304 

Sperry  Flour  Co.  ads.  Bank.  . ..  300 
St.  Louis  Cordage  Co.  v.  Miller  .  306 
St.  Louis  Transit  Co.  ads.  Breen.  225 

Stall  ads.   People 590,  601 

Stan.  Bag  &  Paper  Co.  v.  Cleve- 
land   367,  383 

State  v.  Birkby 302 

State?'.  Butler 214,  228 

States.  Clark 507,  512 

State  v.  Craig 232 

State  v.  Lewis 226 

State  v.  McKay 378 

State  v.  Sheridan 60,     73 

State  ads.  Brott 229 

State  ads.  Glover 141 

State  ads.  Owens 513 

State  ads.  Smith 225 

State  ads.  Thames 140 

State  ex  rel.  City  of  Reno   v. 

Boyd 226 

State  ex   infr.  Crow  v.  Shep- 
herd   65,     70 

State  ex  rel.  Galle  v.  New  Or- 
leans  511 

State  ex  rel.  Risch  v.  Trustees.   510 

State  ex  rel.  Smith  v.  Pitts 439 

State  ex  rel.  Snyder  v.  Hall. .  ..  375 

Stearns  ads.  Harris 227 

Stern  ads.  Perlmutter \  1142 

Stewart  ads.  Wright 604 

Stratton  ads.  Brink 134,   141 

Straus  v.  Am.  Pubs.' Assn.  870,  377 
Street  v.  Varney  Elec.  Supply 

Co 127,  139 

Sullivan  v.  Browning 506,  515 

Sun  Print.  &  Pub.  Assn.  ads. 

Carr 303 

Supreme  Court,  I.  O.  O.  F.  ads. 
Brown 74 


TABLE  OF  RECENT  CASES. 


xvn 


Supreme  Lodge  ads.  Taylor.  . .  230 
Supreme    Lodge  K.  of  P.  ads. 

Meyer 439 

Supreme  Tent,  K.  of   M.,  ads. 

Beach 229 

Supreme  Tent,  K.  of  M.,  ads. 

Eversburg 229 

Swiger  ads.  Sperry 304 

Synder  ads.  People 380 

Talbot  7/.  Water  Co jy 

Tanas  v.  Gas  Co 144 

Taylor  v.  Supreme  Lodge  ....    230 

Tel.  Co.  v.  Leeds 443 

Ten.     House     Com.    v.    Moe- 

schen 299 

Thames  v.  State 140 

Thayer  v.  Dewey 444 

Third  Nat'l   Bank  v.   Atlantic 

City 302 

Thorne  ads.  Abbott 516 

Title   G.  &  Tr.  Co.   ads.  Her- 

zog 420,  444 

Tompkins  v.  Trust  Co.  .  .  .432,  436 

Totten,  In  re 502,  516 

Town  of  Alston  ads.  B.  &  N. 

R.  Co 428,  439 

Town  of  Union  ads.  Fessler.  . .   232 

Tozer  ads.  Perry 145 

Turregano  ads.  Wheadon 601 

U.  S.  ads.  Chesebrough 382 

U.  S.  v.  Eberhart  et  al 438 

U.  S.  v.  Sing  Tuck 510 

Union   Mut.  Life   Ins.  Co.  ads. 

Hurgren 443 

Union    Nat'l    Bank   v.    Town- 
ship   67,     75 

Union  &  Planters'  Bank  7/.  Dun- 
can     509 

Union  Traction  Co.  ads.  Atcha- 
son 382 


PAGB 

Upson  ads.  Campbell 514 

Van  de  Carr  ads.  People 376 

Varney   Elec.   Supply  Co.  ads. 
Street 127,  139 

Waldron,  In  re 604 

Walkinshaw  ads.  Katz 305 

Walling  v.  Brown 511 

Walsh,  In  re 217,  230 

Walshe    ads.    Pettit 602 

Walter  ads.  Lancaster 605 

Ward  v.  Warren 230 

Warren  ads.  Ward 230 

Watkins    Land    Morg.    Co.  v. 

Campbell 512 

Watkins  ads.  N.  Am.,  etc.,  Co.  383 

Webster  ads.  Chandler 376 

Weeks  v.  Trust  Co 227 

Wehrmann  «</j.Nafl  Bank .  220,  228 
Wells     v.     Hartford      Manilla 

Co 64,  70 

West.  Cot.,  etc  ,  Co.  v.  Ander- 
son   301 

West.    Union   Tel.  Co.  v.   Ar- 
nold    216,  230 

Wetyen  v.  Fick  303 

Wheadon  v.  Turregano 601 

Wheeler  v.  Bd.  of  Control 599 

Wheelock  ads.  Am.  Bridge  Co.  603 

White  ads.  People 140 

Wilcox  ads.  Murray 303 

Williams  ads.  Gonzales. .  .290,  300 

Williams  v.  Met.  St.  R.  Co. . . .  231 

Wilson  ads.  Hoffman 606 

Winfred  v.  Bowen 294,  302 

Woodruff   v.    Oswego     Starch 

Factory 233 

Wormser  v.  Shane 865,  377 

Wright  v.  Austin 515 

Wright  v.  Stewart 604 


COLUMBIA 

LAW  REVIEW. 


Vol.  IV  JANUARY,    1904  No.    1 


RESCISSION   FOR  BREACH  OF  WARRANTY. 

In  a  recent  article  on  this  topic1,  the  statement  is  made, 
that  "  though  the  text  writers  have  not  generally  recognized 
the  fact,  nearly  as  many  courts  have  followed  the  Massachu- 
setts rule  as  have  followed  the  English  law."  In  support 
of  this  assertion,  cases  from  the  following  States  are  cited 
as  following  the  Massachusetts  rule  ;  Alabama,  California, 
Iowa,  Louisiana,  Kansas,  Maine,  Missouri,  Nebraska,  North 
Dakota,  Ohio  and  Wisconsin.2 

Undoubtedly,  the  text-writers  aforesaid  opened  their 
eyes  in  astonishment  as  they  glanced  over  this  formidable 
list  of  authorities  arrayed  on  the  Massachusetts  side.  One 
of  them,  at  least,  makes  frank  confession  of  his  surprise — a 
surprise  that  impelled  him  to  a  careful  examination  of  each 
of  the  cited  cases.  He  begs  leave  to  submit  the  result  of 
that  effort. 

The  Limits  of  the  Dispute. 

Before  entering  upon  this  undertaking,  however,  it  is 
well  to  have  before  us  an  authoritative  statement  of  "  the 
Massachusetts  rule  "  and  of  "  the  English  law,"  on  what  the 
learned  writer  calls  "  a  disputed  question  in  American  law." 
Such  statements  are  found  in  Bryant  v.  Isburgh3  and  Street 

1  Rescission  for  Breach  of  Warranty,  by  Professor  Williston.  16  H. 
L.  R.  465. 

2  At  the  end  of  this  note,  the  learned  writer  adds  "  See  Sparling 
v.  Marks  (1877)  86  111.  125;  Maden  v.  Jones  [1875)  *  Russ.  &  Chesely 
(Nova  Scotia)  82;  cases  which  certainly  do  not  follow  the  rule." 

3  (1859)  3  Gray.    (79  Mass.)  607. 
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v.  Blay1  respectively — both  cases  of  present  sale  of  a  spe- 
cific chattel,  a  horse,  inspected  by  the  buyer,  who  took  title 
and  possession,  the  seller  expressly  warranting  the  horse  to 
be  sound.  The  English  law  was  declared  by  the  Court  of 
King's  Bench2  as  follows:  "When  the  property  in  the 
specific  chattel  has  passed  to  the  vendee,  and  the  price  has 
been  paid,  he  has  no  right  upon  the  breach  ol  the  warranty 
to  return  the  article  and  revest  the  property  in  the  vendor, 
and  recover  the  price  as  money  paid  on  a  consideration 
which  has  failed,  but  must  sue  upon  the  warranty,  unless 
there  has  been  a  condition  in  the  contract  authorizing  the 
return,  or  the  vendor  has  received  back  the  chattel  and  has 
thereby  consented  to  rescind  the  contract,  or  has  been 
guilty  of  fraud,  which  destroys  the  contract  altogether. 
*  *  *  It  is  clear  that  the  purchaser  cannot  by  his  own 
act  alone,  unless  in  the  excepted  cases  above  mentioned, 
revest  the  property  in  the  seller,  and  recover  the  price,  when 
paid,  on  the  ground  of  the  total  failure  of  consideration ; 
and  it  seems  to  follow  that  he  cannot,  by  the  same  means, 
protect  himself  from  the  payment  of  the  price  on  the  same 
ground.  On  the  other  hand,  the  cases  have  established, 
that  the  breach  of  the  warranty  may  be  given  in  evidence 
in  mitigation  of  damages,  on  the  principle,  as  it  should 
seem,  of  avoiding  circuity  of  action." 

The  Massachusetts  rule  is  stated  by  Metcalf,  J.,  as 
follows : 

"  He  to  whom  property  is  sold  with  express  warranty, 
as  well  as  he  to  whom  property  is  sold  with  implied  war- 
ranty, may  rescind  the  contract  for  breach  of  warranty,  by 
a  seasonable  return  of  the  property,  and  thus  entitle  him- 
self to  a  full  defense  to  a  suit  brought  against  him  for  the 
price  of  the  property,  or  to  an  action  against  the  seller  to 
recover  back  the  price,  if  it  have  been  paid  to  him." 

It  is  apparent  from  these  judicial  statements  that  the 
question  in  dispute  is  not,  whether  the  purchaser  can 
rescind  for  the  breach  of  any  sort  of  warranty  ;  but  whether 
he  can  rescind  for  the  breach  of  a  collateral  or  subsidiary 


1  (1831)  2  B.  &  Ad.  456  (22  E.  C.  L.). 

2  Consisting  of  Lord  Tenterden  (before  whom  the  case  was  tried  and 
who  delivered  the  opinion  of  the  Court)  and  JJ.  Littledale,  Parke  and 
Patteson. 
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warranty.  In  England  as  in  Massachusetts,  the  purchaser 
is  entitled  to  rescind  the  contract  for  a  breach  of  the  seller's 
implied  engagement,  that  he  is  the  owner  of  goods  which 
he  offers  to  sell ;  or  of  the  implied  engagement  in  a  contract 
for  the  sale  of  goods  by  description,  that  the  goods  shall 
correspond  with  the  description  and  be  merchantable  ;  or  of 
the  implied  engagement  that  goods  ordered  and  supplied 
for  a  particular  purpose  shall  be  fit  for  that  pur- 
pose ;  or  of  the  implied  engagement  in  a  contract  for  sale 
by  sample  that  the  bulk  shall  correspond  with  the  sample 
in  quality  ;  or  of  other  similar  engagements  in  contracts  for 
sale.  In  both  jurisdictions  the  purchaser  is  allowed  to 
waive  rescission  in  such  cases,  and  to  treat  the  seller's 
breach  as  giving  rise  to  a  claim  for  damages  against  him. 

The  engagements  above  enumerated  were  formerly 
styled  ''implied  warranties"  in  England,  and  are  still  so 
styled  in  Massachusetts.  They  are  designated  as  implied 
conditions,  however,  in  the  English  Sale  of  Goods  Act,1 
while  warranty  is  defined  as  "an  agreement  with  refer- 
ence to  goods  which  are  the  subject  of  a  contract  of  sale, 
but  collateral  to  the  main  purpose  of  such  contract,  the 
breach  of  which  gives  rise  to  a  claim  for  damages,  but  not 
to  a  right  to  reject  the  goods  and  treat  the  contract  as 
repudiated." 

This  definition  brings  out  with  perfect  clearness  the 
limits  of  the  dispute  between  the  English  and  the  Massachu- 
setts Courts.  Does  a  breach  of  warranty,  using  the  term 
in  the  narrow  sense  of  a  promise  collateral  or  subsidiary  to 
the  main  purpose  of  the  sale  contract,  give  to  the  buyer 
the  right  to  revest  title  and  possession  in  the  seller  with- 
out the  latter's  consent?  The  Massachusetts  rule  answers 
the  question  in  the  affirmative.2  The  English  law  answers 
it  in  the  negative. 

1  Chap.  71.    56  &  57  Vict.  1894.    See  §§  11-15,  53,  62. 

2  The  first  formal  enunciation  of  this  rule  is  in  a  dictum  of  Chief  Justice 
Shaw  in  Dorr  v.  Fisher  (1848)  1  Cush.  (55  Mass.)  271,  274,  "  A  warranty  is 
a  separate,  independent,  collateral  stipulation,  on  the  part  of  the  vendor, 
with  the  vendee,  for  which  the  sale  is  the  consideration,  for  the  existence 
or  truth  of  some  fact,  relating  to  the  thing  sold.  It  is  not  strictly  a  con- 
dition, for  it  neither  suspends  nor  defeats  the  completion  of  the  sale,  the 
vesting  of  the  thing  sold  in  the  vendee,  nor  the  right  to  the  purchase 
money  in  the  vendor.  *  *  *  But  to  avoid  circuity  of  action,  a  warranty 
may  be  treated  as  a  condition  subsequent,  at  the  election  of  the  vendee  who 
may,  upon  a  breach  thereof,  rescind  the  contract  and  recover  back  the 
amount  of  his  purchase  money,  as  in  case  of  fraud." 
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Examination  of   Cases  Cited  as  Following 
Massachusetts. 

Bearing  in  mind  the  exact  nature  and  limits  of  this 
"  disputed  question,'*  let  us  run  over  the  cases  listed  as  fol- 
lowing the  Massachusetts  rule. 

Those  cited  from  Iowa  and  Maine,  together  with  others 
therein  referred  to,  undoubtedly  commit  those  States  to 
the  Massachusetts  doctrine  ;  although  in  many  of  the 
cases,  the  "  warranty  ''  of  the  vendor  was  not  a  collateral  or 
subsidiary  promise,  but  a  vital  or  fundamental  term  of  the 
sale  contract.  It  would  be  called  a  condition  in  England, 
and  its  breach  would  entitle  the  buyer  there,  to  treat  the 
contract  as  repudiated  and  to  reject  the  goods,  precisely  as 
it  entitled  him  to  do  this  in  Iowa  and  Maine. 

On  the  other  hand,  the  cases  cited  from  California  and 
North  Dakota,  when  read  in  the  light  of  their  Code  provis- 
ions, range  those  States  on  the  English  side.  In  Polhemus 
v.  Herman1,  the  plaintiff  contracted  to  sell  and  deliver 
certain  quantities  of  wool,  "  to  be  as  free  of  burrs  as  any  in 
this  section  of  the  country."  The  wool,  which  he  subse- 
quently appropriated  to  the  contract  and  delivered  to 
defendants,  was  very  burry.  This  breach  of  his  engage- 
ment was  set  up  by  the  defendants,  in  a  suit  for  the  price, 
as  entitling  them  to  damages.  The  trial  judge  charged 
that,  as  defendants  did  not  offer  to  return  the  wool,  upon 
discovering  that  it  did  not  conform  to  the  contract,  the 
plaintiff  was  entitled  to  the  whole  of  the  price.  He  had 
judgment  and  the  defendants  appealed.  The  judgment 
was  reversed  on  the  ground  that  "  having  a  warranty  the 
defendants  were  not  bound  to  return  or  offer  to  return  the 
wool.  If  it  was  not  what  it  was  warranted  to  be,  they 
might  have  done  so,  and  thus  have  rescinded  the  contract ; 
but  they  were  at  liberty  to  retain  it  and  bring  an  action  for 
the  breach  of  the  warranty,  or  plead  the  breach  in  reduc- 
tion of  damages,  in  any  action  brought  by  the  vendors  for 
the  purchase  money." 

In  Hoult  v.  Baldwin,2  the  agreement  was  for  the  sale 
and  delivery  thereafter  of  a  harvester  which  "  would  do 
good  work  in  cutting  and  threshing  ordinary  grain,  stand- 

1  (1873)  45  Cal.  573.        2  (1885)  67  Cal.  610. 
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ing  from  one  to  five  feet  in  height."  The  machine  did  not 
work  as  agreed,  was  not  reasonably  fit  for  the  purpose  for 
which  it  was  ordered1  and  moreover  had  latent  defects 
arising  from  the  process  of  manufacture2.  The  court, 
therefore,  declared  that  the  written  guaranty  and  the 
warranties  provided  in  the  code  attended  and  were  "  con- 
ditions of  the  sale."  Such  would  have  been  the  conclusion 
in  England  upon  the  same  state  of  facts. 

Indeed,  the  provision  of  the  California  Code,  defining 
the  rights  of  the  buyer  in  case  of  breach  of  warranty,  is  a 
concise  statement  of  the  English  law  as  announced  in  Street 
v.  Blay3.  It  reads  as  follows:  Sec.  1786.  "The  breach  of 
a  warranty  entitles  the  buyer  to  rescind  an  agreement  for 
sale,  but  not  an  executed  sale,  unless  the  warranty  was  in- 
tended by  the  parties  to  operate  as  a  condition." 

The  Codes  of  North  Dakota4  and  of  South  Dakota5 
have  reproduced  this  section.  In  the  latter  State,  we  have 
the  judicial  declaration  that  "  this  section  states  briefly, 
but  clearly,  the  rule  as  it  existed  before  the  adoption  of  the 
code.  Voorhees  v.  Earl  (N.  Y.  1842)  2  Hill  288  ;  Cary  v. 
Graman  (N.  Y.  1843)  4  Hill  625;  Muller  v.  Eno  (1856) 
14  N.  Y.  597;  Thornton  v.  Wynn  (1827)  12  Wheat.  183; 
Case  v.  Hall  (1840)  24  Wend.  102. 6 

The  rule  in  Louisiana  does  not  seem  to  accord  with 
either  the  Massachusetts  or  the  English  rule.  It  is  stated 
as  follows  in  Art.  2529  of  the  Code.    "A  declaration  made 

1  The  California  Civil  Code  provides,  "  One  who  manufactures  an 
article  under  an  order  for  a  particular  purpose,  warrants  by  the  sale  that 
it  is  reasonably  fit  for  that  purpose."     §  1770. 

2  The  Code  also  provides,  "  One  who  sells  or  agrees  to  sell  an  article 
of  his  own  manufacture,  thereby  warrants  it  to  be  free  from  any  latent  de- 
fect, not  disclosed  to  the  buyer,  arising  from  the  process  of  manufacture, 
and  also,  that  neither  he  nor  his  agent  in  such  manufacture  has  knowingly 
used  improper  materials  therein." 

3  (1831)  2B.&  Ad.  456. 

4  Sec.  3988.  In  Canham  v.  Piano  Manufacturing  Co.  (1893) 
3  N.  D.,  229,  it  does  not  appear  whether  the  Court  deemed  the  agreement 
one  for  the  sale  of  the  machine,  or  treated  the  engagement  that  "  the  binder 
would  do  as  good  work  as  any  binder  in  the  market  "  as  "  intended  by  the 
parties  to  operate  as  a  condition."  It  was  not  necessary  for  the  Court  to 
discuss  these  questions,  as  the  only  defense  insisted  on  by  the  seller  (as- 
suming that  the  agent  had  authority  to  give  the  warranty  as  to  the  char- 
acter of  the  machine)  was  "  that  the  plaintiff  did  not  rescind  the  contract 
promptly  after  discovering  the  defect." 

6  Sec.  1340.         6  Hull  v.  Caldwell  (1893)  3  S.  D.  45 1,  453. 
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in  good  faith  by  the  seller,  that  the  thing  sold  has  some 
quality  which  it  is  found  not  to  have,  gives  rise  to  a  red- 
hibition, if  this  quality  was  the  prime  motive  for  making 
the  purchase."  In  an  action  for  rescission  by  the  pur- 
chaser of  a  slave,  who  had  been  warranted  a  good  cook, 
when  she  was  not,  the  court  held  that  as  plaintiff  had  not 
alleged  that  this  quality  was  the  principal  motive  for  the 
purchase,  he  could  not  obtain  rescission. 1 

The  cases  cited  from  Nebraska3  and  Ohio3  would  have 
been  decided  in  the  same  way  in  England.  The  so-called 
warranties  in  the  agreements  involved  in  those  cases  are 
declared  by  the  English  Sale  of  Goods  Act,  to  be  condi- 
tions, giving  the  buyer  the  right  to  treat  the  contract  as 
repudiated  and  to  reject  the  goods.  In  the  later  of  the 
two  Nebraska  cases,  the  court  is  careful  to  make  this 
statement :  "  As  we  view  the  evidence  in  this  cause,  we 
need  not  determine  the  general  rule  in  regard  to  the  lia- 
bility for  breach  of  a  warranty.  There  was  evidence  intro- 
duced which,  although  somewhat  indefinite  and  unsatisfac- 
tory, would  possibly  sustain  a  finding  that  the  contract 
was  to  the  effect  that  if  the  machine  was  not  as  repre- 
sented, or  warranted,  it  was  to  be  returned  ;  and  if  this 
was  true,  there  could  be  a  rescission.  There  was  ample 
evidence  to  sustain  the  finding  that  the  contract  was  execu- 
tory ;  that  the  machine  was  warranted  as  to  quality,  to  be 
fit  and  suitable  for  a  stated  specific  purpose.     *     *     Under 

1  Buhler  v.  McHatton  (1854)  9  La.  Ann.,  192. 

2  Davis  v.  Hartlerode  (1893)  37  Neb.  864.  Plaintiff  represented  that 
the  corn  sheller  would  "  run  with  8  horses  and  shell  6,000  bushels  of  corn." 
Defendant's  evidence  was  "  I  said  if  it  would  run  that  way,  I  would  take 
it."  It  was  returned  immediately  after  trial  demonstrated  that  it  was  not 
such  a  machine  as  described.  McCormick  Harvesting  Co.  v.  Knoll  (1899) 
57  Neb.  790.  Harvester  and  Self  Binder  failed  to  serve  the  special  pur- 
pose for  which  it  was  ordered  and  was  promptly  returned. 

3  Byers  v.  Chapin  (1876)  28  O.  St.  300.  The  head  note  states  that  "a 
party  selling  articles  for  a  specific  purpose  impliedly  warrants  that  they 
are  fit  for  that  purpose,  and  a  failure  of  such  warranty  is  ground  for  re- 
scission of  a  contract  based  upon  it."  But  the  implied  warranty  in  this 
case  was  not  on  the  part  of  the  seller,  but  on  the  part  of  the  buyer,  and  re- 
lated to  the  quality  of  work  done  by  the  latter  on  certain  chattels.  A 
failure  to  make  good  that  warranty,  the  court  said,  was  a  failure  in  an 
essential  element.  If  the  head  note  is  thrown  aside,  it  is  difficult  to  find  in 
the  case  any  holding  bearing  on  this  topic.  Certainly  there  is  nothing  to 
justify  the  citation  of  the  case  as  one  following  the  Massachusetts  rule  as 
to  rescission  for  breach  of  warranty. 
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such  facts  and  circumstances  a  rescission  was  proper  for  a 
breach  of  warranty."1 

What  has  been  said  of  the  Nebraska  and  Ohio  cases  is 
equally  applicable  to  those  cited  from  Kansas.2 

There  remain  for  consideration  the  cases  cited  from 
Alabama,  Missouri  and  Wisconsin.  Undoubtedly,  these 
contain  numerous  dicta  that  the  breach  of  warranty  en. 
titles  the  buyer  to  rescind,  but  not  one  of  the  decisions  is 
in  conflict  with  the  English  law  as  laid  down  in  Street  v. 
Blay.  The  engagement  (called  a  warranty  by  the  Court) 
was  either  an  unmistakable  condition,  as  distinguished  from 
a  collateral  or  subsidiary  promise,3  or  was  actually  fraudu- 
lent,4 or  the  seller's  engagement,  as  interpreted  by  the 
Court,  was  to  supply  an  article  reasonably  fit  for  a  particu- 
lar purpose  made  known  to  him,  so  as  to  show  that  the 
buyer  relied  on  the  seller's  skill  or  judgment.5     In  the  re- 

1  Pp.  792,  793.  The  head  note  confines  the  decision  to  an  executory 
contract  for  the  sale  of  an  article  represented  fit  for  a  specified  purpose. 

2Craven  v.  Hornburg  (1881)  26  Kan.  94.  Unfitness  for  specified  pur- 
pose. Weybrick  v.  Harris  (1883)  31  Kan.  92.  Right  to  return  was 
expressly  given  by  the  contract.  Manufacturing  Co.  v.  Starky  (1891)  45 
Kan.  606.  On  p.  610  the  court  says:  "  It  is  not  necessary  in  this  case  that 
we  should  hold  that  in  all  cases  of  a  breach  of  warranty  in  the  sale  of  per- 
sonal property,  the  vendee  may  return  or  offer  to  return  the  property  and 
rescind  the  comract ;  but  we  think  such  is  the  rule  for  cases  like  the 
present,  where  the  property  purchased  and  received  is  substantially  different 
from  what  it  was  warranted  to  be,  and  will  not  answer  the  purpose  for 
which  it  was  warranted." 

3Thompsonz'.  Harvey  (1888)  86  Ala.  519.  This  contract  contained 
the  special  provision,  that  if  the  horse  was  not  as  represented,  it  should  be 
rescinded,  p.  521.  Ransom  v.  Turner  (1883)  yj  Mo.  489.  A  sale  by  de- 
scription in  writing  ;  the  buyer  without  seeing  the  oxen  replied  "  If  your 
cattle  are  as  good  as  represented,  you  can  deliver  them  to  me,"  &c.  Cro- 
ninger  v.  Paige  (1880)  48  Wis.  229  "The  plaintiffs  assumed  to  sell  an 
article  which  the  purchaser  might  lawfully  put  to  its  intended  use."  His 
engagement,  therefore,  was  a  vital  not  a  subsidiary  promise.  Warder  v. 
Fisher  (1879)  48  Wis.  338.  If  the  machine  did  not  work  as  warranted,  it 
was  to  be  returned  to  the  sellers. 

4  Barnett  v.  Stanton  (1841)  2  Ala.  181  [cited  in  Thompson  v.  Harvey 
supra  as  settling  the  rule  that  the  buyer's  right  of  rescission  for  breach  of 
warranty  is  not  restricted  to  cases  of  fraud.  The  statement  in  the  Barnett 
case  to  that  effect  is  a  mere  dictum,  as  the  warranty  was  clearly  fraudu- 
lent ;  the  buyer  had  not  offered  to  return  the  goods,  but  had  sold  half  of 
them  and  set  up  seller's  fraud  as  a  defense  in  toto.  It  should  be  noted, 
however,  that  in  Alabama,  a  false  though  innocent  warranty,  which  is  an 
inducement  to  the  purchaser  to  buy,  is  accounted  a  fraud.  Blackman  v. 
Johnson  (1859)  35  Ala.  252.  Hopper  v.  Whitaker  (1900)  130  Ala.  324.] 
Edwards  v.  Noel  (1901)  88  Mo.  App.  434. 

5  Pacific  Guano  Co.  v.  Mullen  (1880)  66  Ala.  582.  Hodge  v.  Tufts 
(1896)  115  Ala.  366.  Kerr.  v.  Emerson  (1895)  64  Mo.  App.  159.  St.  Louis 
Brewing  Assoc.  %>.  McEnroe  (1898)  80  Mo,  App.  429.  Booth  by  v.  Scales 
( 1 871)  27  Wis.  626.    Minn.  Threshing  Co.  v.  Wolfram  (1897)  96  Wis.  481. 
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maining  cases,  the  buyer  did  not  attempt  to  return  the 
goods,1  or  the  evidence  failed  to  show  that  he  seasonably 
returned  them.2 

Summary  of  Result. 
The  result  of  this  re-examination  of  the  cited  cases  is 
this:  In  but  two  jurisdictions  (Iowa  and  Maine)  have  the 
courts  unequivocally  adopted  the  Massachusetts  rule. 
Even  if  we  suppose  that  the  habit  of  repeating  as  a  dictum 
the  terms  of  that  rule  has  become  so  inveterate  in  Alabama,3 
Missouri  and  Wisconsin,  as  to  justify  the  belief  that  the 
courts  of  those  States  will  follow  it,  when  the  question  is 
squarely  presented,  we  have  but  five  jurisdictions  follow- 
ing the  lead  of  Massachusetts.  On  the  other  hand,  the 
learned  writer  of  the  article  in  question  enumerates  six- 
teen jurisdictions  which  have  followed  the  English  rule.4 
To  these  should  be  added,  as  we  have  seen,  California  and 
North  Dakota,  and  also  Hawaii.5  When  we  bear  in  mind 
that  the  doctrine  of  the  United  States  Supreme  Court  is 
controlling  in  every  Federal  tribunal  of  the  nation,  in  the 
absence  of  local  statutes,  the  preponderance  of  American 
authority  against  the  Massachusetts  rule  is  simply  over- 
whelming. 

Lord  Eldon's  Blunder  and  its  Correction. 

It  is  often  said  that  prior  to  the  decision  in  Street  v. 
Blay,  the  English  law  was  supposed  to  allow  rescission  for 
the  breach  of  a  collateral  warranty.6     In  support  of  this 

1  Parry  Mn'fg.  Co.  v.  Tobin  (1900)  106  Wis.  286.  Optenburg  v.  Skel- 
ton  (1901)  109  Wis.  241. 

2  Johnson  v.  Whitman  Ag'l.  Co.  (1885)  20  Mo.  App.  100.  The  facts 
of  this  case  do  not  show  what  the  so-called  warranty  was,  nor  whether 
the  transaction  was  a  present  sale  or  a  contract  to  sell. 

3  In  Rand  v.  Oxford  (1859)  34  Ala.  474,  and  Athey  v.  Olive  Id.  711 
the  court  declined  to  say  whether  a  right  of  rescission  existed  where  there 
was  a  mere  breach  of  warranty  without  fraud. 

4  United  States  Supreme  Court,  Connecticut,  Georgia,  Illinois,  Indi- 
ana, Kentucky,  Michigan,  Minnesota,  New  York,  Pennsylvania,  South 
Carolina,  South  Dakota,  Tennessee,  Texas,  Vermont,  Ontario.  16  H.  L. 
R.  466  Note  1. 

5Hegerty  v.  Snow  (1854)  1  Hawaii  198.  In  Stelwagon  v.  Wilmington 
Coal  Gas  Co.  (1896)  2  Marvel  (Del.)  184  and  Woodward  v.  Emmons 
(1897)  61  N.  J.  L.  281,  are  dicta  indicating  an  approval  of  the  English  doc- 
trine. 

6  In  the  argument  for  the  buyer  and  in  the  opinion  in  Bryant  v.  Ish- 
burgh  (1859)  13  Gray  (79  Mass.)  607  and  in  16  H.  L.  R.  465  note  1. 
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assertion  are  cited  Curtis  v.  Hannay,  Selwyn's  Nisi  Prius, 
Long  on  Sales  and  Starkie's  Evidence.  The  report  of  Lord 
Eldon's  charge  to  the  jury  in  Curtis  v.  Hannay1  represents 
him  as  saying  that  "he  took  it  to  be  clear  law,  that  if  a 
person  purchases  an  horse  which  is  warranted,  and  it  after- 
wards turns  out  that  the  horse  was  unsound  at  the  time  of 
the  warranty,  the  buyer  might,  if  he  pleased,  keep  the 
horse  and  bring  an  action  on  the  warranty  in  which  he 
would  have  a  right  to  recover  the  difference  between  the 
value  of  a  sound  horse  and  one  with  such  defects  as  existed 
at  the  time  of  the  warranty ;  or  he  might  return  the  horse 
and  bring  action  to  recover  the  full  money  paid.''  He 
had  previously  stated  to  the  jury  that  "  he  thought  the 
matter  set  up  by  the  defendant  was  no  defence  to  the  ac- 
tion," which  was  for  the  purchase  price,  and  concluded  his 
charge  "  with  saying  that  if  the  jury  thought  that  if  any 
future  purchaser  was  to  be  told  that  the  horse  had  been 
blistered  and  doctored,  would  diminish  his  value  in  the 
estimation  of  such  purchaser,  they  should  find  a  verdict  for 
the  plaintiff ;  which  they  accordingly  did  for  forty-five 
guineas,  the  price  agreed  upon."  This  report  is  the  only 
authority  cited  by  Selwyn2  or  Long  or  Starkie  in  support 
of  the  buyer's  right  of  rescission  ;  and  it  is  worth  noting 
that  Long,  in  his  chapter  on  rescinding  contracts,  declares 
that  one  party  to  a  sale  "cannot,  without  the  assent  of  the 
other,  rescind  an  absolute  contract  of  sale."3 

In  Street  v.  Blay,4  the  correctness  of  Lord  Eldon's  re- 
ported statement  of  the  buyer's  right  of  rescission  was 
challenged,  and  the  Court  of  King's  Bench,  consisting  of 
Lord  Tenterden  and  JJ.  Littledale,  Parke  and  Patteson, 
unhesitatingly  declared  that  it  was  irreconcilable  with  a 
line  of  carefully  considered  cases,5  extending  back  to  1778. 
"  If  these  cases  are  rightly  decided,"  said  the  court,  "and 
we  think  they  are,  and  they  certainly  have  been  always 
acted  upon,  it  is  clear  that  the  purchaser  cannot,  by    his 

1  (1800)  3  Espinasse  82. 

2  The  topic  is  discussed  by  this  author  under  the  head  of  Deceit 

3  Long  on  Sales,  Chap.  VI.         4  (1831)  2  B.  &  Ad.  456  ;  (22  E.  C.  L.) 

5  Weston  v.  Downes  (1778)  2  Doug.  23;  Power  v.  Wells,  2  Doug  24 
note;  (1778)  2  Cowp.  818  ;  Towers  v.  Barrett  (1786)  1  T.  R.  133;  Payne  v. 
Whale  (1806)  7  East.  274 ;  Emanuel  v.  Dane  (18 12)  3  Camp.  299. 
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own  act  alone,  unless  in  the  excepted  cases  above  men- 
tioned, revest  the  property  in  the  seller." 

The  same  conclusion  had  been  reached  four  years 
earlier  by  the  Supreme  Court  of  the  United  States.1  After 
a  careful  examination  of  the  English  decisions,  Washington 
J.,  writing  for  a  unanimous  court,  approves  and  follows  the 
ruling  of  Heath  J.  in  Lewis  v.  Congreve,2  that  the  pur- 
chaser of  a  horse  with  an  innocent  warranty  can  not 
rescind  the  sale  and  revest  title  in  the  seller  without  the 
latter's  assent.  In  the  language  of  the  opinion,  "  If  the 
sale  be  absolute,  and  there  be  no  subsequent  agreement  or 
consent  of  the  vendor  to  take  back  the  article,  the  contract 
remains  open,  and  the  vendee  is  put  to  his  action  upon  the 
warranty,3  unless  it  be  proved  that  the  vendor  knew  of  the 
unsoundness  of  the  article,  and  the  vendee  tendered  a 
return  of  it  within  a  reasonable  time." 

Assuming,  then,  that  Lord  Eldon's  charge  to  the  jury 
in  Curtis  v.  Hannay  was  correctly  reported  on  the  point  in 
question,  we  have  the  not  infrequent  case  of  a  blunder  by 
an  able  judge  in  stating  a  rule  of  law  at  Nisi  Prius,  without 
an  opportunity  to  examine  prior  decisions.  This  blunder 
was  repeated  by  text-writers,  who  digested  reported  cases, 
without  subjecting  them  to  critical  examination ;  but  it 
was  exposed  and  repudiated  as  soon  as  it  was  brought  to 
the  attention  of  a  court  in  banc.  To  assert,  that  "  before 
the  decision  of  Street  v.  Blay,  the  English  law  was  sup- 
posed to  allow  rescission "  for  breach  of  warranty,  is  to 
make  a  most  inaccurate  statement.  Four  years  before  that 
decision,  the  Supreme  Court  of  the  United  States  had 
declared  there  was  no  ground  for  such  an  assertion.  To 
be  entirely  accurate,  the  statement  should  be  that  Lord 
Eldon  is  reported  to  have  said  on  one  occasion,  at  Nisi 
Prius,  that  he  entertained  such  a  supposition  ;  but  that 
such  supposition  was  irreconcilable  with  carefully  con- 
sidered decisions  of  Lord  Mansfield,  Justice  Ashhurst, 
Justice  Buller  and  others;  that  it  had  never  resulted  in  a 
judgment  for  the  buyer  in  any  reported  English  case  ;  that 
it  was  unanimously  pronounced  unwarranted  by  the  United 

1  Thornton  v.  Wynn  (1827)  12  Wheat,  183.        2(i8o9)  2  Taunton  2. 
3  It  is  now  conceded  that  the  buyer  can  give  in  evidence  the  breach  of 
warranty  in  reduction  of  the  seller's  claim  for  the  price. 
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States  Supreme  Court  in  1827,  and  by  the  Court  of  King's 
Bench  in  183 1,  and  that  the  views  of  these  eminent  tribunals 
have  been  approved  by  an  overwhelming  majority  of 
American  courts. 

This  "  disputed  question  in  American  law "  was 
recently  presented  for  the  first  time  to  the  Supreme  Court 
of  Michigan.  That  tribunal  was  free  to  choose  between 
the  Massachusetts  rule  and  the  English  law.  After  tracing 
the  history  of  the  controversy,  it  reached  the  conclusion 
that  "  the  few  states  which  are  said  to  follow  the  Massa- 
chusetts rule,  and  permit  rescission  for  a  mere  breach  of 
warranty,  are  out  of  line "  ;  that,  with  the  exception  of 
Lord  Eldon's  supposition  in  Curtis  v.  Hannay,  the  English 
cases  since  1778  had  denied  the  right  of  rescission  for  the 
breach  of  a  collateral  warranty,  that  "  Street  v.  Blay  states 
the  logical  rule,"  and  the  rule  to  be  followed  in  Michigan.1 
The  same  conclusion  was  reached,  after  a  careful  com- 
parison of  the  merits  and  claims  of  the  two  rules,  in  Texas  3 
and  in  Connecticut.3 

Francis  M.  Burdick. 

1  H.  M.  Williams  Transportation  Line  v.  Darius  Cole  Trans.  Co.  (1901) 
129  Mich.  209. 

2  Wright  v.  Davenport  (1875)  44  Tex.  164.  After  referring  to  the 
Massachusetts  doctrine,  the  court  said  :  "The  contrary  rule  is  supported 
by  much  the  greatest  weight  of  authority  ;  and  as  we  think  it  rests  upon 
the  soundest  principle,  in  the  absence  of  any  authoritative  decision  upon 
the  question,  in  our  own  court,  we  are  constrained  to  give  it  our  sanction." 

3  Scranton  v.  Mechanics'  Trading  Co.  (1870)  37  Conn.  130. 
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II.    The  Scales  of  Justice. 

Under  the  rude  and  inadequate  forms  of  the  ancient 
popular  courts  we  have  been  able  to  discern  principles  of 
lasting  value,  which  are  still  at  the  very  foundation  of  our 
judicial  system  and  of  our  public  law,  and  of  which  little  is 
said  on  any  common  occasion,  just  because  we  accept  them 
as  matters  of  course.  Now  the  popular  courts  were  wholly 
incompetent  to  adapt  themselves  to  a  new  state  of  society, 
and  therefore,  to  maintain  themselves  and  their  traditions 
either  for  better  or  worse.  Their  constitution  was  essen- 
tially provincial,  archaic  and  unprogressive.  No  system 
of  national  justice  could  ever  come  out  of  them  ;  nor  is 
there  anything  that  strikes  a  student  of  our  legal  history 
more  forcibly  than  the  swiftness  of  their  decline,  after  the 
thirteenth  century,  into  insignificance  and  all  but  total 
oblivion.1  They  were  supplanted,  as  is  notorious,  for 
greater  matters  by  the  king's  courts  or  the  palatine  courts 
which  had  unlimited  legal  franchises,  and  for  smaller  mat- 
ters partly  by  the  courts  of  private  jurisdictions,  enjoying 
immunities  and  exercising  powers  of  every  lower  degree, 
and  partly  by  the  privileged  jurisdictions  of  cities  and  bor- 
oughs. For  the  present  purpose  it  is  needless  to  dwell  on 
the  complicated,  sometimes  anomalous,  and  always  interest- 
ing distinctions  which  are  to  be  observed  among  these 
various  authorities.  Whatever  might  be  their  particular 
historical  origin  and  legal  warrant,  the  local  courts  agreed, 
in  fact,  with  very  few  exceptions  of  any  importance,  in  imi- 
tating the  king's  courts.  The  procedure  and  methods  of 
the  king's  judges  became  the  general  model.  So  far  did 
the  Bishop  of  Durham  carry  the  logic  of  his  regalities  that 
he  found  no  difficulty  in  issuing,  as  temporal  lord,  prohibi- 
tions addressed  to  himself  as  bishop.     It  may  be  taken  as  a 

1  Their  judicial  functions  appear  to  have  been  a  vanishing  quantity  in 
the  Elizabethan  age.  From  an  early  time  the  king  and  his  judges  were 
teaching  the  sheriff  and  the  county  court  to  know  their  place.  I  quite  agree 
with  Mr.  G.  B.  Adams  (Amer.  Hist.  Rev.  viii.  487)  that  Henry  I's  writ 
(Liebermann,  Quadirip.  p.  165)  was  not  enabling  but  restrictive. 
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safe  rule,  throughout  the  formative  period  of  the  common 
law,  that  what  the  superior  courts  are  doing  to-day  will  be 
done  by  the  inferior  courts  on  some  morrow  not  far  off. 
Royal  justice  is  the  predominant  and  directing  justice. 
The  question  now  before  us  is  how  it  became  truly 
national,  and  preserved  the  substantial  good  points  of 
ancient  Germanic  polity,  while  it  discarded  the  obsolete 
forms. 

Unless  we  fall  back  on  the  older  mechanical  theories 
which  ignored  the  actions  and  reactions  of  human  societies, 
and  regarded  institutions  as  plastic  material  in  the  hand  of 
the  lawgiver,  the  question  is  not  at  first  sight  easy.  Not 
that  the  mechanical  method  would  give  us  a  plausible  solu- 
tion even  on  its  own  ground.  Men  called  Edward  I  the 
English  Justinian  ;  the  comparision  is  at  best  superficial. 
A  Justinian  having  no  classical  treatises  of  Papinian  and 
Ulpian  to  make  his  Digest  withal,  no  Gaius  to  revise  for 
his  Institutes,  no  golden  age  of  the  Antonines,  no  tradition 
of  Labeo,  no  Twelve  Tables,  not  so  much  as  a  Theodosian 
Code,1  must  be  a  strange  thing  for  a  civilian  to  imagine. 
But  not  even  their  aims  were  similar.  Justinian  con- 
solidated and  stereotyped  the  work  of  greater  generations, 
whose  development  was  already,  for  the  time  being,  ar- 
rested. He  worked  in  no  prophetic  spirit,  but  dreamed  of 
finality.  His  service  to  the  world  was  to  provide  a  body 
in  which  the  soul  of  Roman  law,  weary  but  not  dead,  might 
sleep  until  the  appointed  time  for  awaking.  Very  different 
was  the  soul  for  which  Edward  I  and  his  counselors  had  to 
furnish  an  earthly  tabernacle  ;  a  soul  young  and  puissant, 
ardent  with  the  fire  and  not  yet  freed  from  the  rudeness 
of  new  life,  setting  forth  on  a  mission  of  which  she  was  all 
unconscious,  whose  extent  no  means  of  knowledge  could 
then  comprehend  and  whose  course  no  human  wisdom 
could  descry.  And  yet  this  much  was  clear  to  our  found- 
ers of  the  thirteenth  century,  to  William  Raleigh  and  to 
Henry  of  Bratton  no  less  than  to  Montfort,  that  they  were 
giving  the  best  of  their  lives  to  no  common  work. 

1  I  need  hardly  remind  the  learned  reader  that  in  the  second  half  of  the 
thirteenth  century  the  text  of  the  Anglo-Saxon  dooms  was  as  obsolete  as  it 
is  now,  and  less  understood.  The  vagaries  of  that  puzzling  work  the 
Mirror  of  Justices,  coupled  with  its  failure  to  produce  any  effect,  only  con- 
firm this. 
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But  the  very  fact  that  the  making  of  the  custom  of  the 
realm  was  no  common  task,  nor  to  be  accomplished  with 
common  instruments,  involved  a  grave  danger,  or  so  it 
seems  to  us  looking  back.  The  power  that  the  king  used 
was  nothing  arbitrary  or  new.  It  was,  in  principle,  ac- 
cepted from  of  old.  But  it  was  not  ordinary  judicial 
power ;  it  was  an  extraordinary  resource  for  extraordinary 
need,  almost  what  we  should  now  call  an  emergency  power. 
A  man  might  betake  himself  to  the  king  if  he  failed  to  find 
justice  in  the  popular  courts,  but  only  on  that  condition. 
So  we  learn  from  the  Anglo-Saxon  dooms.  Let  it  be  well 
observed  that  the  failure  must  be  total.  It  was  not  enough 
that  the  suitor  was  dissatisfied  with  a  decision  which  had 
been  given.  He  had  no  standing  before  the  king  unless  he 
had  tried  in  vain  to  get  any  decision  at  all,  or  the  jurisdic- 
tion was  usurped,  or  the  judgment  of  the  court  was  openly 
set  at  naught.  The  king  had  no  jurisdiction  to  reverse  the 
dooms  of  the  county  or  the  hundred  on  appeal.  Archaic 
law  knows  nothing  of  any  appeal,  in  our  modern  sense, 
from  the  judgment  of  a  competent  tribunal  once  possessed 
of  the  cause.  It  does  take  notice,  more  or  less,  of  want  of 
competence  in  the  jurisdiction  or  procedure,  and  of  wilful 
denial  of  right,  and  of  inability  to  do  right  by  reason  of  ex- 
ternal hindrances,  of  which  the  chief  is  the  overbearing 
power  of  great  men  strong  enough  to  defy  the  court.  If 
the  king  is  called  in,  it  is  to  break  down  a  resistance  hardly 
distinguishable  from  incipient  rebellion ;  and  indeed  the 
name  of  the  writ  of  rebellion  carries  on  this  point  of 
view  into  the  settled  and  peaceful  practice  of  courts  of 
equity  (themselves  a  later  development  of  extraordinary 
royal  power)  down  to  a  time  within  living  memory.  We 
must  think  not  of  the  everyday  executive  process  of  the 
sheriff's  officer,  but  of  a  requisition  for  Federal  troops,  if 
we  would  realize  the  medieval  beginnings  of  the  king's 
justice.  It  was  a  special  and  higher  justice,  not  conceived, 
at  first,  as  meant  for  common  occasions  or  common  persons. 

This  kind  of  interference  might  well  be  expected  to  be- 
come, with  the  increasing  strength  of  the  monarchy,  fre- 
quent, and  from  being  frequent  to  become  systematic.  But 
it  does  not  appear  obvious  why  rule  and  order  thus  brought 
in  from  above  should   have  any    continuity    with   earlier 


THE  EXPANSION  OF  THE  COMMON  LA  W.         15 

traditions.  It  would  not  have  been  hard,  one  would  think, 
to  seek  elsewhere  for  guiding  principles.  We  are  apt  to 
forget  how  modern  is  the  compact  insularity  of  Britain  and 
British  affairs.  John  had  lost  Normandy  and  Edward 
failed  to  win  Scotland,  but  England  under  the  first  Edward 
after  the  Conquest  was  a  Continental  power  of  no  mean 
rank.  On  the  Continent  Roman  jurisprudence  was  in  the 
pride  of  its  revival ;  a  new  stream  of  foreign  influence, 
more  refined  and  more  penetrating  than  the  Norman,  was 
making  its  way  in  England.  There  must  have  been  much 
temptation  for  learned  persons  to  regard  any  specially 
English  ideas  and  usages  as  a  kind  of  provincial  heresy. 
Theologians,  at  any  rate,  could  tell  them  of  a  British  here- 
siarch.  Or,  if  the  matter  was  too  stubborn,  the  attempt 
might  have  been  made  to  force  it  into  some  mould  of 
Romanist  doctrine  ;  Bracton  did  indeed  make  such  an  at- 
tempt on  paper,  though  to  a  much  less  extent  than  has  been 
supposed,  and,  I  venture  to  think,  neither  expecting  nor 
desiring  much  practical  result.  An  imposing  parade  of 
learned  reasons  might  have  been  mustered  with  ease  in 
favour  of  innovation  on  a  grand  scale.  Statecraft,  scholar- 
ship, cosmopolitan  liberality,  were  all  ready  to  be  enlisted. 
And  yet  Edward  I  built  on  the  old  foundations  and  built 
firm.  The  building  lasted  till  our  own  day;  the  founda- 
tions are  unmoved.  Shall  we  not  say  that  he  was  a  bold  as 
well  as  a  wise  man?  Daring  greatly  to  be  insular,  we 
stood  aloof  from  the  Pandects  and  the  Lex  Regia ;  we  made 
Parliament  and  the  Year  Books,  and  our  seeming  barbarism 
is  justified  round  the  world. 

Far  be  it  from  me  to  say  that  Edward  I  could  really 
have  done  otherwise  if  he  would.  I  believe  in  the  divinity 
that  shapes  our  ends.  Rather  the  fact  that  our  institutions 
were  ordered  as  they  were,  and  seemed  to  be  so  quite 
naturally,  bears  witness  to  the  depth  of  national  sense  and 
tradition,  a  depth  under  a  surface  hardly  ruffled  by  con- 
scious effort.  Probably  no  one,  at  the  time,  set  himself  to 
weigh  reasons  as  in  face  of  a  large  problem,  or  had  any 
clear  perception  that  he  stood  at  a  parting  of  the  ways. 
We  may  think  of  reasons  in  detail,  but  they  may  be  con- 
vincing only  to  a  modern  mind.  Such  a  motive,  for  ex- 
ample, as  jealousy  of  the  Holy  Roman  Empire  and  its  pos- 
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sible  pretentions  appears  to  lose  much  of  its  force  when  we 
remember  not  only  that  the  Emperor  was  a  long  way  off, 
and  his  ambitions  looked  beyond  the  Alps,  but  that  an  Eng- 
lish king's  son  had  been  elected  King  of  the  Romans.1 
For  my  own  part,  I  am  inclined  to  give  thanks  for  a  quality 
in  our  national  character  which  has  perhaps  never  been 
fully  accounted  for.  We  prefer  to  call  it  practical  wisdom  ; 
an  impartial  philosopher  might  put  it  in  a  neutral  category 
of  moral  inertia,  while  a  censorious  critic  might  vilipend  it 
negatively  as  want  of  imagination,  or  positively  as  a  ballast 
of  stupidity.  Sometimes  it  is  a  gift  rather  than  a  defect 
not  to  see  too  far  or  too  wide  at  once  ;  it  may  save  us 
from  fighting  against  the  gods.  Not  otherwise  did  we  rise 
to  the  height  of  our  destinies  in  India ;  not  otherwise  have 
these  States  added  a  large  unwritten  chapter  to  their  Con- 
stitution, a  chapter  still  exceeding  hard  for  the  wisest  to 
read.  Our  bent  is  not  to  think  of  ourselves  as  setting  an 
example  to  the  world,  or  prescribing  rules  to  our  remote 
posterity,  but  to  take  up  the  day's  work,  be  it  more  or  less, 
and  handle  it  as  best  we  may.  With  us  it  is  not  "  What 
memorable  thing  can  we  achieve  ? "  but  "  How  shall  we 
get  this  business  through?"  No  way,  certainly,  is  exempt 
from  temptations  and  besetting  risks,  and  this  has  its  own. 
It  may  lose  us  great  opportunities,  or  blind  us  to  impending 
trouble.  Overmuch  acquiescence  in  it  leads  to  narrowness, 
to  niggardly  dealing  with  great  interests,  to  lack  of  re- 
source in  great  occasions,  to  mishaps,  misunderstandings, 
friction,  and  waste.  But  on  the  whole  it  is  less  likely  to 
end  in  crushing  disaster  than  the  far-reaching  ambition 
which  lays  out  new  worlds  for  itself,  and  thinks  to  build 
them  by  forcing  the  hand  of  Providence.  The  founders  of 
the  common  law  worked  faithfully  for  what  they  could  see, 
and  were  rewarded  beyond  all  reach  of  vision.  We  cannot 
say  they  were  altogether  of  English  race ;  it  is  at  least 
doubtful  whether  some  of  them  could  speak  English,  and 
not  doubtful  that  many  of  them  did  not  habitually  speak  it ; 
but  they  were  thoroughly  imbued  with  the  national  char- 
acter, and  though  they  might  speak  French  and  write  Latin 
spoke  and  wrote  as  Englishmen. 

1  The  general  interest  in  Richard  of  Cornwall's  election  is  well  illus- 
trated by  Bracton's  examples  of  conditions,  which  tempt  one  to  guess  that 
there  was  a  good  deal  of  betting  on  the  event. 
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We  have  already  renounced  any  claim  to  give  a  com- 
plete  explanation.  One  way  or  another,  it  was  judged  or 
felt  that  the  king's  regular  jurisdiction  would  be  acceptable 
and  stable  only  so  far  as  it  respected  the  spirit  of  popular 
justice.  Indications  were  not  wanting ;  the  Grand  Assize 
had  been  hailed  as  a  master-stroke  of  reform,  but  the  inven- 
tiveness of  the  king's  clerks  in  framing  new  writs  was 
checked  as  a  grievance.  I  do  not  know  whether  there  was  a 
sort  of  general  suspicion  that  the  king's  officers  meddled  too 
much,  or  the  lords  of  private  courts  were  afraid  of  losing 
profitable  business.  Few  students  of  our  legal  history  will 
think  that  the  restrictive  injunction  of  the  Provisions  of 
Oxford  was  wise,  or  that  the  partial  relaxation  effected  by 
the  Statute  of  Westminster  was  adequate.  Parliament 
would  not  let  the  courts  frame  new  writs  and  was  incom- 
petent to  frame  them  itself,  and  "  the  Common  Law  was 
dammed  and  forced  to  flow  in  unnatural,  artificial  chan- 
nels."1 But  our  business  here  is  to  understand  the  strength 
of  the  root,  not  to  justify  the  growth  of  all  its  branches. 
Thus  the  king's  courts,  at  the  outset  of  their  career,  came 
under  a  rule  which  we  shall  find  to  run  through  the  whole 
of  our  legal  history,  and  never  to  be  neglected  with  im- 
punity. It  may  be  expressed  thus:  extraordinary  jurisdic- 
tion succeeds  only  by  becoming  ordinary.  By  this  we 
mean  not  only  that  the  judgment  and  remedies  which  were 
once  matter  of  grace  have  to  become  matter  of  common 
right,  but  that  right  must  be  done  according  to  the  funda- 
mental ideas  of  English  justice  of  which  we  spoke  in  the 
first  lecture.  The  Court  of  Chancery  conformed  in  good 
time,  and  prospered ;  the  Court  of  Star  Chamber,  warped 
to  political  ends,  resisted  and  perished,  involving  one  or 
two  harmless  victims  in  its  fall. 

In  one  capacity,  indeed,  the  king  was  already,  from  the 
Conquest  onwards,  a  judge  with  ordinary  and  original 
jurisdiction.  It  is  an  elementary  rule  of  feudal  tenure  that 
every  lord  is  bound  to  do  justice  to  his  tenants.  The  ten- 
ant's duty  of  doing  suit  to  the  lord's  court  is  correlative 
to  the  lord's  duty  of  holding  it.  One  may  read  of  this,  per- 
haps, better  in  Beaumanoir  than  in  English  books,  but 
there  is  no  doubt  that  the  principle   was  accepted  in  Eng- 

1  Maitland,  Bracton's  Note  Book,  i.  7. 
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land  as  much  as  in  Normandy  or  Aquitaine.1  Now  the 
king  was  the  greatest  of  lords;  confiscation,  commendation, 
and  the  application  of  the  theory  of  tenure  to  spiritual  per- 
sons and  houses  of  religion,  had  swelled  a  patrimony  which 
was  already  considerable  in  the  time  of  Edward  the  Con- 
fessor. The  king's  tenants  naturally  carried  their  disputes 
to  him.  In  the  Anglo-Norman  period  it  is  not  always  easy 
to  see  how  far  he  is  acting  as  judge,  how  far  as  a  paternal 
arbitrator,  and  how  far  in  the  exercise  of  a  supreme  execu- 
tive discretion.  Sometimes  we  find  him  administering 
specific  relief  in  ways  not  possible  to  a  court  with  a  fixed 
scheme  of  process  and  remedies.2  None  the  less  these 
exigencies  produced,  on  the  whole,  a  habit  of  acting  judici- 
ally, which  in  the  course  of  the  twelfth  century  ripened 
into  a  definite  procedure.  Henry  II  seems  to  have  enjoyed 
holding  a  formal  court  and  discussing  charters.  The  keener 
legal  intellect  of  the  thirteenth  century  could  distinguish 
the  king's  seignorial  justice  from  his  public  justice,  as,  on  a 
greater  scale,  the  framers  of  the  Statutum  Walliae  distin- 
guished with  perfect  accuracy  between  his  feudal  overlord- 
ship  of  Wales  and  the  full  political  sovereignty  acquired  by 
conquest. 

If  the  king  was  the  greatest  of  lords,  he  was  also  the 
greatest  of  householders.  From  the  earliest  times  he  must 
have  exercised  a  personal  and  domestic  jurisdiction  over 
his  immediate  attendants,  not  only  menials  and  petty  offi- 
cials, but  the  whole  body  conveniently  denoted  by  modern 
authors  as  the  comitatus.  Many  of  the  king's  companions 
were  persons  of  high  rank.  Perhaps  the  king's  dealings 
with  his  own  household  were  more  executive  than  judicial; 
and  1  do  not  know  that  any  definite  share  in  the  establish- 
ment of  organized  royal  justice  can  be  attributed  to  this  ele- 
ment. We  can  only  say  that  it  counts  among  the  particular 
functions  which  go  to  swell  the  general  volume  of  royal 
authority.  At  any  rate  the  discipline  of  the  king's  retinue, 
enforced  by  the  king's  special  peace,  helped  to  make  the 
sight   and    thought   of   the   king   as  a  dispenser  of  justice 

1  See  F.  W.  Maitland,  Introduction  to  Select  Pleas  in  Manorial  Courts. 
Seld.  Soc.  1889;  G.  H.  Blakesley  in  L.  Q.  R.  v.  113;  and  the  present 
writer  in  Harv.  Law  Rev.  xii.  230. 

2  This  is  most  conveniently  seen  in  Mr.  Bigelow's  "  "Placita  Anglo- 
Normannica. " 
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familiar.  Obviously  the  same  process  was  taking  place  on 
a  smaller  scale  in  the  courts  of  private  lords.  We  might 
have  been  spared  much  display  of  learning  and  some  insol- 
uble questions  if  modern  antiquaries  had  remembered  that 
men,  and  especially  great  men,  in  the  Middle  Ages  were 
capable  of  doing  what  suited  them  first  and  leaving  their 
counselors  to  find  reasons  for  it  afterwards. 

Simultaneously  with  the  definite  establishment  of  the 
superior  courts,  or  nearly  so,  the  king's  domestic  jurisdic- 
tion itself  became  specialized  in  the  Court  of  the  Marshalsea. 
This  and  its  much  later  offspring  the  Palace  Court— an  off- 
spring which  passed  for  legitimate  by  courtesy  rather  than 
by  common  right — have  a  curious  little  modern  history 
which  it  will  be  more  convenient  to  mention  at  the  end  of 
this  lecture. 

It  is  not  part  of  my  design  to  recapitulate  particulars  of 
our  judicial  history  which  are  well  known  and  easily  veri- 
fied. Blackstone,  who  is  generally  to  be  trusted  after  the 
middle  of  the  thirteenth  century,  would  suffice  for  the  main 
outlines;  but  I  am  the  more  dispensed  from  any  vain  repeti- 
tion because  the  "diversity  of  courts,"  as  our  old  books 
say,  and  the  growth  and  vicissitudes  of  their  several  juris- 
dictions, are  now  concisely  and  excellently  set  forth  in  a 
volume  published  not  long  ago  by  a  younger  colleague,  Mr. 
W.  S.  Holdsworth  of  Oxford.  For  the  present  purpose  we 
need  only  to  bear  in  mind  the  broad  fact  that  in  the  course 
of  the  thirteenth  century  we  find  the  king's  judicial  court 
separated  from  the  king's  general  council  for  affairs  of  state, 
and  further  divided  into  three  branches  of  King's  Bench, 
Common  Pleas  or  Common  Bench,1  and  Exchequer.  If 
we  are  to  fix  a  point  where  the  royal  jurisdiction  becomes 
ordinary  and  of  common  right,  it  would  seem  to  be  given 
by  the  issue  of  writs  in  set  forms  to  any  one  of  the  king's 
subjects  who  will  pay  the  proper  fee.  The  suitor  who 
"purchases"  a  writ,  as  the  official  phrase  ran,  must  of 
course  choose  at  his  peril  that  writ  which  will  avail  him  in 
his  particular  case.     It   is   no    business  of  the  court  or  its 

1  The  "  certain  place  "  of  Magna  Carta  did  not  imply  a  permanent 
fixing  at  one  place,  but  only  that  the  Common  Pleas  were  not  to  follow  the 
then  constant  journeyings  of  the  king.  The  final  settlement  at  West- 
minster came  later  by  convenience  and  usage.  See  Holdsworth,  Hist. 
Eng.  Law  i.75. 
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officers  to  see  that  he  gets  the  right  one.  That  is  part  of 
the  fundamental  methods  of  the  common  law;  the  party 
can  have  the  law's  help  only  by  helping  himself  first.  On 
these  terms,  and  not  otherwise,'  it  is  open  to  all.  But  if  we 
must  have  a  date  to  remember,  we  still  cannot  find  a  better 
than  that  of  Magna  Carta,  for  the  text  of  the  charter  shows 
clearly  that  the  king's  justice  is  no  longer  a  matter  of  favour, 
and  that  not  even  any  verbal  fiction  of  its  being  so  will  be 
admitted. 

The  courts  were  there,  but  more  was  to  come.  It  was 
not  enough,  in  the  almost  roadless  England  of  Henry  Ill's 
and  Edward  I's  reigns,- that  men  should  be  free  to  come  to 
the  king's  own  personal  court  which  followed  him,  or  to 
the  king's  judges  who  did  not  follow  him  but  sat  in  a  cer- 
tain place.  Royal  justice,  if  it  was  to  prevail  thoroughly 
had  to  go  forth  and  conquer  the  ancient  and  less  convenient 
jurisdictions  on  their  own  ground.  Here  again  an  extraor- 
dinary and  occasional  but  recognized  procedure  was 
available  tor  transformation  into  a  regular  and  ordinary 
system  of  justice,  brought,  comparatively  speaking,  to  the 
suitor's  own  door,  but  intimately  connected  with  the  cen- 
tral authority.  The  justices  in  eyre  and  their  successors 
the  justices  of  assizes  did  more  than  carry  the  advantages 
of  the  superior  jurisdiction1  into  every  part  of  England. 
They  saved  us  from  a  multiplicity  of  coordinate  and  inde- 
pendent tribunals  which  would  scarcely  have  been  strong 
enough  to  hold  their  ground  at  the  end  of  the  thirteenth 
century,  and  surely  would  have  been  too  weak  to  hold  it 
in  the  middle  of  the  sixteenth,  against  a  wholesale  recep- 
tion of  Romanized  learning.  It  was  an  ancient  function  of 
the  king,  whether  regarded  as  privilege  or  as  public  duty, 
to  supervise  the  administration  of  justice  either  by  journeys 
in  person2  or  by  the  visits  of  commissioners.     We  have  an 

1  It  is  one  of  our  historical  curiosities  that  the  technically  superior  po- 
sition of  a  judge  of  assize  was  solemnly  determined  only  after  the  middle 
of  the  nineteenth  century,  and  then,  one  may  say,  /';/  corpore  vili.  The 
judgment  delivered  on  that  occasion  by  the  late  Mr.  Justice  Willes  {In  re 
Fernandez  (1861)  10  C.  B.  N.  s.  i)  is  still  a  classical  authority  on  the 
whole  subject.  That  most  learned  and  admirable  judge  directed  me  to  it 
himself  when  I  was  his  marshal  on  the  Western  Circuit  more  than  thirty 
years  ago. 

2  Maine,  Early  Law  and  Custom,  179. 
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account  of  Alfred's  activity  in  this  kind,  unhappily  much 
confused  by  the  pseudo-classical  ambition  of  Asser's  style, 
perhaps  also  by  a  Welshman's  imperfect  acquaintance  with 
the  customs  of   Wessex.      After  the   Conquest  we    find  a 
steady  increase   of   royal   missions   for   various   purposes. 
The  Domesday  inquest  is  memorable  among  these.     It  is 
true  that  it  only  touches  the  fringe  of  any  judicial  busi- 
ness.    King    William's   clerks    were    concerned    with    his 
revenue  first,  and  with  questions  of  tenure  and  title  merely 
as  incidental  to  the  determination  of  the  accountable  estates 
and  persons.     Still  we  may  fairly  reckon  this  as  a  first  step. 
A  century    later  the  itinerant  justices,  organized  experi- 
.mentally  but  still  organized  by   Henry    II,  are  distinctly 
judicial  officers,  but  revenue  has  not  ceased  to  be   their 
care :     "  The   itinerant  judge    of  the  twelfth  century   has 
much  of  the  commissioner  of  taxes."1     It  is  significant  that 
we  find  a  writ  of  Henry  III,  to  all  appearance  defining  and 
improving  a  practice  already  known,  which  commands  the 
county  court  to  meet  and  assist  the  justices  in  eyre.2     The 
functions  of  the  county  court  on  these  occasions  appear  to 
have  been  of  a  strictly  subordinate  and   ministerial   kind, 
and  not  judicial  at  all ;   it  was  answerable  for   the   proper 
business  being  laid  before  the  royal  commissioners.     So  far 
the  commissions   of   itinerant  justices  might  be  wider  or 
narrower ;  they  might  cover  a  comprehensive  visitation  or 
be  limited  to  the  hearing  and  determining  ot  a  single  cause. 
But  the  Crown's  undertaking  in  Magna  Carta,  to  send  out 
justices  regularly  to  take  assizes — the  possessory  actions 
introduced    by    the   king's   remedial    justice — caused    one 
variety  of  itinerant  jurisdiction  to  become  fixed   and  ordi- 
nary, though  the  promise  was  fulfilled  in  but  a  half-hearted 
fashion   before  the   time  of    Edward    I.      The    Statute   of 
Westminster  added  to  these  judges  the  miscellaneous  civil 
jurisdiction  which  we  still  call  nisi  prius,  and  finally  they 
acquired,  with  the  aid  of  various  other  statutes,  and  under 
a  number  of  seemingly  unconnected  authorities,  the  power 
of  doing  complete  justice  both  civil  and  criminal  some- 
what as  the  early  Roman  emperors  were,  in  theory,  only 
citizens  on    whom   the   Senate   and  the  People  had  been 

^aitland,  P.  C.  for  Gloucester,  xxvi.         2Stubbs,  S.  C.  358. 
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pleased  to  accumulate  the  functions  of  several  offices.1 
Once  consolidated  by  usage,  their  circuits  became  as  much 
a  constant  part  of  the  judicial  system  as  the  sittings  of  the 
courts  at  Westminster;  and  the  old  justices  in  eyre  silently 
disappeared,  their  work  being  superseded  or  supplanted  in 
all  its  branches.  There  was  no  longer  an  extraordinary  del- 
egation of  royal  power,  but  an  ordinary  legal  tribunal ;  and 
it  was  understood  that  the  powers  with  which  the  judges,  at 
Westminster  or  on  circuit,  had  been  invested  could  not  be 
varied  by  the  king's  sole  authority.  The  judgment  must 
be  the  judgment  of  the  court,  for  "  the  king  hath  committed 
and  distributed  all  his  whole  power  of  judicature  to  several 
Courts  of  Justice." 

Much  of  the  king's  power  had  gone  out  of  him  by  the 
establishment  of  the  courts  at  Westminster.  But  no  one 
supposed  in  the  days  of  Edward  I,  or  long  afterwards, 
that  the  king's  residuary  jurisdiction,  to  use  Maine's  conve- 
nient term,  was  exhausted.  We  need  not  decide  whether 
Henry  II's  reservation  to  himself  and  the  wise  men  of  the 
kingdom  of  cases  too  hard  for  his  judges2  was  intended  to 
cover  original  applications,  or  (as  I  rather  think)  only  to 
provide  for  rehearing  of  matters  referred  by  the  judges. 
Express  reservation  of  the  power  which  no  one  doubted 
was  made,  if  it  was  made,  only  as  an  abundant  caution. 
With  or  without  special  ordinance,  the  king  and  his  Coun- 
cil were  still  there,  and  might  still  be  called  on  to  do  extra- 
ordinary justice  when  the  law  was  insufficient,  or  in  the 
case,  by  no  means  infrequent,  of  the  law  having  spoken, 
but  execution  of  its  judgment  being  impracticable  by  ordin- 
ary means.  Apparently  the  doctrine  commonly  held  down 
to  the  seventeenth  century  was  that  a  "  pre-eminent  and 

1  Blackst.  iii  60 ;  G.  J.  Turner,  "  Circuits  and  Assizes "  in  Encycl. 
Laws  of  England,  vol.  3.  To  this  day  the  commissions  are  issued  sub- 
stantially in  the  old  forms,  but  "since  1884  the  names  of  all  the  judges  of 
the  Supreme  Court  of  Judicature  have  been  placed  in  the  various  commis- 
sions." Coke's  concluding  observations  in  the  chapter  on  Justices  of 
Assize  and  Nisi  Prius  in  his  Fourth  Institute  are  still  profitable :  "  It  is 
commonly  called  a  writ  of  Nisi  Prius,  but  the  words  of  the  writ  are  Si 
Prius,  etc.  And  albeit  the  authority  of  Justices  of  Assize  .... 
hath  by  Act  of  Parliament  been  exceedingly  enlarged  both  in  dignity  and 
magnitude  of  causes,  yet  they  retain  their  first  and  original  name,  albeit 
Assizes  are  in  these  days "  (temp.  Jac.  I)  "  very  rarely  taken  before 
them." 

2  Stubbs,  Const.  Hist.     I.  c.  xviii,  §  163I 
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royal  jurisdiction  ''  remained  for  the  benefit  of  the  subject, 
and  to  refuse  the  exercise  of  it  to  "  the  injuriously  afflicted  " 
would  be  a  denial  of  justice.     It  was  admitted,  however, 
that  when  "  courts  of  ordinary  resort  "  had  once  been  set 
up,  it  was  beyond   the  king's  power  to  alter  their  jurisdic- 
tion, or  administer  any  kind  of  justice  actually  contradictory 
to  the  rules  followed  by  them.     The  greatest  and  most  suc- 
cessful exercise  of  the  king's   residuary   authority   in  this 
behalf    was  the    formation  of    the  Court  of  Chancery,  des- 
cribed by  William  Lombard,  an  Elizabethan  legal  antiquary 
of  considerable  repute  though  not  a  writer  of  authority,  in 
these  terms  :  "  The  king  did  commit  to  his  Chancellor  (to- 
gether with  the  charge  of  the  great  seal)  his  own   regal, 
absolute,  and  extraordinary  pre-eminence  of  jurisdiction  in 
civil  causes,  as  well  for  amendment  as  for  supply  of  the 
Common  Law."1     There  was,  of  course,   no  such    delega- 
tion of  authority  by  any  single  act  of  institution.     It  would 
be  rash  to  say  that  there  was  much  deliberate  policy  about 
the  gradual  separation  of  judicial  relief  in  matters  of  grace 
from  the  general  administrative  work  of  the  king's  Council. 
Undoubtedly,  "the  Chancellor's  jurisdiction  is  an  offshoot 
from  that  of  the  Council,"  that  is,  the  king  exercising  his 
so-called  pre-eminent  jurisdiction  with  the  advice  of  his 
Council,  a  jurisdiction  of  which   the  scope  was  for  a  long 
time  very  loosely  defined.      It  does  not-  appear  that  the 
Chancellor  had  any    individual    judicial  functions,  other- 
wise than  as  one  of  the  Council,  much  before  the  middle  of 
the    fourteenth  century,  though   there  may   have    been  a 
stage  of  transition  during  which  the  business  was  done  by 
the  Chancellor  but  a  few  other  members  of  the   Council 
were  present  for  form's  sake.     The  Chancellor  certainly 
acquired  power  to  sit  alone,  or  had  it  confirmed,  in  1349; 
but   this  did   not   forthwith    exclude   the  older   practice. 
Cases  of  what  we  should  now  call  equitable  jurisdiction 
continued  to  be  taken  to  the   Council  till  the  latter  part  of 
the   fifteenth  century  ;  as,  on  the  other  hand,  many  cases 
were  brought  before  the  Chancellor  by  bill  of  complaint 
which,  according  to  modern  practice,  would  have  been  dis- 
missed for  "  want  of  equity,"  the  plaintiff  having,  on  his 

1  In  his  "  Archeion  "  {sic)  of  which  the  dedication  to  Sir  R.  Cecil  is 
dated  Oct.  1591. 
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own  showing,  a  cause  of  action  at  common  law,  and  the 
only  reason  for  seeking  extraordinary  relief  being  the 
plaintiff's  poverty,  or  the  defendant's  overbearing  influence 
and  "  horrible  maintenance.''  A  suit  for  failure  to  deliver 
goods,  supported  merely  by  a  suggestion  that  the  plaintiff 
is  "  but  a  poor  man  and  fearful  of  sufficient  remedy  "  is  per- 
haps the  strongest  case  recorded.1  Indeed  we  scarcely 
hear  of  Equity  by  name  in  the  early  history  of  the  Court. 
In  the  twelfth  century  the  writer  whom  we  call  Glanvill 
could  speak  of  the  king  as  wielding  the  rod  of  equity  to 
dispense  justice  to  the  lowly  and  meek,  but  this  is  a  mere 
vague  flourish.  In  the  fourteenth  and  fifteenth  centuries 
Conscience,  and  sometimes  Reason,  were  more  commonly 
invoked  ;  the  use  of  the  word  Reason  suggests  a  connexion, 
which  this  is  not  the  place  to  follow,  with  the  scholastic  and 
cosmopolitan  doctrine  of  the  Law  of  Nature,  and,  strange 
as  it  may  seem  to  lawyers  who  know  the  developed  Chan- 
cery procedure,  or  laymen  who  have  read  of  its  delays  in 
fiction  pretty  well  justified  by  tact,  the  court  was  regarded 
as  the  refuge  of  the  poor  and  afflicted.  To  be  "  Protector 
of  the  Poor''  has  ever  been  a  royal  attribute;  the  quasi- 
paternal  power  over  lunatics  and  infants,  which  still  exists 
in  a  modified  form  and  is  administered  through  the  regular 
machinery  of  the  court,  is  akin  to  it.  In  India  this  attribute 
has  sunk  to  an  empty  honorific  title  addressed  indiscrimi- 
nately to  all  superiors  ;  any  European  gentleman,  even  an 
unofficial  traveller,  may  be  saluted  as  Gharib-parwar  a  dozen 
times  in  a  day.  In  medieval  England  it  was  still  real 
enough  to  assist  in  founding  a  jurisdiction.  The  court  was 
also  "  the  altar  and  sanctuary  for  such  as  against  the  might 
of  rich  men,  and  the  countenance  of  great  men,  cannot 
maintain  the  goodness  of  their  cause."2  So  long  as  these 
were  the  supposed  reasons  for  his  judicial  existence,  the 
Chancellor  was  naturally  prone  to  magnify  his  office  by 
surrounding  it  with  a  sort  of  moral  halo,  while  he  avoided 
anything  like  a  legal  definition  of  what  he  could  or  would 
do ;  and  traces  of  this  tendency  may  be  found  in  the  lan- 
guage of  writers  on  equity,  and  of  the  court  itself,  long  after 

1  Cal.  Proc.  Ch.  i.  xx. 

2  Holdsworth   206,   citing  a  tract  ascribed  (it  seems  without  warrant) 
to  Lord  Ellesmere,  but  at  any  rate  of  his  time. 
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the  system  had  become  as  technical  as  that  of  the  common 
law  courts.  Obviously,  too,  the  residual  jurisdiction  of  the 
Crown,  of  which  the  Chancery  was  a  branch,  would  be  the 
more  imposing  if  it  remained  undefined.  But  this  con- 
sideration cut  both  ways.  Defeated  suitors  felt,  not  that 
they  had  played  their  game  according  to  rule  and  lost, 
but  that  they  had  been  sacrificed  to  an  inscrutable  decree 
of  the  king's  conscience  (represented  by  the  Chancellor, 
whose  conscience  might  be  no  better  than  another  man's) 
setting  itself  above  the  law.  The  king's  justice,  even  as 
the  moderator  of  legal  rigour  and  champion  of  good  con- 
science, could  not  remain  extraordinary  if  it  was  to  be 
stable.  Not  only  suitors  but  rival  practitioners  were  eager 
to  trip  it  up  ;  the  common  lawyers  complained  that  its 
decrees  were  dependent  on  "  the  conscience  and  discretion 
of  the  hearers  thereof,"  and  that  they  decided  either  ac- 
cording to  the  Civil  Law,  which  had  no  authority  in  this 
realm,  or  to  their  own  conscience.  The  only  way  left  was 
for  equity  to  become  a  special  kind  of  law  and  not  a  discre- 
tion capable  of  subverting  law. 

In  fact,  it  was  settled  beyond  doubt  in  1614  that,  as  the 
king  had  finally  delegated  his  common  law  jurisdiction  to 
the  Courts  at  Westminster,  and  for  certain  limited  pur- 
poses to  the  Chancellor,  so  he  had  finally  delegated  his 
jurisdiction  to  do  Equity  to  the  Court  of  Chancery.  "  The 
King  cannot  grant  a  commission  to  determine  any  matter 
of  equity,  but  it  ought  to  be  determined  in  the  Court  of 
Chancery,  which  hath  had  jurisdiction  in  such  case  time 
out  of  mind."  So,  we  are  told,  Lord  Ellesmere  resolved, 
assisted  by  Coke,  then  lately  translated  from  the  Com- 
mon Pleas  to  the  King's  Bench,  two  puisne  justices  and 
the  Master  of  the  Rolls  ;  and  it  had  already  been  held  in 
Elizabeth's  time  that  the  queen  could  not  set  up  a  new 
court  of  equity  by  letters  patent.  *  Meanwhile  a  fierce  and 
vexatious  conflict  had  been  raging  for  many  years  between 
the  Chancellor,  endeavoring  to  do  complete  justice,  and 
the  judges  of  the  common-law  courts,  who  regarded  him 
as  an  arbitrary  intruder  putting  his  "  sickle  in  another  man's 

^oke,  4  Inst.  87,  213;  the  report  in  12  Rep.  114  (a  book  of  inferior 
authority,  as  is  well  known)  may  be  accepted  with  this  corroboration,  and 
I  use  its  words. 
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crop,"  as  Bracton  would  have  said.  The  story  has  been 
lately  retold  by  an  accomplished  American  lawyer,  though 
not  for  a  strictly  professional  purpose.  Judge  Phelps  of 
Baltimore  has  made  a  most  ingenious  use  of  it  to  clear  up 
Falstaff's  remark — at  first  sight  pointless  to  the  modern 
reader — about  "  no  equity  stirring."1  What  concerns  us 
now  is  the  ground  taken  by  the  law  officers  of  James  I,  in 
the  spring  of  1616,  when  they  were  required  to  advise 
whether  the  Statute  of  Praemunire  restrained  the  Court  of 
Chancery  from  giving  equitable  relief  against  a  judgment 
"  lawful  and  good  by  the  rigour  and  strict  rules  of  the 
common  law."  In  an  opinion  presumably  drafted  by 
Bacon,  then  Attorney-General,  they  declared,  amongst 
other  points,  that  "  the  Chancery  is  a  court  of  ordinary 
justice  for  matter  of  equity,  and  the  statute  meant  only  to 
restrain  extraordinary  commissions,  and  such  like  pro- 
ceedings."2 The  king's  decree  made  upon  this  opinion— a 
personal  act  of  prerogative — upheld  the  jurisdiction  of  the 
Chancellor.  There  were  attempts  to  dispute  it  afterwards, 
but  they  were  feeble  and  quite  ineffectual.3 

Undoubtedly  the  king  would  not  have  commanded 
Lord  Ellesmere  to  send  a  case  to  the  law  officers  unless 
both  Lord  Ellesmere  and  himself  had  known  what  the 
opinion  would  be ;  we  may  safely  assume,  too,  that  the 
opinion  was  framed  in  a  manner  intended  to  be  pleasing  to 
James  I,  and  perhaps  to  some  extent  on  lines  of  his  own 
suggestion.  Our  result,  then,  is  that  both  king  and 
Chancellor  found  the  surest  way  of  maintaining  the  equit- 
able jurisdiction  was  to  lay  down  that  the  Chancery  was  a 
regular  and  ordinary  court  of  justice.  Bacon,  probably, 
was  not  sorry  to  turn  against  Coke  the  declaration  in 
which  he  had  concurred  with  Lord  Ellesmere  only  two 
years  before.  However  that  may  be,  the  fixity  and  reg- 
ularity of  the  jurisdiction  were  established,  and  within 
about  a  generation  received  conclusive  professional  recog- 
nition in  the  publication  of  reported  decisions,  though  it 
must  be  confessed  that  the  early  Chancery  reports  are  of 

1  Falstaff  and  Equity,  by  Charles  E.  Phelps,  Boston  and  New  York : 
1 901.     See  L.  Q.  R.  xvii.  322. 

'Bacon,  Letters  and  Life,  ed.  Spedding,  V.  389,  393. 
3  Holdsworth,  250. 
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no  great  merit.  After  this  it  was  only  a  matter  of  time  for 
Bacon's  successors  to  put  the  House  of  Equity  in  order, 
and  make  her,  as  Wallace  says,  "  the  intelligent  companion 
instead  of  the  arbitrary  mistress  of  the  common  law." 
Modern  equity  was  certainly  in  its  infancy  in  Blackstone's 
time  ;  still  Blackstone  could  say  truly  that  "  the  system  of 
our  courts  of  equity  is  a  laboured  connected  system, 
governed  by  established  rules,  and  bound  down  by  pre- 
cedents from  which  they  do  not  depart."1  The  genius  of 
our  law  deliberately  prefers  the  risk  of  some  hardship  in 
particular  cases  to  the  unlimited  dangers  of  arbitrary  dis- 
cretion ;  and  in  this  general  principle,  as  well  in  various 
and  more  specific  matters,  equity  follows  the  law.  So 
completely  has  it  forgotten  its  old  claim  to  administer 
natural  justice  that  a  judge  of  the  Chancery  Division  in 
England  can  now  say,  "  This  Court  is  not  a  Court  of  Con- 
science."2 

Thus  did  the  Chancellor's  equitable  jurisdiction  become, 
and  declare  itself  to  be,  regular  and  ordinary,  as  a  condi- 
tion of  being  acquiesced  in  by  the  other  courts  and 
accepted  by  the  Commonwealth.  But  this  was  not  all. 
The  Chancery  had  to  make  large  concessions  to  the  com- 
mon law  in  its  procedure.  That  procedure  was  founded 
on  the  summary  process  of  the  canon  law  (not  directly 
on  the  civil  law),  and  was  originally  inquisitorial.  Perhaps 
the  most  striking  deviation  of  a  suit  in  equity  from  a  typical 
action  at  common  law  is  the  power  of  the  court  to  examine 
the  parties  on  oath,  a  power  absolutely  unlike  anything  at 
the  disposal  of  the  King's  Bench  or  the  Common  Pleas. 
This,  like  all  the  rest  of  the  proceedings  from  first  to  last, 
was,  in  theory,  under  the  direction  and  control  of  the  court, 
which  might  and  sometimes  did  take  evidence  on  its  own 
account  "  to  inform  the  conscience  of  the  judge."3  But 
we  find  that  these  functions  of  the  court  were  already 
handed  over  to  the  parties  when  equity  procedure  became 
settled,  and  the  procedure,  though   differing  much  in  form 

'Comrn.  iii.  432,  c  f.  Williams,  R.  P.  19th  ed.  163.     2[i903]  2  Ch.  195. 

3  Spence  i.  380,  calling  this  "  a  strange  practice,"  which  it  is  from  the 
English  but  not  from  the  Continental  point  of  view.  The  practice  of  tak- 
ing evidence  in  writing,  though  widespread  in  modern  Romanist  systems, 
is  no  necessary  part  of  the  civilian  or  canonical  scheme  :  Langdell,  Equity 
Pleading,  sec.  8. 
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from  that  of  the  common  law  courts,  was  in  substance  no 
less  contentious.  The  Chancellors  had  resisted  all  attempts 
to  introduce  the  rules  of  common  law  pleading,  but  no  one 
who  has  made  acquaintance  with  equity  pleadings  even  in 
their  latest  reformed  shape  can  charge  them  with  having 
failed  to  stiffen  themselves  with  sufficient  technical  rules 
of  their  own.  What  concerns  us  here,  however,  is  that  the 
judge's  authority  to  inform  himself  became  the  litigant's 
right  to  obtain  discovery  from  his  adversary.  Much  of 
the  work  of  modern  courts  of  equity,  as  all  lawyers  know, 
is  not  litigious  at  all,  but  administrative,  though  it  may  in- 
volve decision  between  conflicting  claims,  and  thus  lead  to 
the  settlement  of  disputed  points  of  law.  But  even  this  was 
not  distinguished,  in  form  from  the  ordinary  contentious 
jurisdiction.  It  may  be  doubted  whether  the  operation  of 
the  court  in  administering  estates  did  not  suffer  in  both 
speed  and  efficiency  from  this  refusal  or  failure  to  discri- 
minate between  really  different  functions.  The  facts,  at 
any  rate,  show  the  strength  of  the  Germanic  tradition 
which  insists  on  regarding  the  court  as  an  umpire  between 
parties. 

Meanwhile  the  "preeminent"  or  supra-legal  jurisdiction 
of  the  king  in  Council  survived  for  a  considerable  time.  It 
took  another  specialized  form  in  the  Court  of  Requests, 
originally  a  poor  man's  court  of  equity.  This  court  passed 
through  a  sharp  conflict  with  the  judges  ot  the  common 
law,  to  whom  it  was  unable  to  oppose  the  justification  of 
ancient  origin.  They  could  not  deny  that  it  was  useful, 
and  Coke  himself  suggested  statutory  regulation.  After  a 
short  time  of  revived  activity  in  the  reign  of  Charles  I  the 
court  perished  in  the  general  ruin  of  the  Privy  Council's 
extraordinary  jurisdictions,  and  no  attempt  was  made  to  set 
it  up  again  at  the  Restoration.  It  seems  to  have  been  a 
pure  misadventure  that  it  failed  to  develop  into  a  regular 
court  of  equity,  whose  relations  to  the  Court  of  Chancery 
might  have  been  adjusted  later  without  much  trouble,  and 
with  no  small  benefit  for  suitors.  A  modern  Master  of  the 
Requests  would  have  been  in  name  a  dignified  and  fitting 
companion  to  the  Master  of  the  Rolls,  and  in  fact  quite  as 
useful  as  the  Vice-Chancellor  who  had  to  be  invented  much 
later.     For  our  purpose  the  moral  is  that  irregular  courts, 
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in  the  lands  of  the  common  law,  are  not  tolerated  in  the 
long  run  even  when  they  are  innocent.  The  vicissitudes 
and  downfall  of  the  Star  Chamber  and  other  branches  of 
the  jurisdiction  exercised  by  the  King  in  Council  will  be 
better  considered  under  the  head  of  the  relations  of  the 
common  law  to  criminal  justice  and  executive  power. 

One   court   might  claim,  down  to  modern  times,  to  re- 
present the  king's  original    personal  justice  more  directly 
than  the  superior  courts   of   common    law    and  even    the 
Chancellor.     This  was  the  Marshalsea,  the  special  court  of 
the  king's  household  wielding  archaic  and  limited  jurisdic- 
tion over  its  members ;  it  does  not  seem  to  have  had  any- 
thing to  do   with    the    King's  Council.     Its  more    obvious 
defects  of  jurisdiction  were  supplemented  by  a  new  court, 
entitled  "  The  Court   of  the  Lord  the  King,  at  the  Palace 
of  the   King   at  Westminster,"    created   by  several  letters 
patent  of  James  I,  Charles  I,  and  finally  Charles  II.    These 
courts  appear  to  have  almost  escaped  professional  criticism, 
partly  because  their  jurisdiction   was  merely  local,  partly 
because  their  powers  followed    substantially  the  course  of 
the  common  law.     At  any  rate  the  final  charter  of  Charles 
II  was  not  disputed;  and  the   Marshalsea,  moreover,  rested 
on  the  firm  ground  of  prescription.     We  learn,  however, 
from  the  only  writer  on  the  practice  of  these  courts,  that 
the  Palace  Court  had  quite  superseded  it  by  the  beginning 
of  the  19th  century  at  latest ;  the  two  courts  purported  to 
be  opened  together,  but  the  Marshalsea  did  no  business. 
He   that  would  know   the   true   causes  of  the  fall  of  the 
Palace  Court  may  find  them  set  down  as  well  in  a  very  use- 
ful modern  book  of  reference1  as  by  a  layman  whose  name 
was  Thackeray  in  the  Ballads  of  Policeman  X,  under  the 
heading    of   "Jacob    Homnium's    Hoss :   a    Pallice    Court 
chaunt."     Like  most  petty   local  courts  the  Palace  Court 
became  a  hotbed    of   abuses    and,    although    error  would 
lie  to  the  King's  Bench,  the   remedy  of  a  new  trial  was 
not  available  to  correct  a  perverse  verdict.     Such  verdicts 
were  not  uncommon,  for  the  juries  were  apparently  drawn 
from  the  small  tradesmen  class,  and  invariably  found  for  a 
tradesman    plaintiff   whatever    the    evidence  and  the    law 
might   be.     The   court  was  abolished  in  1849,  an(^  there- 
1  Enc.  Laws  of  Eng.  s.  v.  Palace  Court. 
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with,  it  would  seem,  the  last  relic  of  the  only  royal  juris- 
diction which  had  never  passed  through  the  hands  of  the 
Council. 

Long  before  the  accession  of  James  I  the  king's  justice 
had,  as  we  have  seen,  become  regular  and  had  been  dele- 
gated to  his  judges.  If  James  1  had  been  as  prudent  as  his 
English  ancestors,  he  would  have  tacitly  accepted  the  fact 
that  the  delegation  was  irrevocable.  But  James  I  had 
theories  of  royal  power  in  general  and  his  own  royal  wis- 
dom in  particular;  and  he  willingly  gave  ear  when,  being 
jealous  of  the  common-law  courts  and  their  prohibitions, 
Archbishop  Bancroft  encouraged  him  to  claim  the  right  of 
taking  an  active  part  in  judicial  proceedings.1  The  view 
suggested  was  "  that  the  judges  are  but  the  delegates  of  the 
King,  and  that  the  King  may  take  what  causes  he  shall  please 
to  determine  from  the  determination  of  the  judges,  and  may 
determine  them  himself."  This  drew  from  the  judges, 
speaking  by  Coke,  a  solemn  declaration  "  that  the  King  in 
his  own  person  cannot  adjudge  any  case,"  but  all  causes, 
whether  criminal  or  civil,  "  ought  to  be  determined  and  ad- 
judged in  some  court  of  justice,  according  to  the  law  and 
custom  of  England."  The  king  may  sit  in  the  King's  Bench 
if  he  likes,  but  the  court  gives  the  judgment.  Perhaps  it  is 
not  commonly  known  that  an  empty  seat  is  to  this  day  re- 
served for  the  king  at  the  Council  Board  at  Whitehall;  if 
it  were  his  pleasure  to  occupy  it  during  a  sitting  of  the  Ju- 
dicial Committee,  he  would  be  as  merely  a  spectator — 
though  a  specially  honored  one — as  any  stranger  present. 
Thus  we  owe  the  positive  definition  of  what  might  well 
have  been  left  as  a  "  constitutional  understanding"  partly 
to  James  I  and  partly  to  a  not  very  wise  archbishop ;  "  it 
was  greatly  marvelled  that  the  Archbishop  durst  inform 
the  King  that  such  absolute  power  and  authority,  as  is  afore- 
said, belonged  to  the  King  by  the  word  of  God."2  Still  less 
could  the  king  act  in  person  in  the  executive  part  of  justice, 
as  the  judges  triumphantly  showed  James  I  in  the  Year  Book 
of  Henry  YI I.  The  reason  is  highly  characteristic  of  the 
common  law.     "  Hussey,  Chief  Justice,  said  that  Sir  John 

1  The  introductory  statement  in  Coke's  Reports   is   neither  full   nor 
clear.     For  the  connected  story  see  Gardiner,  Hist.  Eng.  ii.  38. 
2 12  Co.  Rep.  63-65. 
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Markham  (Chief  Justice  of  the  King's  Bench)  said  to  King 
Edward  IV  that  he  could  not  arrest  a  man  on  suspicion  of 
treason  or  felony  as  any  of  his  subjects  could,  because  if  he 
did  wrong  the  party  could  not  have  an  action.''1  Here  it  is 
assumed  without  remark  that  any  person,  official  or  not, 
acting  under  the  king's  orders  would  be  amenable  to  the 
ordinary  process  of  law  if  his  action  were  not  justified.  If 
the  king's  officer  could  not  be  liable  to  an  action,  but  only 
to  some  form  of  discipline  outside  the  ordinary  jurisdiction, 
or  indeed  if  such  a  position  could  be  thought  arguable, 
Markham's  saying  would  obviously  have  no  point  at  all. 
Even  the  servants  ot  the  king  and  the  law  must  take  the 
risk  of  being  wrong  ;  and  since  the  king  may  not  risk  any- 
thing, he  also  must  not  play  the  game.  A  rather  nice  ques- 
tion might  arise  if  a  felony  were  actually  committed  in  the 
king's  presence  and  there  were  no  one  else  to  arrest  the 
felon  ;  but  this  is  not  known  to  have  ever  occurred.  As 
for  the  good  archbishop's  conception  of  judicial  authority, 
it  was  essentially  civilian.  It  would  have  made  the  king 
the  real  judge  and  the  judges  his  clerks.  The  relation 
which  Bancroft  fondly  imagined  to  exist  between  James  I 
and  Coke  is  that  which  really  does  exist  in  equity  practice 
between  the  judge  and  the  Master  or  Chief  Clerk,3  where 
there  is,  properly,  not  an  appeal  from  the  Master's  certifi- 
cate, but  a  rehearing  before  the  judge  in  person. 

As  judicature  belongs  exclusively  to  the  judges,  so  does 
the  interpretation  of  the  law.  This  has  never  been  dis- 
puted. We  cannot  positively  say  that  Bracton  held  our 
modern  doctrine  as  to  the  authority  of  judicial  decisions; 
but  we  can  safely  say  with  Mr.  Maitland,  since  Mr.  Mait- 
land  has  given  us  Bracton's  note-book,  that  his  law  is  case 
law.  Early  in  the  fourteenth  century  it  was  recognized  in 
court  that  the  decisions  of  the  court  would  be  used  as 
authority  ;  a  century  and  a  half  later  the  judges  were  dis- 
cussing, almost  as  we  might  now,  what  special  circum- 
stances would  justify  them  in  departing  from  a  previous 
decision  in  point.     As  to  the  construction  of  Acts  of  Par- 

1  i  H.  VII,  4,  pi.  5.     Hussey  is  the  modern  form  of  this  Chief  Justice's 
family  name  ;  it  appears  that  in  his  time  it  was  written  Huse. 

2  This  official  title  was  in  use  for  many  years  in  England,  but  is  now 
abolished. 
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liament,  the  judges  easily  took  up  a  commanding  position. 
Who  should  know  best  what  a  statute  meant,  if  not  the 
judges  who  had  themselves  been  consulted  in  framing  it? 
"  We  know  it  better  than  you,  for  it  was  our  work,"  said 
Hengham,  C.  J.,  to  counsel  discussing  the  Statute  of  West- 
minster.1 Modern  judges  are  more  apt  to  protest  that 
modern  statutes  have  been  made  by  incompetent  workmen, 
or,  as  oftener  happens,  marred  by  incompetent  amenders 
before  they  finally  passed.  So  complete  is  the  detach- 
ment of  the  judicial  from  the  legislative  function  that  noble 
and  learned  members  of  the  House  of  Lords  have  severely 
censured,  in  the  exercise  of  the  former,  the  language  of  an 
Act  for  which  they  were  themselves  answerable  in  the 
latter  capacity.  This,  it  will  be  observed,  is,  in  the 
mother-country  at  any  rate,  purely  the  effect  of  profes- 
sional custom.  It  has  nothing  to  do  with  any  enactment 
or  modern  constitutional  rule ;  it  is  the  completed  outcome 
of  our  very  ancient  Germanic  principle  that  the  court  finds 
its  own  law. 

A  great  and  novel  development  of  this  principle  has 
taken  place  in  the  jurisprudence  of  the  United  States.  It 
is  mainly  due  to  the  commanding  genius  of  John  Marshall. 
The  best  and  shortest  expression  of  it  I  have  found  is  in 
the  words  of  the  late  Mr.  Phelps,  a  true  scholar,  a  brilliant 
lawyer  and  a  profound  statesman. 2  "  It  is  upon  the  intrust- 
ing to  the  judicial  department  of  the  whole  subject  of  the 
constitutional  law,  for  all  purposes,  that  our  government 
rests,"  and,  "that  point  once  established  by  the  court,  the 
simple,  the  ancient,  the  salutary,  the  perfectly  intelligible 
and  just  principles  of  the  common  law  became  sufficient  for 
all  the  purposes  of  constitutional  construction."  The  ven- 
erable traditions  and  the  living  vigour  of  our  law  are  com- 
bined in  the  highest  degree  by  the  judicial  authority  of  the 
Supreme  Court  interpreting  the  Constitution  of  the  United 
States  as  the  supreme  law  of  the  land. 

Frederick  Pollock. 

1  References  in  Pollock,  First  Book  of  Jurisprudence,  301,  302,  331. 

2  Orations  and  Essays  of  Edward  John  Phelps,  New  York  and  Lon- 
don, 1901,  pp.  41,  42. 


THE  HISTORY  AND  THEORY  OF  THE  LAW 
OF  DEFAMATION. 

II. 

In  its  vital  aspect  the  right  to  reputation  is  not  con- 
cerned with  fame  or  distinction.  It  has  regard,  not  to  in- 
tellectual or  other  special  acquirements,  but  to  that  repute 
which  is  slowly  built  up  by  integrity,  honorable  conduct, 
and  right  living.  One's  good  name  is  therefore  as  truly 
the  product  of  one's  efforts  as  any  physical  possession  ;  in- 
deed, it  alone  gives  to  material  possessions  their  value  as 
sources  of  happiness. 

It  is  to  be  observed  that  it  is  reputation,  not  character, 
which  the  law  aims  to  protect.  Character  is  what  a  person 
really  is  ;  reputation  is  what  he  seems  to  be.  One  is  com- 
posed of  the  sum  of  the  principles  and  motives — be  they 
known  or  unknown — which  govern  his  conduct.  The  other 
is  the  result  of  observation  of  his  conduct — the  character 
imputed  to  him  by  others.  It  is,  therefore,  reputation 
alone  that  is  vulnerable  ;  character  needs  no  adventitious 
support.  Not  only  are  the  two  not  synonymous,  but  they 
may  be  directly  contrary  to  each  other.  A  man  may  have 
a  good  character  and  a  bad  reputation,  being  unjustly  judged 
by  the  public ;  or  he  may  have  a  bad  character  and  a  good 
reputation,  standing  in  a  false  light  before  the  public.  In 
most  cases  reputation  reflects  actual  character.  Such  is  the 
condition  which  best  serves  the  interests  of  society,  and 
which  the  individual  may  reasonably  demand.  Since  the 
right  is  only  to  respect  so  far  as  it  is  well  founded,  it  is  ob- 
viously not  infringed  by  a  truthful  imputation.  But  the 
law  justly  deems  any  derogatory  imputation  false  until  it  is 
shown  to  be  true.  Moreover,  while  the  law  requires  a  cer- 
tain degree  of  proof  to  overcome  this  presumption,  it  also 
recognizes  the  human  mind's  propensity  to  believe  evil  upon 
slight  evidence;  hence  those  representations  which  tend  to 
influence  public  opinion  in  that  respect  are  deemed  to  have 
done  so.1 

1  Kinkead  on  Torts,  i,  759. 
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In  the  present  state  of  the  law  the  right  to  reputation  is 
a  confused  one.  So  far  as  written  defamation  is  concerned, 
the  right  to  reputation,  like  the  right  to  personal  security, 
may  be  said  to  be  an  absolute  right,  to  be  respected  at  peril.1 
The  publication  of  defamatory  words  is  so  manifestly  detri- 
mental that  a  person  publishes  them  at  the  peril  of  being 
able  to  justify  them  in  the  sense  in  which  the  public  will 
understand  them.  Whenever  words  "  sound  to  the  dis- 
reputation "  of  a  person  they  are  defamatory  on  their  face. 
But  where  it  is  not  clear  from  the  words  themselves  that 
they  must  have  injured  the  plaintiff's  reputation,  proof  of 
some  special  damage  is  required  to  show  that  as  a  matter 
of  fact,  the  words  have  had  that  effect.  The  injury  to  the 
reputation  is  the  gist  of  the  action  ;  special  damage  is  but  evi- 
dence of  loss  of  reputation,  and  is  necessary  only  where  with- 
out some  evidence  it  would  not  be  clear  that  reputation  had 
in  fact  been  injured.  But  the  injury  must  be  appreciable, 
that  is,  capable  ol  being  assessed  by  a  jury.  Hence  no 
action  lies  for  mere  vulgar  abuse,  or  for  words  which  have 
inflicted  no  substantial  injury  :  de  minimis  non  curat  lex.2 

This  view,  however,  is  by  no  mean  universally  accepted. 
Mr.  Townshend  asserts  that  pecuniary  loss  is  the  gist  of  the 
action ;  that  the  rule  of  law  that  certain  language  is  per  se, 
and  without  other  evidence,  conclusive  proof  of  pecuniary 
loss,  is  only  a  rule  of  evidence,  while  the  rule  of  law  re- 
mains that  pecuniary  loss  must  be  shown  to  entitle  one  to  a 
remedy.3  This  theory  is  not  only  historically  untrue,  but 
would  require  a  further  legal  fiction.  It  ignores  the  fact 
that  where  damages  are  presumed  by  law  from  the  invasion 
of  a  right  (as  of  reputation)  no  inquiry  is  allowed  into  the 
character  of  actual  harm  suffered.  Nor  can  this  theory  be 
reconciled  with  recovery  for  defamation  of  a  person  with 

Compare  Burt  v.  Advertiser  Newspaper  Co.  (1891)  154  Mass.  238, 
with  Hanson  v.  Globe  Newspaper  Co.  (1893)  159  Mass.  293. 

2  Odgers,  Digest  of  Libel  and  Slander  (1st  Am.  Ed.)  18.  The  applica- 
tion of  the  maxim  was  explained  in  Chaddock  v.  Briggs  (1816)  13  Mass. 
248  :  "  Some  words,  however,  although  spoken  falsely  and  maliciously,  are 
not  of  a  nature  to  produce  actual  injury,  because,  being  common  terms  of 
reproach,  more  indicative  of  the  temper  of  the  speaker  than  of  any  specific 
defect  of  character  in  him  of  whom  they  are  spoken,  it  cannot  be  presumed 
that  they  have  produced  any  injurious  effect ;  and  therefore  to  make  such 
words  the  basis  of  an  action  it  is  necessary  to  allege  and  prove  that  some 
damage  did  actually  follow  the  speaking  of  the  words." 

3  Townshend,  Slander  and  Libel  (4th  Ed.)  §57. 
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respect  to  an  office  of  honor,  without  pecuniary  emolu- 
ments.1 On  the  other  hand,  Mr.  Odgers  is  hardly  justified 
in  bringing  slander  within  the  rule  of  absolute  right,  with 
the  mere  distinction  that  proof  of  damage  is  more  frequently 
required  in  slander  than  in  libel.2  By  reason  of  the  artifi- 
cially restricted  sphere  of  actionable  oral  imputations  repu- 
tation is  constantly  invaded  with  impunity. 

The  law,  in  fact,  is  eminently  artificial.  It  has  held  that 
certain  classes  of  words  in  slander  and  a  different  (though 
very  comprehensive)  class  of  words  in  libel  are  actionable 
per  se  ;  that  is,  invade  a  simple  or  absolute  right.  Upon 
proof  of  publication  of  such  words,  or  in  the  absence  of 
any  defence,  the  plaintiff  must  recover  at  least  nominal  dam- 
ages. Where  words  are  not  within  these  classes  (*".  e.,  slan- 
derous or  libellous  per  se)  then  they  are  actionable  only  on 
proof  of  special  injury.  Upon  proof  of  publication  of  words 
not  per  se  defamatory,  even  in  the  absence  of  any  defence, 
the  plaintiff  cannot  recover  unless  he  shows  that  he  has 
suffered  harm  which  conforms  to  the  standard  fixed  by 
general  rules.3 

There  has  been  much  confusion  in  the  law  of  defamation 
concerning  malice  as  an  ingredient  of  the  offence.  The  use 
of  the  term  may  be  traced  to  the  ecclesiastical  courts.  By 
the  canon  law  a  bad  intent,  called  malitia,  was  essential 
in  injuria  ;  and  it  is  likely  that  its  use  in  the  spiritual  courts 
was  primarily  jurisdictional.  These  courts  punished  offences 
which  were  sinful  because  they  were  sinful,  the  essential 
element  being  malitia.  The  defamer  was  punished  pro 
salute  animce ;  the  matter  was  looked  at  from  a  moral,  not 
from  a  legal,  point  of  view,  to  see  if  the  speaking  of  the 
words  were  sinful.  But  it  was  no  more  true  in  the  thirteenth 
century  than  it  is  now  that  an  imputation  upon  a  man's 
character  was  always  or  necessarily  malicious.  Such  impu- 
tations were  known,  however,  as  a  matter  of  common  expe- 
rience, to  be  malicious  in  most  cases.  And  upon  this  pre- 
sumption (though  sometimes  contrary  to  fact)  the  eccle- 
siastical jurisdiction  was  based.4 

From  being  a  necessary  ground  of  jurisdiction  in  the 
spiritual  courts,  it  came  to  be  considered  afterwards,  when 

1  See  Odgers,  Digest  (ist  Am.  Ed.)  18-20.        a  lb.,  20. 

3  Jaggard  on  Torts,  i,  487.         *  Am.  Law  Rev.,  vi,  596,  597,  609-611. 
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the  civil  courts  acquired  jurisdiction,  that  malice  was  the 
ground  of  temporal  redress,  though  ot  course  the  jurisdic- 
tion of  the  temporal  courts  was  not  based  upon  malice.  In 
other  words,  the  common  law  adopted  the  ecclesiastical 
presumption  as  the  gist  of  the  action.  Early  cases  may  be 
found  which  proceed  strictly  upon  this  basis.  Take  the 
case  of  the  clergyman  who,  in  the  course  of  his  sermon, 
quoted,  by  way  of  illustration,  a  story  from  Fox's  Martyr- 
ology,  how  one  Greenwood,  being  a  perjured  person  and  a 
great  persecutor,  had  great  plagues  inflicted  upon  him  and 
was  killed  by  the  hand  of  God.  Unfortunately  for  the 
clergyman,  Greenwood  had  not  only  not  suffered  such  con- 
dign punishment,  but  was  himself  actually  present  at  the 
discourse.  But  when  he  brought  action  for  defamation,  it 
was  adjudged  for  the  defendant,  there  being  no  intent  to 
slander.1  The  court  took  malice  in  the  moral  sense,  as 
importing  a  malevolent  motive. 

But  when  the  remedy  came  to  be  applied  to,  cases  in 
which  there  was  obviouslv  no  actual  wrongful  intent,  the 
courts  resorted,  as  usual,  to  a  fiction  to  preserve  their  con- 
sistency. They  affirmed  that  malice  was  in  all  cases  the 
gist  of  the  action,  but  to  find  malice  that  did  not  exist  they 
implied  it.  The  whole  doctrine  of  implied  malice,  in  defa- 
mation as  in  other  branches  of  the  common  law,  is  pure 
scholasticism.  Malice  if  it  means  anything  means  malevo- 
lence or  ill  will ;  any  other  use  of  the  term  is  fictitious.  But 
the  law  was  stated  in  this  way :  Words  spoken  without  ill- 
will  may  be  actionable,  but  in  such  cases  the  law  is  said  to 
imply  malice  from  the  act  of  speaking  or  publication. 
This  kind  of  malice  which  the  law  is  said  to  imply  is  called 
"  legal  malice,"  as  differing  from  malevolence,  which  is 
called  "malice  in  fact";  and  legal  malice  is  said  to  consist 
in  speaking  defamatory  matter  without  legal  excuse,  be- 
cause when  words  are  thus  spoken  the  law  implies  malice. 

1  Greenwood  v.  Prick,  Cro.  Jac.  91.  Of  course  this  would  not  now  be 
regarded  as  the  law :  Greenwood  would  recover  at  least  nominal  dam- 
ages. See  Lord  Denman's  comment  on  this  case  in  Hearne  v.  Stowell 
(1840)  12  A.  &  E.  719. 

See  also  Crawford  v.  Middleton  (1678)  1  Lev.  82,  where  the  defend- 
ant was  sued  for  saying  he  had  heard  that  the  plaintiff  had  been  hanged 
for  stealing  a  horse.  On  the  trial  it  appeared  that  the  defendant  had 
spoken  the  words  in  genuine  grief  and  sorrow  at  the  news.  Hobart,  J., 
non-suited  the  plaintiff  on  the  ground  that  the  words  were  not  spoken 
maliciously. 
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But  if  the  occasion  be  one  of  qualified  privilege,  then  the 
privilege  arising  from  the  occasion  rebuts  the  prima  facie 
presumption  of  malice,  and  renders  it  necessary  to  prove 
what  is  no  longer  presumed.  This  is  still  a  common  way 
of  stating  the  law.1     But  the  objections  to  it  are  many. 

In  the  first  place,  it  states  something  that  is  obviously 
false.  Malice  is  no  part  of  the  plaintiff's  prima  facie  case ; 
it  is  only  a  reply  to  a  particular  defence.  The  gist  of  the 
action  is  the  injury  done  to  the  plaintiff's  reputation  by  the 
defendant's  words.  No  plaintiff  was  ever  nonsuited  in 
libel  because  he  had  not  proved  malice,  except  where  the 
occasion  was  one  of  the  qualified  privilege  ;  where  the  jury 
has  expressly  found  that  there  was  no  malice  the  plaintiff 
has  nevertheless  recovered.  These  facts  can  not  be  over- 
come by  saying  that  the  law  presumes  malice.  The  law 
presumes  nothing  of  the  kind  ;  half  the  libels  are  published 
carelessly,  inadvertently  or  mistakenly,  with  an  entire  ab- 
sence of  malice.2 

In  the  next  place,  it  is  confusing,  because  the  word  mal- 
ice is  used  in  two  entirely  different  senses.  The  malice 
which  the  law  is  said  to  presume  from  the  publication  of 
defamatory  words  is  something  quite  different  from  the 
malice  which  the  plaintiff  must  prove  in  order  to  rebut  the 
defence  of  privilege.     Actual  malice  is  ill-will,  or  wanton 

1  The  matter  may  be  looked  at  from  another  point  of  view.  Defama- 
tion is,  as  it  appeared  to  the  ecclesiastics  long  ago,  commonly  malicious, 
and  unless  the  inference  of  experience  is  overturned  as  not  true  in  the  par- 
ticular case,  malice  is  established  and  the  defendant  is  liable.  Indeed  it  is 
in  the  last  analysis  malice  which  gives  the  publication  a  natural  tendency 
to  harm ;  with  an  adequate  motive  for  the  publication  harm  would  not 
generally  follow.  Hence  malice  is  essential  to  the  plaintiff's  case.  In  this 
view  of  the  case,  malice  in  law  and  malice  in  fact  are  in  substance  the  same 
thing,  the  difference  being  only  in  the  mode  of  proof.  Christiancy,  J.,  in  Hud- 
son v.  Dale,  19  Mich.  17.  It  is  perfectly  consistent  with  this  to  say  that 
malice  is  the  want  of  legal  excuse,  i.  e.,  that  where  there  is  wanting  an 
adequate  motive  for  the  publication  there  is  commonly  malice,  and  hence 
sufficient  ground  for  presuming  it  in  a  particular  case.  This  view  of  implied 
malice  would  also  explain  how  punitive  damages  may  be  awarded  without 
evidence  aliunde.  The  special  severity  of  words  actionable  without  such 
severity  does  not  in  reality  make  malice ;  the  mere  difference  of  degree  of 
intensity  does  not  create  anything;  it  only  shows  more  malice,  or  makes 
clear  the  malice  which  an  occasion  might  otherwise  have  made  legally 
improbable.     Dr.  Bigelow  in  Odger's  Digest  (1st  Am.  ed.)  5,  n. 

2  The  doctrine  of  implied  malice  is  merely  a  roundabout  way  of  saying 
that  a  person  makes  defamatory  statements  at  his  peril.  To  say  that  malice 
is  implied  is  equivalent  to  saying  that  the  law  will  not  look  into  the  motive 
at  all. 
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recklessness  equivalent  thereto.  If  implied  malice  means 
the  want  of  legal  excuse,  which  seems  to  be  the  most  ap- 
proved definition  of  it,  then  it  means  so  much  that  it  means 
nothing,  for  in  that  sense  every  act  which  is  the  foundation 
of  an  action  is  malicious.  Legal  malice  is  a  fiction  ;  actual 
malice  is  a  fact.  Since  either  view  leads  to  the  same  result, 
what  is  the  need  of  bringing  into  the  law  the  cumbrous 
machinery  of  malice  for  the  sole  purpose  of  necessitating 
the  construction  of  the  machinery  of  legal  implication  to 
take  it  out  again  ?  Every  consideration  of  clearness  and 
consistency  demands  the  elimination  of  the  useless  fiction 
of  assuming  a  necessary  ingredient  for  maintaining  an  action, 
and  then  presuming  that  such  an  ingredient  exists  ;  and  try- 
ing to  distinguish  between  two  kinds  of  malice,  whereas 
there  is  and  can  be  only  one  kind,  and  that  is  such  as  can 
be  proved. 

According  to  the  latest  and  most  approved  authorities, 
therefore,  except  in  the  case  of  qualified  privilege,  no  ques- 
tion of  malice  arises;  the  plaintiff  will  recover  if  he  proves 
that  his  reputation  has  been  injured  by  the  defendant, 
whether  such  injury  was  malicious  or  accidental,  although 
malice  may  be  shown  to  entitle  him  to  increased  damages. 
If  the  occasion  be  absolutely  privileged,  there  can  be  no 
recovery.  If  it  be  one  of  qualified  privilege,  then  and  only 
then  does  the  issue  of  malice  arise  ;  and  in  that  event  the 
plaintiff  will  recover  if  he  can  prove  malice  in  the  defend- 
ant; if  he  cannot,  his  action  fails.1 

Of  those  states  which  have  adopted  a  statutory  defini- 
tion of  civil  libel,  Georgia  alone  makes  use  of  the  term 
malice ;  but  the  statutes  of  that  state  further  provide  that 
"in  all  actions  for  printed  or  spoken  defamation  malice  is 
inferred  from  the  character  of  the  charge."  In  the  code 
states  libel  is   merely  "a  false  and   unprivileged   publica- 

1  On  the  subject  of  malice  in  general  see  Odgers,  Outline  of  the  Law 
of  Libel,  109  et  seq. ;  Odgers  Digest  (1st  Am.  Ed.),  Dr.  Bigejows  Notes,  5, 
6,  238;  lb.  (3d  Eng.  Ed.)  Ch.  XI;  Holmes,  Common  Law,  138,  139;  18 
Am.  &  Eng.  Enc.  of  Law,  998-1001.  The  use  of  the  term  malice  has  been 
vigorously  combated  by  Mr.  Justice  Gaynor  in  Prince  v.  Brooklyn  Daily 
Eagle  (N.  Y.  1896)  16  Misc.  Rep.  186,  and  in  Ullrich  v.  New  York  Press 
Co.  (N.  Y.  1898)  23  Misc.  Rep.  168.  See  also  Abrath  v.  North  Eastern 
R.  R.  Co.  (1886)  11  L.  R.  App.  Cas.  247,  254,  and  Holt  on  Libel,  55. 
For  an  indication  of  further  probable  development  in  the  law  see  Mr. 
Purrington's  interesting  article  in  the  Albany  Law  Journal,  57-134,  149. 
For  malice  in  Roman  Law  see  Law  Quar.  Rev.  xvii,  388. 
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tion."1  By  statute  in  Connecticut,  "in  every  action  for 
libel  the  defendant  may  give  proof  of  intention ;  and  unless 
the  plaintiff  shall  prove  *  *  *  malice  in  fact  *  *  *  he 
shall  recover  nothing  but  such  actual  damage  as  he  may 
specially  allege  and  prove. 

In  some  states  "motive"  and  "intention"2  enter  into 
the  civil  offence  when  truth  is  pleaded  in  defence.  In 
Massachusetts,  by  statute  in  both  civil  and  criminal  libel, 
truth  is  a  sufficient  justification,  "  unless  malicious  intention 
is  proved."  In  West  Virginia  and  in  Wyoming,  likewise, 
by  constitutional  provision,  in  both  civil  and  criminal  cases, 
truth  is  a  sufficient  defence  "  when  published  with  good 
motives  and  for  justifiable  ends."  In  Maine  and  Delaware 
motive  is  material  in  civil  actions  where  the  truth  is 
pleaded.3 

The  sense  in  which  the  term  "  malice  "  is  used  in  the 
statutory  definition  of  criminal  libel  is  explained  in  the 
statutes  of  several  states:  "An  injurious  publication  is  pre- 
sumed to  have  been  malicious  if  no  justifiable  motive  for 
making  it  is  shown."4 

Perhaps  in  no  other  respect  has  there  been  a  wider  de- 
parture from  ancient  methods  than  in  the  construction  of 
language.  The  early  cases  abound  in  the  most  absurd 
subtleties  and  refinements.  The  slanders  might  have  been 
legal  writs,  so  precise  were  the  judges  in  their  construction. 
This  was  due  not  alone  to  the  manifest  policy  of  discourag- 
ing this  class  of  litigation,  but  also  to  the  scholastic  bent  of 
the  eariy  judges.  The  peculiar  mode  of  framing  declara- 
tions in  actions  of  defamation,  by  which  the  words  were 
thrown  into  a  direct  proposition  by  means  of  an  averment 

1  California,  North  Dakota  and  South  Dakota. 

2  As  to  the  use  of  these  terms  see  Pollock,  First  Book  of  Jurisprudence, 
138  et  seq.\  Innes  on  Torts.  29,  30. 

3  There  has  always  been  a  difference  of  opinion  as  to  whether  truth 
should  be  a  complete  defence  in  civil  defamation.  It  is,  of  course,  desir- 
able that  culprits  should  appear  in  their  true  colors;  and  some  men  may  be 
deterred  from  dishonesty  by  the  knowledge  that  their  offences  may  always 
be  brought  up  against  them.  But  where  a  man  has  retrieved  his  reputation 
by  a  long  course  of  good  behavior,  it  is  at  least  morally  wrong  for  one  who 
knows  of  the  past  delinquencies  to  blast  a  reputation  which  has  been  fairly 
earned. 

4  Arizona,  California,  Idaho,  North  Dakota,  Oklahoma,  South  Dakota; 
and  Utah.  In  Oregon  the  statute  reads  "  justifiable  end  or  good  motive"; 
in  New  York  and  Minnesota  it  is  "  justification  or  excuse." 
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and  innuendoes1,  sometimes  led  the  judges  to  apply  logical 
tests  to  spoken  words,  as  if  the  words  were  propositions  in 
themselves,  and  as  if  as  such  they  were  a  distinct  subject  of 
predication.  They  often  lost  sight  of  the  question  whether 
the  matter  was  defamatory  in  seeing  whether  the  matter 
could  be  stated  logically  as  a  proposition  true  in  fact.3 
For  instance,  where  the  words  used  were:  "Thou  art  as 
arrant  a  thief  as  any  is  in  England,"  judgment  was  arrested 
because  the  plaintiff  had  not  averred  that  there  was  any 
thief  in  England.3  Here  if  the  bystanders  understood  that 
the  plaintiff  was  called  a  thief,  he  was  slandered  whether 
there  were  or  were  not  any  thieves  in  England.4  One 
judge  put  the  query  seriously  whether,  in  the  case  of  a 
libel  imputing  to  one  the  attributes  of  Satan,  averment 
and  proof  of  the  existence  of  a  devil  would  not  be 
necessary.5 

Whenever  words  were  capable  of  being  used  in  two 
senses,  it  was  the  rule  that  they  were  to  be  taken  in  mitiori 
semi;  and  general  words  nearly  always  seemed  to  admit  of 
this  beneficium.  Thus  were  the  words  :  "  He  hath  delivered 
false  evidence  and  untruth  in  his  answer  to  a  bill  in 
chancery,"  no  action  lay  ;  for,  though  every  answer  to  a  bill 
in  chancery  was  on  oath  and  was  a  judicial  process,  still,  in 
most  chancery  pleadings,  "some  things  are  not  in  dispute 
between  the  parties,"  and  "it  is  no  perjury  although  such 
things  are  not  truly  answered."6  This  sort  of  construction 
was  naturally  distasteful   to   the  nobles  in  actions  on  the 

1  It  has  been  suggested  that  this  form  was  probably  adopted  for  the 
purpose  of  showing  the  court  that  it  had  jurisdiction  of  the  subject  matter 
to  which  the  defamation  was  regarded  as  an  accessory.  Am.  Law  Rev., 
vi.,  61 1. 

2  lb.         3  Foster  v.  Browning  (1625),  Cro.  Jac.  688. 

4  See  also  March  on  Slander,  113,  and  Thayer,  Preliminary  Treatise 
on  Evidence,  288,  289. 

5  In  Dacy  v.  Church  (1661)  Sid.  53,  the  words  were:  "As  sure  as  God 
governs  the  world,  or  King  James  this  kingdom,  you  are  a  thief."  The 
defendant's  counsel  moved  in  arrest  of  judgment  on  the  ground  that  there 
was  no  averment  of  these  facts ;  but  the  court  said  they  were  so  apparent 
that  this  was  not  necessary. 

6  Mitchell  v.  Brown,  3  Inst.  167  ;  1  Roll.  Abr.  746.  A  collection  of 
exploded  cases  may  be  found  in  the  first  volume  of  Viner's  Abridgment. 
See  also  Holt  v.  Astrigg  (161 1)  Cro.  Jac.  184;  Reeves  v.  Templar  (1838)  2 
Jur.  137,  and  Goodrich  v.  Davis  (1846)  n  Met.  473;  Hoyle  v.  Young 
(Va.  1793)  1  Wash.  (Va.)  150. 
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statute  De  Scandalis  Magnatum,  and  the  changed  attitude  of 
the  courts  was  influenced  by  the  decision  in  the  celebrated 
action  of  Lord  Townshend  v.  Dr.  Hughes1  that  "  words 
should  not  be  construed  in  a  rigid  or  in  a  mild  sense,  but 
according  to  the  general  and  natural  meaning,  and  agree- 
able to  the  common  understanding  of  all  men."  This  is 
now  the  law.2  The  ancient  maxim  never  gained  a  foothold 
in  this  country.3 

Many  attempts  have  been  made  to  define  libel.  The  diffi- 
culty in  framing  a  real  definition  is  inherent  in  the  nature 
of  the  subject  matter;  and  the  very  wide  generality  of  a 
comprehensive  definition  renders  it  practically  useless  for 
the  purposes  for  which  a  definition  is  sought.  In  the  crimi- 
nal code  of  a  majority  of  the  American  Commonwealths 
libel  is  defined  by  statute.     The  favorite  definition  is: 

"  A  libel  is  a  malicious  defamation,  expressed  either  by  writing,  print- 
ing, or  by  signs,  or  pictures,  or  the  like,  tending  to  blacken  the  memory  of 
the  one  who  is  dead,  or  to  impeach  the  honesty,  integrity,  virtue  or  reputa- 
tion, or  to  publish  the  natural  defects  of  one  who  is  living  and  thereby 
expose  him  to  the  public  hatred,  contempt  or  ridicule."4 

In  several  states  the  definition  is  at  once  more  specific 
and  more  comprehensive,  embracing,  in  the  case  of  defama- 
tion of  a  living  person,  the  "  tendency  to  provoke  him  to 
wrath/'  and  "to  deprive  him  of  the  benefits  of  public  confi- 
dence and  social  intercourse  '';  and  in  the  case  of  defamation 

1  (1693)  2  Mod.  150,  159. 

2  Button  v.  Hayward  (1722),  8  Mod.  24;  Peake  v.  Oldham,  6  Cowp. 
277  ;  Roberts  v.  Camden  (1807)  9  East  93. 

3  "  There  was  a  time  when  courts  thought  it  a  duty  to  understand 
words  charged  to  be  slanderous  in  the  most  mild  and  inoffensive  sense, 
when  they  adopted  unnatural  and  strained  constructions  of  the  language 
for  the  purpose  of  proving  that  it  did  not  necessarily  and  with  absolute  cer- 
tainty impute  a  crime.  But  that  day  has  long  since  gone  by,  and  the  rule 
of  common  sense  has  become  the  rule  on  this  subject.  Judges  and  jurors 
now  read  the  words  in  court  as  they  would  read  them  elsewhere  ;  they  no 
longer  resort  to  those  constructions  which  make  that  language  innorent  in 
the  halls  of  justice  which  was  full  of  calumny  when  spoken  or  published 
out  of  doors."  Turrill  v.  Dollaway  (N.Y.  1837)  17  Wend.  (N.  Y,)  426,  428, 

4  Arkansas,  Arizona,  California,  Colorado,  Georgia,  Idaho,  Illinois 
Montana,  Nevada,  Utah,  and  Wyoming.  The  Pennsylvania  statute  is 
substantially  similar.  The  Arizona  statute  adds,  "  any  malicious  false- 
hood "  ;  the  Illinois  statute,  "  financial  injury."  In  Arkansas  and  Wyoming 
the  offence  is  supplemented  by  a  statutory  penalty  for  publishing  another 
as  a  coward,  or  using  any  other  opprobrious  or  abusive  language,  for  refus- 
ing to  accept  a  challenge  to  a  duel. 
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of  the  dead,  adding  the  "  tendency  to  scandalize  or  provoke 
the  surviving  relatives  or  friends."1 

The  clearest  definition  is  that  of  New  York  and  Minne- 
sota: 

"  A  malicious  publication  by  writing,  printing,  picture,  effigy,  sign,  or 
otherwise  than  by  mere  speech,  which  exposes  any  living  person,  or  the 
memory  of  any  person  deceased,  to  hatred,  contempt,  ridicule,  or  obloquy, 
or  which  causes  or  tends  to  cause  any  person  to  be  shunned  or  avoided,  or 
which  has  a  tendency  to  injure  any  person,  corporation  or  association  of 
persons,  in  his  or  their  business  or  occupation,  is  a  libel." 

In  North  Dakota  and  South  Dakota  "  any  malicious 
injury  to  good  name,  other  than  by  words  orally  spoken 
is  a  libel.  In  Ohio  and  Nebraska  provision  is  made  for  the 
punishment  of  false  and  malicious  libels,  without  defining 
such.  Other  states  provide  penalties  for  various  imputa- 
tions without  attempting  any  formal  definition.2 

1  Iowa,  Kansas,  Maine,  Missouri,  Oklahama,  Tennessee,  and  Washing- 
ton.    The  Oklahoma  statute  adds,  "  or  injure  him  in  his  business." 

The  Louisiana  statute  provides  that  "  whosoever  shall  without  prob- 
able cause,  defame  or  slander  any  person  of  good  repute,  or  shall  impute 
to  such  person  the  commission  of  any  criminal  or  wrongful  act  or  deed,  or  who 
shall  do  any  act,  or  give  currency  to  any  report  or  statement,  or  use  any 
words  intended  to  bring  a  person  of  good  repute  into  public  contempt,  or 
to  subject  such  person  to  ridicule,  injury  or  damage,  and  whoever  shall  do 
or  assist  therein,  shall  be  deemed  guilty  of  a  misdemeanor." 

2  Alabama  has  no  formal  statutory  definition,  but  provides  punishment 
for  the  publication  of  a  libel  of  another  which  may  tend  to  provoke  a 
breach  of  the  peace;  the  sending  of  a  threatening  or  abusive  letter,  which 
may  tend  to  provoke  a  breach  of  the  peace;  written  imputations  of  want  of 
chastity  in  the  case  of  women,  and  of  accusations  of  felony  or  any  other 
indictable  offence  involving  moral  turpitude. 

In  Michigan  it  is  a  misdemeanor  '"  falsely  and  maliciously  by  word, 
writing,  sign,  or  otherwise,  to  accuse,  attribute,  or  impute  to  another  the 
commission  of  any  crime,  felony,  or  misdemeanor,  or  any  infamous  or 
degrading  act,  or  to  impute  or  attribute  to  any  female  a  want  of  chastity." 

Oregon  provides  for  the  punishment  of  "  any  person  who  shall  wilfully, 
by  any  means  other  than  words  orally  spoken,  publish  or  cause  to  be  pub- 
lished of  or  concerning  another  any  false  and  scandalous  matter,  with 
intent  to  injure  or  defame  such  other  person.  *  *  *  Any  allusion  to 
any  person  or  family  with  intent  to  injure,  defame,  or  maliciously  annoy 
such  family,  shall  be  deemed  to  come  within  the  provisions  of  this  section." 

The  Texas  statute  provides  that  he  is  guilty  of  libel  who,  with  intent 
to  injure,  makes,  writes,  prints,  publishes,  sells  or  circulates  any  malicious 
statement  affecting  the  reputation  of  another  in  respect  to  any  matter  or 
thing  therein  specified.  The  ideas  that  the  statement  must  convey  are 
specified  thus:  that  the  person  to  whom  it  refers  has  been  guilty  of  some 
penal  'offence;  or,  that  he  has  been  guilty  of  some  act  or  omission  which, 
though  not  a  penal  offence,  is  disgraceful  to  him  as  a  member  of  society, 
and  the  natural  consequence  of  which  is  to  bring  him  into  contempt  among 
honorable  persons;  or  that  he  has  some  moral  vice  or  physical  defect  or  disease 
which  renders  him  unfit  for  intercourse  with  respectable  society,  and  such 
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It  has  sometimes  been  assumed  that  the  definition  ot  the 
offense  in  the  criminal  code  was  applicable  as  a  general  defi- 
nition.1 But  this  is  surely  an  error  ;  the  more  restricted 
scope  of  the  civil  offense  is  definitely  settled.  Very  few 
states  have  adopted  a  statutory  definition  of  the  tort.  In 
California,  North  Dakota,  South  Dakota,  and  Oklahoma, 
civil  libel  is  defined  as: 

"  A  false  and  unprivileged  publication  by  writing,  printing,  picture, 
effigy,  or  other  fixed  representation  to  the  eye,  which  exposes  any  person  to 
hatred,  contempt,  or  obloquy,  or  which  causes  him  to  be  shunned  or 
avoided,  or  which  has  a  tendency  to  injure  him  in  his  occupation." 

In  Georgia  it  is  defined  simply  as  "  false  and  malicious 
defamation."  In  Virginia,  West  Virginia  and  Mississippi, 
"  all  words  which,  from  their  usual  construction  and 
common  acceptation,  are  considered  as  insults,  and  lead  to 
violence  and  breaches  of  the  peace,"  are  actionable.3 

Neither  the  statutory  nor  the  common  law  definitions 
state  the  distinguishing  features  of  libel  and  slander  with 
absolute  precision.  The  usual  form  of  stating  the  distinc- 
tion is  that  libel  is  addressed  to  the  sense  of  sight,  slander 
to  the  sense  of  hearing.  And  slander  is,  no  doubt,  generally 
published  by  word  of  mouth  ;  libel,  by  writing,  printing, 
pictures  and  the  like.  But  the  sign  language  of  the  deaf 
and  dumb  is  addressed  to  the  eye  ;  yet  it  is  not  on  that 
account  libel.  On  the  other  hand,  the  raised  letters 
of  the   blind,  which  are  read  by   the  sense  of  touch,  would 

as  should  cause  him  to  be  generally  avoided;  or  that  he  is  notoriously  of 
bad  or  infamous  character;  or  that  any  person  in  office,  or  a  candidate 
therefor,  is  dishonest,  and  therefore  unworthy  of  such  office,  or  that  while 
in  office  he  has  been  guilty  of  some  malfeasance  rendering  him  unworthy 
of  the  place.  Special  provision  is  also  made  for  the  punishment  of  persons 
who  shall  publish  another  as  a  coward,  or  use  toward  him  any  other  oppro- 
brious language;  if  such  publication  be  in  consequence  of  a  refusal  to  fight 
a  duel,  the  punishment  is  more  severe. 

1  See  the  criticism  in  the  Bishop,  Non-Contract  Law,  117,  of  the  defini- 
tion given  in  Steele  v.  Southwick  (1812)  9  Johns.  (N.  Y.)  214  (repeated 
in  1  Denio  (N.  Y.)  359.)  Compare  Clark  v.  Anderson  (1890)  1 1  N.  Y. 
Supp.  729,  and  McFadden  v.  Morning  Journal  Assn.  (1898)  28  App.  Div. 
(N.  Y.)  508,  with  Schoepflin  v.  Coffee  (1900)  162  N.  Y.  12,  20. 

2  In  Tennessee  "  if  any  person  challenged  to  fight  a  duel  decline  to 
accept  the  challenge,  and  the  author  or  bearer  charge  him  with  being  a 
coward,  poltroon,  or  use  other  words  insinuating  such  charges,  whether 
spoken  to  a  third  person  or  published  in  a  newspaper,  or  printed  notice, 
such  words  are  slanderous,  on  which  an  action  may  be  supported  against 
the  speaker  or  publisher." 
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undoubtedly  be  classed  as  libel,  as  would  also  a  phono- 
graphic record.  The  true  distinction  seems  to  be  that  in 
libel  the  defamatory  matter  is  embodied  in  some  permanent 
form,  while  in  slander  it  is  fleeting  or  evanescent. 

The  law  with  respect  to  written  defamation  has  been 
from  the  beginning  a  comprehensive  doctrine.  In  theory 
its  most  vulnerable  principle  is  the  false  basis  of  criminal  libel. 
The  criminal  action  was  from  the  outset  professedly  based 
upon  the  supposed  tendency  of  the  offence  to  create  a 
breach  of  the  peace.  To  the  application  of  this  principle  is 
directly  attributable  the  more  extensive  application  of  the 
criminal  than  of  the  civil  action.  Thus  a  libel  of  a  class,  or 
of  the  dead,  is  criminal  because  of  its  tendency  to  rouse  the 
feelings  to  violence  ;  publication  to  the  person  defamed 
alone  is  sufficient  on  the  same  theory  ;  likewise  there  can  be 
no  justification,  for  "  the  greater  appearance  there  is  of 
truth  in  any  malicious  invective,  so  much  the  more  provok- 
ing it  is,''  or,  as  Lord  Mansfield  put  it,  "  the  greater  the 
truth,  the  greater  the  libel."  The  prevailing  distinction  as 
to  justification  between  criminal  and  civil  libel  indicates 
very  clearly  the  fictitious  basis  of  the  criminal  action.  It 
was  laid  down  in  the  case  De  Libellis  Famosis1  that  if  the 
matter  was  defamatory  the  court  would  permit  no  inquiry 
into  its  truth.  The  sweeping  application  of  this  rule  was 
due,  as  has  been  pointed  out,  to  the  indiscriminate  use  of  a 
rule  of  Roman  law  which  was  applicable  only  to  certain 
modes  of  publication,  with  the  addition  of  the  reason  that 
libels  tended  to  create  a  breach  of  the  peace.  Whatever 
may  have  been  the  semblance  of  justification  for  this  inter- 
polation at  the  time  it  was  made,  as  a  principle  of  law  in  a 
settled  and  civilized  community  it  is  plainly  irrational  and 
unscientific.  This  was  clearly  demonstrated  by  Brougham, 
Campbell  and  others  during  the  long  struggle  in  England 
over  the  right  to  prove  truth  in  evidence.3  Yet  in  England, 
and  in  this  country,  in  the  absence  of  statute,  the  fiction  is 
still  observed. 

Nothing  could  be  more  absurd  in  itself,  or  more  incon- 
sistent with  the  analogies  of  the  law,  than  to  look  beyond 
the  immediate  nature  of  an  offense  for  the  grounds  of 
punishment.     It  is  absurd  in  itself ;  for  why   not  admit  at 

1  5  Rep.  125,  a.         2See  Edinb.  Rev.,  xxvii,  102. 
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once  that  the  destruction  of  a  man's  reputation  is  a  crime  ? 
Why  deny  to  reputation  a  protection  so  largely  afforded  to 
every  other  possession  ?  Why  hold  a  person  guiltless  who 
ruins  a  fair  name  and  destroys  the  peace  of  a  family,  when 
the  stealing  of  five  shillings  in  the  house  they  inhabit  was 
punishable  with  death  ?  It  is  inconsistent  with  the  other 
principles  of  the  law  of  libel ;  for  the  person  who  could  not 
prosecute  for  the  injury  done  to  his  character  as  such, 
might  bring  his  action  and  have  that  very  injury  valued  in 
money. 

But  it  was  said  in  the  case  De  Libellis  Famosis,  and  con- 
stantly repeated,  that  if  a  man  has  any  charge  to  bring 
against  another  he  should  prefer  it  in  the  form  which  the 
law  prescribes  for  the  purpose  of  bringing  delinquents  to 
punishment,  and  not  revenge  himself  either  by  the  odious 
course  of  libelling  or  otherwise.  This  argument  is  hardly 
specious.  How  does  it  apply  to  charges  which  are  not  sub- 
ject to  prosecution,  or  which  are  barred,  or  which  have 
been  once  punished?  In  the  case  of  criticism  of  public 
officers,  for  instance,  it  is  seldom  that  actual  crime  is  charged  ; 
in  the  vast-  majority  of  cases  such  criticism  is  concerned 
rather  with  misconduct  or  incapacity,  for  which  public  dis- 
cussion is  practically  the  only  remedy.  It  is  precisely  this 
class  of  cases  in  which  freedom  of  discussion  is  most  im- 
portant, not  alone  because  there  may  be  a  large  measure  of 
misconduct  which  may  not  be  strictly  criminal,  but  also 
because  there  may  be  much  criminal  misconduct  without 
sufficient  legal  proof,  or  lack  of  disposition  to  institute 
criminal  prosecution. 

Surely,  then,  the  sanctity  of  reputation,  not  the  danger 
to  the  peace,  forms  the  real  and  only  rational  basis  of  the 
criminal  action.  The  other  view  is  a  fiction,  and  is  no  more 
the  real  ground  of  punishment  than  many  other  fictitious  prin- 
ciples which  have  been  put  forward  as  the  technical  ground 
of  judicial  proceedings  which  unquestionably  depend  upon 
very  different  considerations.  For  it  is  to  be  observed  that 
where  an  adherence  to  the  fiction  would  lead  to  mercy  it 
was  wholly  abandoned.  If,  for  example,  it  were  urged  in 
mitigation  of  punishment  that,  under  the  circumstances  of 
the  case,  no  reasonable  apprehension  could  be  entertained  of 
a  breach  of  the  peace,  such  a  consideration  was  promptly 
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rejected,  although  the  defendant  was  at  the  same  time  held 
to  have  been  convicted  solely  because  his  act  tended  to  incite 
a  breach  of  the  peace.  In  like  manner  the  fiction  was  lost 
sight  of  when  matters  of  aggravation  were  brought  forward. 
Then,  what  becomes  of  this  regard  for  the  public  peace 
when  a  man  might  make  the  most  calumnious  charges 
against  his  neighbor  to  a  multitude  of  persons  by  word 
of  mouth  without  fear  of  punishment.1  But  to  show  at 
once  that  the  danger  to  the  peace  has  never  been  in  modern 
times  the  real  ground  of  the  proceeding,  let  the  heavy  pun- 
ishments so  long  inflicted  for  acts  thus  tending  to  a  breach 
of  the  peace  be  compared  with  the  trifling  penalties  attend- 
ant upon  the  actual  breach. 

The  danger  to  the  public  peace  from  certain  forms  of 
defamation  is  still  taken  into  account  in  the  criminal  code  of 
some  states,2  and  it  may  be  desirable  that  it  should  be  so. 
But  the  real  and  fundamental  basis  for  the  sanctions  of  the 
criminal  law  is  the  sanctity  of  individual  reputation.  To 
insure  its  adequate  protection  the  criminal  law  must  be  at 
least  coextensive  with  the  civil  remedy.  The  bankrupt 
libeller  must  not  be  suffered  to  enjoy  immunity  ;  nor,  on  the 
other  hand,  should  the  opulent  defamer,  whether  an 
individual  or  a  corporation,  be  allowed  to  indulge  in  inso- 
lence in  proportion  to  his  wealth.  Gibbon  tells  us  that 
Veratius  stalked  through  the  streets  of  Rome  striking  inof- 
fensive passers-by,  while  his  attendant  purse-bearer  osten- 
tatiously proffered  the  legal  tender  of  twenty-five  pieces  of 
copper.  The  insolence  of  some  modern  defamers  is  at  least 
as  conspicuous. 

Not  until  18433  was  the  English  law  changed  by  statute 
so  as  to  allow  a  private  individual  to  prove  the  truth  on  a 

1  In  this  country  many  forms  of  oral  imputation  have  been  made  mis- 
demeanors by  statute.  In  Alabama,  Michigan,  Minnesota,  Missouri  and 
North  Carolina  the  statutory  provisions  concern  principally  reflections  upon 
the  chastity  of  women.  In  Arkansas  and  Louisiana  the  provisions  of  the 
criminal  code  in  this  respect  are  quite  comprehensive. 

2  The  statutory  definition  in  Maine,  Iowa,  Missouri,  Kansas,  Tennessee, 
Washington  and  Oklahoma  includes  the  "  tendency  to  provoke  to  wrath," 
and  in  Alabama,  "  the  tendency  to  provoke  a  breach  of  the  peace."  See  also 
the  statutory  provision  in  Arkansas,  Texas  and  Wyoming  as  to  imputations 
of  cowardice  in  connection  with  a  refusal  to  accept  a  challenge.  The  ten- 
dency of  insults  to  lead  to  violence  is  the  basis  of  the  statutory  civil  remedy 
in  Virginia,  West  Virginia  and  Mississippi. 

3  6  &  7  Vict.,  c.  96. 
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prosecution  for  criminal  libel,  provided  it  was  for  the  pub- 
lic benefit  that  the  charge  should  have  been  published. 
Lord  Campbell's  Act  and  the  prior  statute  known  as  Fox's 
Libel  Act,1  by  which  juries  were  authorized  to  determine 
the  issues  in  libel,  are  the  great  land  marks  in  the  history  of 
criminal  libel  in  English  law.  In  this  country  the  law  has 
developed  along  similar  lines.  The  English  doctrines  were 
first  exhaustively  combated  by  Andrew  Hamilton,  of 
Philadelphia,  in  his  defence  of  Peter  Zenger,2  a  New  York 
printer,  who  was  charged  with  a  libel  on  the  local  govern- 
ment. Half  a  century  later  the  policy  of  the  law  was 
again  arraigned  with  great  power  by  Alexander  Hamilton 
in  the  case  of  Croswell,3  who  was  indicted  for  a  libel  on 
President  Jefferson.  The  judges  were  evenly  divided  on  the 
issue,  but  the  case  led  to  a  statutory  enactment  in  New 
York,  in  1805.  The  rights  of  defendants  and  the  powers 
of  juries  are  now  covered  in  this  country  by  either  con- 
stitutional or  statutory  enactments.  The  constitutional 
provision  of  New  York  is  typical : 

"Every  citizen  may  freely  speak,  write  and  publish  his  sentiments  on 
all  subjects,  being  responsible  for  the  abuse  of  that  right ;  and  no  law 
shall  be  passed  to  restrain  or  abridge  the  liberty  of  speech  or  of  the  press. 
In  all  criminal  prosecutions  or  indictments  for  libels  the  truth  may  be 
given  in  evidence  to  the  jury  ;  and  if  it  shall  appear  to  the  jury  that  the 
matter  charged  as  libelous  is  true,  and  was  published  with  good  motives 
and  for  justifiable  ends,  the  party  shall  be  acquitted ;  and  the  jury  shall 
have  the  right  to  determine  the  law  and  the  fact."4 

1  32  George  III,  c.  60.  The  consequences  of  this  Act  have  been 
enormous,  but  they  concern  the  development  of  free  speech,  with  which 
the  present  article  does  not  undertake  to  deal.  The  Act  has  been  held  to 
be  simply  declaratory  of  the  common  law.  "  For  a  very  long  period — ever 
since  I  have  been  acquainted  with  the  law,"  said  Baron  Parke  in  Parmiter 
v.  Coupland,  6  M.  &  W.  105,  "  I  have  understood  the  correct  practice  in 
cases  of  libel,  as  in  other  cases  of  a  criminal  nature,  to  be  for  the  judge  to 
give  the  jury  a  legal  definition  of  libel,  and  to  leave  it  to  them  to  say 
whether,  in  the  particular  case,  the  facts  necessary  to  constitute  a  libel  are 
proved  to  their  satisfaction.  And  there  is  no  difference  in  this  respect  be- 
tween a  libel  which  is  the  subject  of  a  criminal  prosecution  and  one  which 
is  the  subject  ot  a  civil  action.  *  *  *  Mr.  Fox's  Libel  Act  is  a  declara- 
tory act,  and  did  not,  in  my  opinion,  introduce  any  new  principle ;  the  rule 
was  the  same  in  civil  as  in  criminal  cases."  See,  however,  Stephen,  Hist, 
of  the  Criminal  Law,  ii,  333  et  seq. 

2  17  How.  St.  Tr.  678.         3  (1803)  3  Johns.  Cas.  (N.  Y.)  337. 

4  In  a  few  states  motives  are  not  mentioned  in  connection  with  the  truth 
as  a  defence;  some  add  that  the  jury  shall  decide  the  issue  "under  the 
direction  of  the  Court." 
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The  law  with  respect  to  slander  leaves  much  to  be 
desired.  It  is  obvious  that  the  class  of  slanders  which  are 
most  dreaded,  which  inflict  the  greatest  amount  of  pain, 
which  occur  most  frequently,  and  which  are  most  likely  to 
lead  to  breaches  of  the  peace  and  other  evils  abhorred  by 
the  law,  are  not  those  imputations  comprised  within  the 
fourfold  rule  of  actionable  slander,  but  imputations  of 
breaches  of  social  code,  the  code  of  honour — untruthful- 
ness, cowardice,  treachery,  and  the  like.  And  yet  for  such 
slanders  the  law  provides  no  redress  whatever,  for  they  are 
not  within  the  list  of  words  actionable  per  se,  nor  are  they 
likely  to  lead  to  such  consequences  as  the  law  contem- 
plates under  the  term  special  damage.  It  is  actionable  to 
say  of  a  man  that  he  is  physically  diseased  ;  but  you  may 
call  him  a  liar  with  impunity.  You  may  not  say  of  a  sur- 
geon that  he  is  a  bad  operator,  or  of  a  lawyer  that  he  is 
ignorant  of  the  law  ;  but  you  may  tell  any  stories  you 
please  about  his  private  life  and  to  the  discredit  of  his 
personal  character.  And,  most  scandalous  of  all,  in  Eng- 
land, until  very  recently,  any  one  was  at  liberty  to  slander 
a  woman  by  the  vilest  forms  of  oral  imputations  upon  her 
chastity,  and  the  law  gave  her  no  redress.1 

If,  now,  taking  the  law  of  slander  as  we  find  it,  we  exam- 
ine the  basis  of  the  actionable  quality  of  the  particular  impu- 
tations of  which  it  is  made  up,  it  will  be  found  to  be  as  irra- 
tional and  inconsistent  as  the  selection  itself.  The  principle 
of  selection  is  past  finding  out.  The  one  thing  that  is  clear 
is  that  the  right  to  reputation  seems  to  have  been  com- 
pletely lost  sight  of.     Certain  imputations  are  actionable  not 


^his  remarkable  state  of  the  law  may  be  explained  by  reference  to 
the  common  use  of  gross  language  as  late  as  the  beginning  of  the  eight- 
eenth century,  and  to  the  fact  that  for  centuries  the  ecclesiastical  courts 
had  jurisdiction  over  such  charges.  See  Ogden  v.  Turner  (1704)  Holt  40 ; 
6  Mod.  104.  The  local  courts  of  the  City  of  London  took  cognizance  of 
such  imputations  because  of  the  local  custom  of  carting  and  whipping 
prostitutes.  When  the  ecclesiastical  courts  lost  their  jurisdiction,  such 
imputations  might  be  made  with  entire  immunity  from  legal  action.  In 
Lynch  v.  Knight  (1861)  9  H.  L.  Cas.  (577)  593,  Lord  Campbell  commented 
upon  the  "  unsatisfactory  "  state  of  the  law ;  Lord  Brougham  denounced 
it  as  "barbarous."  See  also  Jones  v.  Heme  (1759)  2  Wds.  87,  and  Rob- 
erts v.  Roberts  (1864)  5  B.  &  S.  384.  By  the  Slander  of  Women  Act  of 
1891  (54  &  55  Vict.,c.  51)  the  English  law  reached  the  plane  of  the  Mosaic 
system.  In  this  country  such  imputations  were  in  many  jurisdictions  held 
to  be  actionable  in  the  absence  of  statutory  enactments,  but  the  matter  is 
now  commonly  covered  by  statute. 
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because  they  are  defamatory,  but  for  some  other  reason.  It 
is  barely  possible  that  the  earlier  judges  may  have  had  a 
general  principle  more  or  less  clearly  in  their  minds  when 
they  decided  the  cases  from  which  these  rules  were  drawn, 
and  never  meant  expressio  unius  to  be  exclusio  alterius.  If 
so,  however,  the  detailed  rules  became  stereotyped,  while 
any  idea  of  a  broader  principle  was  forgotten.  We  may 
now  glance  at  the  principles  of  actionability.1 

An  imputation  of  an  indictable  offence  is  said  to  be  action- 
able per  se  because  it  tends  to  subject  one  to  legal  penalties, 
or,  as  it  was  put  later,  to  degrade  him  in  the  public  estima- 
tion. The  application  of  the  rule  is  anomalous.  Some- 
times the  consequence  was  that  the  falser  the  slander  the 
less  actionable  it  was  ;  for  it  was  not  actionable  to  say  of  A 
that  he  murdered  B  so  long  as  B  was  in  life,  since  A 
would  be  in  no  jeopardy.  But  it  is  actionable  to  charge 
one  with  having  committed  a  crime  and  having  been 
already  punished  for  it ;  for  example,  to  say  of  a  person  that 
he  is  a  returned  convict.  Yet  by  such  an  accusation  he 
is  not  endangered  in  point  of  law.  Is  it  the  social  degra- 
dation to  which  he  is  exposed?  To  call  him  a  rogue,  a 
rascal,  a  swindler,  surely  exposes  him  to  degradation  ;  but 
such  accusations  are  not  actionable  because  they  do  not 
endanger  him  in  point  of  law.  For  the  same  reason  it  is 
said  that  it  is  not  actionable  to  impute  a  criminal  intention 
without  an  overt  act.  And  it  has  been  held  that  no  action 
lay  for  charging  one  with  the  commission  of  a  crime  against 
nature,  where  such  an  offense  was  not  indictable.  Some- 
times it  is  said  that  the  social  degradation  is  the  gravamen 
of  the  action,  and  that  the  imputation  of  a  crime  is  the  test 
by  which  to  determine  whether  the  words  are  actionable. 
This  is  to  say  in  effect  only  that  words  which  tend  to 
degrade  one  are  actionable  when  they  charge  a  crime — 
which  is  returning  to  the  starting  point  instead  of  giving  a 
reason. 

It  is  actionable  to  impute  certain  contagious  disorders, 
because  they  tend  to  exclude  a  person  from  society  on  the 
ground  of  physical,  not  of  moral,  taint.  It  is  actionable  to 
charge  one  with  having  the  plague,  leprosy,  or  syphilis  ;  but 
it  is  not  actionable  to  charge  one  with  having  had  these 

1  For  a  criticism  of  these  rules  see  Am.  Law  Rev.  vi,  595,  596. 
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diseases,  or  with  having  any  other  than  those  named.1  A 
person  is  not  degraded  by  having  leprosy  or  the  plague,  as 
he  is  by  having  syphilis  ;  and  it  is  as  disgraceful  to  have  any 
other  venereal  disease  as  to  have  syphilis.  The  rule  has  also 
been  put  upon  the  ground  of  an  unfitness  to  be  admitted 
into  society.  This  would  apply  equally  to  small-pox,  or 
an  infectious  fever,  neither  of  which  is  actionable. 

Scandal  of  a  person  in  the  way  of  his  profession,  or 
trade,  or  means  of  livelihood,  is  actionable,  because  his 
pecuniary  emoluments  may  be  lost.  Apart  from  the  conduct 
of  his  business,  you  may  freely  impute  to  a  merchant  all  the 
moral  vices;  but  you  must  not  call  him  a  bankrupt.  Still, 
holders  of  honorary  offices  are  likewise  protected  against 
imputations  which  relate  to  their,  offices,  although  no 
pecuniary  considerations  are  involved. 

Finally,  any  defamatory  words  spoken  of  one  become 
actionable  upon  proof  of  special  damage.  In  this  and  in 
the  scandal  of  a  person  in  relation  to  his  means  of  livelihood, 
the  law  is  based  squarely  upon  a  pecuniary  test.  An  exclu- 
sive consideration  of  these  two  instances  has  led  to  the 
conclusion  that  pecuniar)-  loss  is  in  all  cases  the  gist  of  the 
action.  But  it  must  be  borne  in  mind  that  in  the  case  of 
words  actionable  per  se,  it  is  not  open  to  the  defendant  to 
prove  that  the  speaking  was  followed  by  no  pecuniary  loss; 
in  fact,  such  words  would  be  actionable  even  if  it  could  be 
proved  that  they  were  followed  by  a  pecuniary  benefit. 
At  other  times  it  is  said  that  pecuniary  loss  was  originally 
the  gist  of  the  action,  and  that  the  law  has  been  extended 
by  a  fiction  to  embrace  opprobrious  words  in  other  cases 
where  there  has  really  been  no  pecuniary  loss.  But  the 
progress  of  law  appears  to  have  been  in  a  contrary  direc- 
tion. The  earliest  cases  proceed  upon  the  ground  of  injury 
to  reputation ;  in  none  of  them  was  pecuniary  loss  deemed 
the  gist  of  the  action. 

The  rule  that  any  slander  becomes  actionable  if  followed 
by  special  damage  sounds  like  a  saving  clause;  but,  having 
regard  to  the  plain  limitations  of  special  damage,  it  really 
affords  small  relief.  The  law  requires  that  this  special 
damage  shall  be  of  a  material  nature.     So  eminently  prac- 

1  This  rule,  as  well  as  the  scope  of  oral  defamation  in  general,  has 
been  more  or  less  extended — in  some  states  by  statute. 
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tical  is  the  law,  that  no  amount  of  mental  suffering  counts  in 
its  estimation,  while  the  loss  of  a  dinner  gives  an  immediate 
claim  to  redress.  There  must  be  an  actual  pecuniary  injury, 
like  the  loss  of  custom  by  a  tradesman,  or  at  least  the  loss 
of  some  temporal  and  worldly  advantage  capable  of  being 
estimated  in  money,  as  the  loss  of  a  marriage  by  a  woman 
has  been  said  to  be.  The  mental  suffering  caused  by  a 
slander,  and  the  loss  of  the  world's  respect  and  regard,  is 
no  ground  of  action.  So  far  has  this  doctrine  been  carried 
that  in  a  well  known  case1  the  most  eminent  judges  of 
England  and  Ireland  were  divided  in  opinion  upon  the 
question  whether,  in  a  case  where,  in  consequence  of  a 
derogatory  imputation,  a  husband  turned  his  wife  out  of 
doors,  this  would  be  sufficient  special  damage  to  sustain  an 
action.  It  was  asserted  that  it  would  not,  because  the  dis- 
graced wife  would  only  lose  the  pleasure  of  her  husband's 
society ;  he  would  still  be  bound  to  support  her,  and  conse- 
quently she  would  sustain  no  loss  which  could  be  expressed 
in  money. 

Again,  this  special  damage  must  be  the  natural  conse- 
quence of  the  slander  ;  it  will  not  suffice  if  it  be  caprici- 
ous. Hence,  where  in  consequence  of  a  charge  of  levity 
(but  not  of  incontinence)  a  husband  turned  his  wife  out 
of  doors,  it  was  held  that  no  action  lay ;  the  damage  was 
not  the  natural  result  of  the  slander,  but  arose  from  the 
rashness  or  idiosyncrasy  of  the  husband.3  If,  therefore, 
in  consequence  of  an  insult  which  the  law  does  not  allow 
you  to  avenge,  you  can  show  that  all  your  friends  have 
cut  you  in  consequence  of  the  charge,  or  from  your  toler- 
ation of  it,  you  may  not  recover  in  a  legal  proceeding. 
The  law  in  its  wisdom  deems  such  conduct  on  the  part 
of  your  friends  very  unreasonable :  so  much  so  that  it 
will  not  recognize  it  as  the  natural  consequence  of  the 
calumny  of  your  traducer.  The  caprice  of  your  friends 
is  in  legal  contemplation  too  remote,  and  it  will  not  avail 
you  to  prove  the  immediate  connection.  The  law  classes 
broken  hearts  and  blasted  hopes  with  wounded  vanity 
and  soured  tempers,  and  protests  that  it  cannot  deal  with 
such  sentimental  considerations.  Hence  the  increasing 
sensibility  of  people  to  insult,   which  becomes  greater  as 

1  (1861)  Lynch  v.  Knight,  9  H.  L.  Cas.  577.         2  lb. 
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the  social  organization  becomes  more  complex,  obtains  no 
legal  recognition.  Nor  can  this  sensibility  be  put  aside  as 
vain  or  morbid ;  it  is  founded  in  great  measure  on  the  gen- 
eral knowledge  and  experience  of  the  fact  that,  in  the  pres- 
ent state  of  public  opinion,  reputations  which  once  sur- 
mounted openly  avowed  scandal  are  now  demolished 
effectually  by  a  breath.  Nevertheless,  it  remains  the  law 
that  to  charge  a  man  with  having  a  contagious  disease,  for 
instance,  is  actionable  because  it  is  likely  to  exclude  him 
from  society  ;  yet  if  you  show  beyond  all  doubt  that  other 
slanderous  words  have  in  fact  excluded  him  from  society, 
this  does  not  make  them  actionable,  for  the  law  takes  no 
note  of  such  special  damage. 

There  are  three  obvious  methods  of  reforming  the  law 
of  slander.1  The  method  commonly  adopted  among  Eng- 
lish speaking  people  is  to  leave  intact  the  general  distinc- 
tion between  libel  and  slander,  and  merely  remove  its 
worst  hardships  by  extending  the  list  of  defamatory  impu- 
tations which  are  actionable  per  se  when  published  orally. 
This  course  has  been  adopted  in  England  with  respect  to 
imputations  upon  the  chastity  of  women  ;  but  there  it  has 
stopped.  Such  imputations  are  believed  to  be  universally 
actionable  in  this  country.  In  some  states  further  additions 
have  been  made  by  statute  to  the  list  of  oral  imputations 
which  are  actionable :  adultery  or  want  of  chastity  in  gen- 
eral2; impotence3;  incest  and  crimes  against  nature4;  false 
swearing5;  all  words,  which  from  their  usual  construction 
and  common  acceptation,  are  considered  as  insults,  and 
lead  to  violence  and  breaches  of  the  peace.6 

This  patch-work  plan  is  quite  in  accordance  with  the 
spirit  of  English  law  reform,  but  it  has  little  else  to  com- 
mend it.  No  doubt  it  is  an  improvement  in  the  law  simply 
to  enact  that  imputations  upon  chastity,  and   some  other 

1  See  on  this  subject  Solicitors,  Journal,  xi,  1053,  1054. 

2  Arkansas,  California,  Illinois,  North  Carolina,  North  Dakota,  Okla- 
homa, South  Dakota,  and  Tennessee.  The  Georgia  statute  allows  an 
action  in  general  terms  for  imputations  of  any  debasing  act  which  may 
exclude  a  person  from  society,  and  specifically  provides  for  a  charge 
"  against  a  free  white  female  of  having  sexual  intercourse  with  a  person  of 
color." 

3  California,  North  Dakota,  Oklahoma,  South  Dakota. 

*  Indiana  and  Washington.  5  Arkansas  and  Illinois. 

6  Mississippi,  Virginia  and  West  Virginia. 
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additions  of  a  like  nature,  shall  be  actionable  per  se.  But 
this  course  does  nothing  towards  removing  the  theoretical 
absurdity  of  the  existing  law  ;  it  would  be,  moreover,  at  best 
merely  temporary  and  imperfect.  The  injury  and  annoy- 
ance inflicted  by  particular  imputations  vary  in  different 
classes  of  society,  in  different  places  and  circumstances,  and 
especially  at  different  periods.  No  possible  foresight  in 
the  enumeration  of  actionable  slanders  could  make  the  law 
reasonably  just  and  equal,  even  for  the  present  genera- 
tion ;  and  the  next  generation  would  have  to  do  the  whole 
work  over  again  to  meet  altered  conditions.  Moreover,  no 
change  of  this  kind  could  give  the  relief  required  without 
a  change  also  with  regard  to  the  special  damage  sufficient 
to  support  an  action  of  slander.  Any  list  of  actionable  slan- 
ders could  only  include  such  as  are  ordinarily  likely  to 
produce  serious  discomfort  and  loss  of  credit  and  respect ; 
but  manifestly  there  must  be  cases  in  which  those  evils 
would  in  fact  result  from  other  imputations  not  included 
in  such  a  list.  Yet  to  extend  the  protection  of  the  law  in 
such  cases  by  changing  the  definition  of  special  damage 
would  be  quite  impracticable.  To  say  that  mental  distress 
and  loss  of  the  opinion  of  others,  with  consequent  exclusion 
from  society,  should  be  sufficient  special  damage  to  sup- 
port an  action,  would  be  in  effect  to  say  that  all  slanders 
should  be  actionable. 

Another  method  is  to  substitute  for  the  present  dis- 
tinction, on  the  ground  of  mere  form,  some  other  classifi- 
cation of  a  more  rational  character,  applicable  to  slander 
and  libel  alike,  founded  upon  real  and  substantial  distinc- 
tions, such  as  the  nature  of  the  imputation,  the  degree  of 
publicity  given  to  it,  or  other  circumstances  surrounding 
its  utterance.  In  such  a  method  the  essential  points  would 
be  the  nature  of  the  imputation  and  the  degree  of  pub- 
licity given  to  it.  This  method  was  adopted  in  France  by 
the  Law  of  May  17th,  18 19.  Defamatory  publications  were 
divided  into  two  classes,  diffimation  and  injure,  the  latter 
being  in  turn  subdivided  into  two  kinds  ;  and  each  of  these 
three  kinds  of  defamation  constituted  a  distinct  offence, 
and  was  subject  to  a  prescribed  measure  of  punishment. 
Diffimation  is  defined  as  "  toute  allegation  ou  imputation  d'un 
fait  qui  porte  atteinte  a  I'honneur  ou  a  la  consideration  de  la 
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per sonne  ou  du  corps  au  quel  le  fait  est  impute."  And  to  con- 
stitute the  graver  offence  it  must  be  made  publicly,  that  is 
to  say,  "par  des  discours,  des  oris,  ou  menaces  proferts  dans  les 
lieux  ou  reunions  publics  soit,  par  des  Merits,  de  imprime's,  des 
dessins,  des  gravures,  des  fleintures  ou  emblemes  vendus  ou  dis- 
tritnes,  mis  en  vente  ou  exposes  dans  les  lieux  ou  reunions  putni 
soit, par  des  placards  et  affiches  exposes  aux  regards  du  public." 
Injure  is  "  toute  expression  outrageante,  terme  de  ?nepris,  ou  in- 
vective, qui  ne  referme  I'imputacion  d 'aucun  fait '.''  And  injure 
is  subdivided  into  that  which  imputes  un  vice  determine, 
and  is  publicly  made;  and  that  which  either  does  not  im- 
pute un  vice  determine,  or  is  not  publicly  made.  A  classifi- 
cation according  to  the  nature  of  the  imputation  is  made 
by  the  Michigan  statute  which  enacts  that  "  in  any  suits 
brought  for  the  publication  of  a  libel  iu  any  newspaper  in 
this  state  the  plaintiff  shall  recover  only  actual  damages  if 
it  shall  appear  that  the  publication  was  made  in  good  faith 
and  did  not  involve  a  criminal  charge,"  &c.  Mich.  Pub. 
Acts  of   1885,  p.  353. 

This  classification  is  certainly  an  improvement  upon  a 
clumsy  distinction  as  to  mere  form,  but  it  is  objectionable 
in  going  to  the  other  extreme  of  needless  refinement — an 
evil  which  is  already  too  conspicuous  in  our  legal  system. 

The  third  method,  which  is  alike  the  simplest  and  the 
best,  is  to  abolish  at  once  the  distinction  between  libel 
and  slander,  and  assimilate  the  law  of  slander  to  that  of 
libel.  Its  advantages  are  evident.  It  would  put  an  end  at 
once  to  the  theoretical  absurdity  of  the  present  law  ;  it 
would  be  free  from  the  mischiefs  of  needless  refinement ;  it 
would  be  an  efficacious  and  complete  remedy  for  the  mis- 
chief to  be  met ;  and  it  would,  so  far  as  appears,  be  a  final 
and  lasting  settlement  of  the  question.  The  only  plausible 
objection  to  it  seems  to  be  that  it  might  tend  to  encourage 
litigation  and  lead  to  oppressive  and  vexatious  actions. 
These  objections  apply  with  quite  equal  force  to  the  present 
law  of  libel.  Moreover,  in  Scotland,  where  the  remedy  is 
alike  whether  the  defamation  be  oral  or  written,  there  has 
been  apparently  no  serious  complaint  on  this  score,  and 
Scotchmen  are  not  less  litigious  than  other  people.  And 
such  a  system  has  long  worked  well  in  the  state  of  Louisiana. 
Actions  of  libel  are  controlled  by  the  law  with  respect  to 
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privilege  and  by  the  law  of  costs.  In  the  case  of  writings 
these  have  been  found  sufficient  to  protect  the  interests  of  the 
public  and  of  individuals,  and  to  prevent  frivolous  actions, 
and  they  would  do  the  same  with  oral  publications. 

It  has  been  more  than  once  attempted  to  make  this 
change  in  English  law.  In  1816  Brougham  introduced  a 
bill  in  the  House  of  Commons  providing  that  all  words, 
whether  spoken  or  written,  which  were  "  in  any  way  inju- 
rious to  the  character  and  reputation  of  the  plaintiff," 
should  be  actionable.  But  the  measure  was  lost  because  it 
contained  clauses  affecting  state  prosecutions  for  libel 
which  raised  party  questions.1  The  task  was  again  essayed 
in  1843  under  the  competent  guidance  of  Lord  Campbell. 
The  very  important  act  which  bears  his  name  was  the  final 
result  of  recommendations  which  embraced  other  points 
than  those  enacted,  among  which  were  the  following: 

"  With  a  view  to  afford  protection  to  fair  fame,  to  guard  honorable  men 
from  vexatious  litigation,  and  effectually  to  put  down  traffic  in  calumny,  the 
committee  have  come  to  the  following  resolutions,  to  wit. 

1.  That  an  action  should  be  maintainable  for  any  words,  spoken  with- 
out just  cause,  tending  to  injure  the  reputation  of  another — e.g.,  words  im- 
puting want  of  chastity  to  a  woman,  or  want  of  courage  or  veracity  to  a 
man. 

2.  That  in  an  action  for  words,  unless  the  words  impute  an  indictable 
offence,  it  shall  be  open  to  the  jury,  under  the  plea  of  not  guilty,  or  non 
damnificatns,  to  consider  whether,  under  the  circumstances  when  the 
words  were  spoken,  they  were  likely  to  injure  reputation  ;  and  if  they  think 
that  they  were  not,  to  find  a  verdict  for  the  defendant,  without  any  special 
justification." 

The  grounds  of  these  proposals  were  thus  stated  in  the 
report  of  the  committee:2 

"At  present,  while  for  any  words  reduced  into  writing 
which  in  any  way  tend  to  injure  reputation,  though  com- 
municated to  only  one  individual,  the  law  gives  a  remedy 
there  is  no  remedy  without  proof  of  special  damage  for 
mere  words,  however  injurious  to  reputation,  and  however 
publicly  spoken,  unless  they  impute  an  indictable  offence, 
or  apply  to  a  man  in  his  business,  or  import  that  he  is  labor- 
ing under  an  infectious  disease  ;  so  that,  falsely  and  malici- 

1  In  1834  Daniel  O'Connell  introduced  a  bill  on  this  subject ;  but  it 
was  very  loosely  drawn,  and,  whether  so  designed  or  not,  would  in  fact 
have  assimilated  the  law  of  libel  to  that  of  slander. 

2  The  report  is  printed  in  the  Law  Times,  i.  341. 
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ously  to  impute,  in  the  coarsest  terms  and  on  the  most 
public  occasion,  want  of  chastity  to  a  woman  of  high  station 
and  unspotted  character,  or  want  of  veracity  or  courage  to 
a  gentleman  of  undoubted  honesty  and  honor,  cannot  be 
made  the  foundation  of  any  proceeding  civil  or  criminal ; 
whereas  an  action  may  be  maintained  for  saying  that  a 
cobbler  is  not  skilful  in  mending  shoes,  or  that  any  one  has 
held  up  his  hand  in  a  threatening  position  to  another.  The 
committee  conceive  that  these  distinctions,  which  are 
quite  peculiar  to  the  law  of  England,  do  not  rest  on  any 
solid  foundation,  and  that  wherever  an  injury  is  done  to 
character  by  defamation  there  ought  to  be  redress  by 
action. 

There  might  be  a  danger  of  frivolous  actions  for  words 
if  costs  were  to  be  recovered  by  the  plaintiff  where  the 
jury  award  only  nominal  damages,  and  if  the  jury  were 
obliged  to  find  a  verdict  for  the  plaintiff  for  all  defamatory 
words  without  considering  whether  on  the  occasion  when 
they  were  spoken  they  were  likely  to  make  any  impression 
on  the  bystanders  ;  but  the  committee  think  that  this  danger 
will  be  obviated  by  the  existing  regulation,  which  takes 
away  the  right  to  costs  where  the  damages  are  under  forty 
shillings,  and  by  allowing  the  jury  to  consider,  in  the  cases 
in  which  an  action  is  now  given,  whether,  under  the  cir- 
cumstances, the  words  were  likely  to  injure  reputation,  and, 
without  a  special  justification,  to  find  a  verdict  for  the 
defendant." 

Van  Vechten  Veeder. 
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NOTES. 


Admission  of  Parol  Evidence  in  Mitigation  of  Damages  for 
Breach  of  Covenant  of  Seisin. — In  an  action  for  breach  of  a  cove- 
nant of  seisin  the  measure  of  damages  is  the  value  of  the  land  at  the 
time  of  the  sale,  the  best  estimate  of  which  is  found  in  the  consid- 
eration paid.  The  plaintiff  is  limited  in  his  recovery  to  the  pur- 
chase price  with  interest.  Applying  this  rule  in  connection  with  the 
doctrine  that  the  consideration  recited  in  a  deed  may  always  be  in- 
quired into,  except  for  the  purpose  of  defeating  the  conveyance, 
the  Supreme  Court  of  Illinois  recently  reached  an  interesting  result. 
The  defendant  had  conveyed  land  to  the  plaintiff  with  a  covenant 
of  seisin  although  he  had  previously  conveyed  to  a  third  person 
the  coal  and  minerals  beneath  the  surface.  In  an  action  brought 
on  the  covenant  the  defendant  pleaded  that  the  plaintiff  knew  at 
the  time  of  the  execution  of  the  deed  to  him  that  a  severance  of  the 
estate  had  been  made  by  the  previous  conveyance  of  the  coal  to 
another,  and  also  that  the  entire  consideration  paid  by  the  plaintiff 
had  been  given  for  the  surface  of  the  land  only.  The  plaintiff's 
demurrer  was  overruled  on  the  ground  that  the  evidence  was  admis- 
sible not  in  contradiction  of  the  covenant  but  in  mitigation  of  dam- 
ages. The  court,  refusing  to  go  into  the  question  of  mistake,  as  the 
action  was  at  law,  gave  the  plaintiff  nominal  damages.  Lloyd  v. 
Sandusky  (1903  111)  68  N.  E.   1^4. 

The  same  result  as  in  the  principal  case  was  reached  in  Leland 
v.  Stone  (1813)  10  Mass.  459  and  Nutting  v.  Herbert  (1857)  35 
N.  H.  1 20.  The  rule  for  the  measure  of  damages,  which  in  some 
states  is  different  for  the  different  covenants  of  a  deed,  was  one  of 
the  determining  factors  on  the  question  of  admissibility.  The 
breach  of  the  covenant  of  seisin  occurs  as  soon  as  the  deed  takes 
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effect  ;  therefore  the  measure  of  damages  is  the  value  of  the  land  at 
the  date  of  the  purchase.  As  the  parties  at  that  time  agreed  upon  a 
fair  value,  that  value,  which  is  the  consideration  actually  paid  is 
arbitrarily  adopted  as  the  measure  of  damage.  Sedgwick  on 
Damages  (8th  ed.)  §  966  and  cases  cited.  Since  the  recital  of  the 
consideration  is  not  conclusive  the  plaintiff  to  increase  his  damages 
may  prove  the  true  consideration  to  have  been  greater  than  that 
stated  in  the  deed,  while  the  defendant  may  show  it  to  have  been 
smaller.  Belden  v.  Seymour  (1 831)  8  Conn.  304;  Bingham  v.  Wei- 
derwax  (1848)  1  N.  Y.  509.  If  there  has  been  a  breach  of 
the  covenant  as  to  part  of  the  land  conveyed  the  measure  of  dam- 
ages is  part  of  the  consideration  money,  in  the  proportion  of  the 
value  of  the  tract  lost  to  the  value  of  the  entire  tract.  Dunn  v. 
Mars/on  (1852)  34  Me.  376;  Guinollev.  Chouteau  (1863)  34  Mo.  154. 
If  the  consideration,  when  all  the  land  is  lost,  may  be  inquired  into 
in  order  to  determine  the  damages,  it  would  seem  logical  to  admit 
evidence  to  prove  the  consideration  actually  paid  for  any  particular 
tract,  in  order  to  measure  the  damages  to  the  plaintiff  because  of 
the  loss  of  that  portion  of  the  land.  This  line  of  reasoning  was 
followed  in  Leland v.  Stone,  supra,  Nutting  v.  Herbert,  supra,  an  din 
the  principal  case.  See  also  Barns  v.  Learned  (1830)  5  N.  H.  264; 
Siders  v.  Riley  (1859)  22  111.  no  and  Rawle  on  Covenants  (5th  ed.) 
§§  I73-T74-  According  to  previous  decisions  of  the  Illinois  court 
there  were  two  distinct  tracts  of  land  in  the  principal  case,  one 
lying  over  the  other.  Cat/in  Coat  Co.  v.  Lloyd  (1898)  176  111.  275 
and  id.  (1899)  180  111.  398. 

In  actions  on  the  covenant  against  incumbrances  the  question  of 
admissibility  of  parol  evidence  has  more  frequently  arisen.  In  such 
cases  the  defendant  seeks  to  escape  liability  on  the  covenant  by 
proving  that  at  the  time  of  the  conveyance  the  plaintiff  orally 
agreed  that  a  particular  incumbrance  should  be  excluded  from  the 
covenant.  The  general  rule  is  that  such  evidence  is  inadmissible. 
It  directly  contradicts  the  covenant.  Suydam  v.  Jones  (1833)  10 
Wend.  184;  Harlow  v.  Thomas  (1833)  15  Pick.  66;  Long  v.  Moler 
(1855)  5  Ohio  St.  271;  Myers  v.  Munson  (1884)  65  Iowa  423; 
Edwards  v.  Clark  (1890)  83  Mich.  246.  The  reason  which  secured 
its  admission  in  actions  on  the  covenant  of  seisin  does  not  apply 
in  an  action  on  a  covenant  against  incumbrances.  In  such  an 
action,  though  in  some  states  limiting  the  amount  of  the  recovery, 
the  consideration  is  not  the  measure  of  damages  and  it  is  therefore 
immaterial  whether  it  was  in  fact  given  for  a  broader  or  narrower 
covenant.  This  is  recognized  in  Spurr  v.  Andrew  (1863)  6  Allen 
420  distinguishing  Leland  v.  Stone,  supra.  See  also  Estabrook  v. 
Smith  (1856)  6  Gray  572.  In  a  few  states  parol  evidence  is  admis- 
sible in  these  cases  on  the  ground  that  thereby  an  additional  con- 
sideration on  the  part  of  the  plaintiff  is  proved,  viz.  an  engage- 
ment by  him  to  pay  an  outstanding  incumbrance  which  is  verbally 
excepted  from  the  covenant.  Allen  v.  Lee  (1848)  1  Ind.  58;  Dear- 
born v.  Morse  (1871)  59  Me.  210;  Landman  v.  Ingram  (1872)  49 
Mo.  212.     See  Rawle  on  Covenants  (5th  ed.)  §§  88,  89. 
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Two  Conflicting  Holdings  on  the  Use  of  Injunctions  in  Labor 
Disputes. — Organized  labor  will  not  be  encouraged  to  resort  to 
courts  of  equity  in  defence  of  the  right  to  strike  if  two  recent  cases 
are  to  stand  together.  In  Horseshoers  Ass'n  v.  Quinlivan  (N.  Y. 
1903)  83  App.  Div.  459,  a  membership  corporation  of  employers, 
organized  "to  protect  the  interest  of  its  individual  members",  was 
permitted  to  enjoin  certain  striking  employees  of  its  members  from 
resorting  to  personal  violence  against  such  members  or  their  work- 
men, or  interfering  with  any  property  of  the  plaintiff  or  its  mem- 
bers. In  Atkins  v.  Fletcher  Co.  (N.  J.  1903)  55  Atl.  1074,  certain 
members  of  a  voluntary  association  of  workmen,  suing  in  behalf  of 
the  association,  sought  during  a  strike  to  enjoin  an  employing  cor- 
poration and  others  from  interference  with  and  intimidation  of 
members  of  the  plaintiff  association  while  acting  peaceably  as 
"pickets."  The  injunction  was  denied.  Each  case  involved  two 
questions:  (1)  Did  the  plaintiff  have  standing  to  enjoin  inter- 
ference with  its  members'  rights?  (2)  Was  any  injury  to  the 
plaintiff  threatened  ?  The  Appellate  Division  inferentially  an- 
swered the  first  query  in  the  affirmative.  The  New  Jersey  court 
emphatically  denied  it.  The  alternative  question  also  was  affirm- 
atively answered  in  New  York,  upon  the  ground  that  the  plaintiff  had 
as  a  corporation  a  right  in  the  nature  of  property,  the  right  to 
exist,  which  equity  would  protect.  Vice  Chancellor  Stevenson 
found  no  property  interest  in  the  plaintiff  association  that  was 
threatened.  Accepting  both  cases  the  conclusion  would  be  that 
an  employers'  corporation  without  property  save  an  intangible 
right  to  exist  may  enjoin  striking  workmen  from  interfering  there- 
with or  with  its  members  but  an  association  of  laborers,  having  no 
common  business,  may  not  invoke  equitable  interference  either  in 
its  own  behalf  or  that  of  its  members. 

In  the  light  of  this  extraordinary  result  the  cases  can  hardly 
stand  together,  and  it  is  believed  that  the  New  York  view  is  un- 
tenable. It  was,  indeed,  held,  in  London  v.  Liverpool  (1796)  3 
Anstr.  738,  that  a  corporation  might  join  with  its  members  to 
enjoin  interference  with  their  rights  but  the  doctrine  of  the  case 
seems  never  to  have  been  recognized  elsewhere  and  is  emphatically 
repudiated  in  Evangelical  Society  v.  Cemetery  (1894)  2  A.  C,  D.  C. 
310.  To  attempt  to  support  the  New  York  holding  on  this  point 
on  the  theory  that  the  charter  empowered  the  corporation  to 
sue  in  behalf  of  its  members,  is  to  hold  that  an  artificial  person 
may  be  formed  to  assert  a  right  which  in  the  view  of  the  New 
Jersey  court  a  natural  person  could  not  exercise,  and  which  no 
natural  person  has  ever  been  held  to  have,  a  right,  that  is,  to  en- 
join an  injury  to  another  when  that  injury  in  no  way  affects  the 
party  suing.  If  the  New  York  case  is  defended  on  the  theory  that 
equity  will  look  through  the  corporate  fiction  to  avoid  a  multi- 
plicity of  suits,  it  follows  that  A,  B  and  C  may  by  incorporating 
bring  an  action  in  the  corporate  name  against  D  in  their  own  be- 
half when  they  could  not  do  so  by  joining  as  individuals  in  a  bill  of 
peace.     Marselis  v.    Morris    Canal   Co.    (1836)    1   N.    J.    Eq.   31  ; 
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Pomeroy,  Equity  Jurisprudence,  2nd  ed.,  §  264,  n.  1.  Nor  is  the 
New  York  decision  supportable  upon  the  ground  that  a  corporate 
interest  was  involved.  While  the  abstract  right  to  be  a  corporation 
is  a  property  right,  West  River  Bridge  Co.  v.  Dix  (1848)  6  How. 
507,  obviously  this  right  was  not  and  could  not  be  impaired  by  the 
defendants'  violence.  The  right  which  the  court  denominates  the 
"right  to  exist"  was  doubtless  the  right  to  effective  existence,  that 
is,  to  deal  with  its  members  and  others  without  interference  and 
standing  to  enjoin  such  interference  should  have  been  refused  be- 
cause as  Ingraham,  J.,  points  out,  the  plaintiff  showed  no  threatened 
injury  to  corporate  property.  This  was  precisely  the  ground  upon 
which  the  New  Jersey  court  denied  that  there  had  been  any  inter- 
ference with  the  plaintiffs'  business  relations  on  which  to  base  their 
claim  to  an  injunction  and  laid  down  the  well  recognized  rule  that 
no  right  arises  in  such  a  case  in  the  absence  of  actual  or  threatened 
money  damage.  Bigelow  on  Torts,  7th  ed.,  §§233,  255;  Pollock 
on  Torts,  6th  Ed.,  529  ff. 


AniwissioN  of  Evidence  Obtained  under  an  Illegal  Search 
Warrant.  — In  nearly  all  the  state  constitutions  there  are  provisions 
(1)  that  no  person  shall  be  compelled  to  furnish  evidence,  or  be  a 
witness,  against  himself  in  a  criminal  case,  and  (2)  that  the  people 
shall  be  secure  against  unreasonable  searches  and  seizures.  Is  it  a 
violation  of  the  first  provision  to  admit  in  evidence  in  a  criminal 
action  articles  tending  to  connect  the  defendant  with  the  crime, 
taken  from  him  under  a  search  warrant  ?  And  if  the  search  warrant 
was  illegal,  so  that  the  search  and  seizure  under  it  was  wrongful 
and  unreasonable,  should  the  evidence  so  obtained  be  excluded? 
These  questions  were  recently  presented  to  the  Supreme  Court  of 
Iowa  and  to  the  Court  of  Appeals  of  New  York,  and  in  answering 
them  the  courts  reached  contrary  results.  The  Iowa  court  held 
that  to  admit  such  evidence  would  be  to  violate  both  constitutional 
guaranties,  while  the  Court  of  Appeals  decided  that  neither  consti- 
tutional provision  could  be  invoked  to  exclude  the  evidence.  State 
v.  Sheridan  (Iowa  1903)  96  N.  W.  730;  People  v.  Adams  (1903)  30 
N.  Y.  Law  Journal  555.  It  has  been  objected  many  times  that  to 
admit  in  evidence  articles  taken  under  a  search  warrant  is  to  compel 
the  defendant  to  furnish  evidence  against  himself.  The  Iowa  court, 
however,  is  the  first  to  sustain  the  objection.  The  authority  relied 
upon  by  the  Iowa  case,  and  invariably  relied  upon  by  defendants 
raising  this  objection,  was  Boyd  v.  U.  S.  (1885)  116  U.  S.  616. 
Other  courts  have  repeatedly  held  that  case  inapplicable,  and 
pointed  out  that  it  merely  passed  upon  the  validity  of  an  order  of 
the  United  States  Circuit  Court,  requiring  a  defendant  to  produce 
books  and  papers,  to  be  used  in  evidence  against  him.  Gindrat  v. 
People  (1891)  138  111.  103  ;  Williams  v.  State  (1897)  100  Ga.  511  ; 
Stale  v.  Atkinson  (1893)  40  S.  C.  363.  So  long  as  the  defendant  is 
not  sworn  as  a  witness,  or  required  to  produce  his  books,  papers  or 
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other  articles,  it  seems  difficult  to  say  that  he  is  compelled  to  be  a 
witness  or  furnish  evidence  against  himself.  The  effect  of  the  con- 
stitutional guaranty  against  unreasonable  searches  and  seizures  has 
been  frequently  considered  by  the  courts.  The  victim  of  an  unlaw- 
ful search  and  seizure  may,  of  course,  recover  damages  from  the 
party  instituting  the  search,  or  from  an  officer  who  by  exceeding  his 
authority  becomes  a  trespasser.  Commonwealth  v.  Dana  (Mass. 
184 1)  2  Met.  329  ;  State  v.  Atkinson,  supra.  But,  with  the  excep- 
tion of  the  Vermont  case  of  State  v.  Slanion  (1901)  73  Vt.  212,  in 
which  no  authorities  are  cited,  and  which  is  squarely  contra  to 
other  Vermont  decisions,  State  v.  Mathers  (1891)  64  Vt.  101,  it 
has  never  before  been  held,  as  in  the  Iowa  case,  that  in  a  criminal 
action  evidence  unlawfully  obtained  was  for  that  reason  inadmissi- 
ble. The  question  first  arose  in  Commomvealth  v.  Dana,  supra. 
In  deciding  it  the  Massachusetts  court  said;  "When  papers  are 
introduced  in  evidence  the  court  can  take  no  notice  how  they  were 
obtained,  whether  lawfully  or  unlawfully."  Subsequent  cases  have 
followed  and  expressly  approved  this  decision  until  it  is  well  settled 
in  many  states  that  evidence  will  not  be  excluded  on  the  showing 
of  the  defendant  that  it  was  illegally  obtained.  Gindrat  v. 
People,  supra;  Williams  v.  State,  supra ;  Commonwealth  v.  Tibbetts 
(1893)  157  Mass.  519;  Bacon  v.  U.  S.  (1897)  97  Fed.  35. 
The  text  writers  adopt  this  rule  without  question.  1  Green- 
leaf  on  Evidence,  §  254,  a  ;  1  Taylor  on  Evidence,  §  922  ;  1 
Bishop,  Criminal  Procedure,  §  246  ;  Chase's  Stephen's  Digest  of  Evi- 
dence, Art.  2,  note  1.  The  uniform  practice  of  admitting  in  evi- 
dence facts  developed  by  a  confession,  although  the  confession 
itself,  because  induced  by  hope  or  fear,  would  be  inadmissible, 
would  indicate  that  in  passing  upon  the  competency  of  evidence 
the  manner  in  which  it  was  obtained  is  not  considered.  The  fact, 
too,  that  evidence  procured  by  "eavesdropping  "  on  a  prisoner,  or' 
by  inducing  him  to  answer  "decoy"  letters,  is  always  admitted 
shows  that  courts  are  not  oversensitive  as  to  the  manner  in  which 
evidence  is  procured  against  one  accused  of  crime.  It  is  difficult 
to  believe  that  the  constitutional  provision  was  intended  to  afford 
to  an  accused  person  the  collateral  protection  afforded  by  the  Iowa 
decision.  Its  object,  it  would  seem,  was  not  to  furnish  a  rule  by 
which  evidence  could  be  excluded,  but  to  provide  against  any 
attempt  by  legislation  to  make  lawful  any  unreasonable  search  or 
seizure.      Williams  v.  State,  supra. 


Part  Performance  as  a  Basis  for  Equity  Jurisdiction. — The 
fact  of  part  performance  often  determines  the  propriety  of  granting 
specific  performance  of  a  contract,  but  is  it  in  itself  sufficient  ground 
for  equity  taking  jurisdiction  to  grant  such  relief?  A  recent  case 
gave  it  this  effect.  Raymond  Syndicate  v.  Brown  (1903)  124  Fed. 
80.  The  complainant  paid  $20,000  for  a  stock  of  general  mer- 
chandise.    The  defendant  after  delivering  about  two-thirds  refused 
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to  deliver  the  rest  and  concealed  it  so  that  it  could  not  be  replev- 
ied. The  court  conceded  that  the  damages  which  would  be 
awarded  at  law  were  not  speculative  to  a  degree  that  would  warrant 
an  assumption  of  jurisdiction  upon  that  ground,  nor  was  there  any 
imperative  necessity  that  the  complainant  should  have  the  specific 
goods  in  question.  In  granting  specific  performance  the  court  in- 
voked what  it  described  as  a  "favorite  jurisdiction"  which  equity 
exercises  in  compelling  the  completion  of  what  has  been  partly 
done,  and  grounded  the  right  of  the  complainant  to  maintain  the 
bill  solely  on  the  fact  of  full  performance  on  his  part  and  partial 
performance  on  the  part  of  the  defendant.  The  recognized  doc- 
trine of  part  performance  declares  that  where  the  contract  sought 
to  be  enforced  is  such  as  equity  would  ordinarily  act  upon  but  ob- 
jection is  entered  on  some  formal  or  technical  ground, — as  for 
vagueness,  lack  of  mutuality,  hardship  on  defendant,  or  non-com- 
pliance with  the  statute  of  frauds, — the  court  will  nevertheless  de- 
cree performance  if  the  contract  has  been  so  far  executed  by  the 
parties  as  to  either  eliminate  the  technical  objection,  or  make  in- 
sistence upon  it  work  a  fraud  on  the  plaintiff  for  which  he  would 
have  no  redress  at  law.  Thus  if  A  agrees  to  exploit  a  patent  med- 
icine prepared  by  B  if  B  will  supply  him  with  it  at  a  greater  dis- 
count than  that  allowed  to  anyone  else,  after  A,  through  his  supe- 
rior facilities  has  established  a  market  for  B's  article,  the  court  will 
restrain  B  from  supplying  others  with  it  at  an  improper  discount, 
although  if  suit  were  brought  before  A  had  performed  his  engage- 
ment the  defence  of  lack  of  mutuality  might  have  been  open  to 
B.  Dictrichsenv.  Cabburn  (1846)  2  Phillips,  52.  Again,  if  A  and 
B  contract  orally  for  the  sale  of  land  and  A  pays  the  purchase  money 
and  is  permitted  to  enter  into  possession  and  make  permanent 
improvements,  equity  will  compel  B  to  convey  although  the  trans- 
action is  evidenced  by  no  writing.  So  where  A  pays  B  $1,000  and 
agrees  to  make  him  a  suit  of  clothes  in  return  for  B's  promise  to  do 
work  for  A  of  which  he  is  peculiarly  capable  and  not  to  work  for  a 
rival  concern,  if  B  leaves  and  threatens  to  take  service  with  A's 
rival  A  may  get  specific  performance  of  the  negative  covenant ;  and 
it  is  no  answer  for  B  to  say  that  the  court  could  not  compel  A  to 
furnish  him  the  suit  of  clothes,  for  there  has  been  sufficient  per- 
formance on  A's  part  to  recompense  for  the  restraint  and  hence  the 
reason  upon  which  the  defence  of  lack  of  mutuality  is  based,  fails. 
It  is  obvious  then  that  this  doctrine  does  not  give  equity  juris- 
diction where  the  nature  of  the  contract  would  ordinarily  forbid, 
but  may  be  resorted  to  only  where  the  remedy  at  law  is  inadequate 
and  then  only  for  the  purpose  of  removing  some  technical  objec- 
tion in  what  would  otherwise  be  a  proper  case  for  equitable  relief; 
nor  does  there  seem  to  be  any  other  recognized  doctrine  of  equity 
which  justifies  the  principal  case  in  disregarding  the  ordinary  rule 
that  specific  performance  will  not  be  granted  where  there  is  an  ad- 
equate remedy  at  law.  A  possible  departure  is  the  right  of  the 
vendor  of  real  estate  to  collect  the  contract  price  in  equity  upon 
tendering  a  conveyance,  but  in   most  cases  of  this  class  it  is  prob- 
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ably  true  that  legal  damages  would  be  inadequate  or  conjectural. 
Professor  Langdell  suggests  a  further  exception  in  the  case  of  uni- 
lateral contracts  containing  a  negative  covenant  of  which  it  is  said 
equity  will  take  jurisdiction  simply  because  the  covenant  is  nega- 
tive, i  Harvard  Law  Rev.  383.  But  it  does  not  appear  that  the 
courts  have  applied  that  principle  to  any  case  where  the  legal 
remedy  was  clearly  adequate.  The  principal  case  at  all  events  does 
not  fall  within  either  of  these  two  possible  exceptions  and  advances 
no  argument  sufficient  to  justify  its  attempt  to  establish  a  new  one. 


Citizenship  of  Corporation  Incorporated  in  Different  States. 
— Where  the  same  company  is  incorporated  in  several  States  it  fre- 
quently becomes  necessary  to  determine  the  relation  between  the 
legal  entities  thereby  createdin  order  to  determine  the  rights  of 
third  parties  to  sue  it  in  the  federal  courts.  If  a  railroad  incorpo- 
rated in  States  A  and  B,  commits  a  tort  in  State  A,  can  an  injured 
citizen  of  State  A  sue  the  road  in  the  federal  courts  of  either  State 
alleging  it  to  be  a  corporation  of  B  ?  It  is  well  settled  that  in 
such  a  case  separate  corporations  are  created  in  A  and  B  even 
though  the  railroad  is  "spoken  of  in  the  laws  of  the  two  States  as 
one  corporate  body."  Ohio  &  Mississippi  R.  R.  v.  Wheeler  (1861) 
1  Black  (U.  S.)  286.  Each  corporation  is  a  citizen  of  its  State  for 
the  purposes  of  federal  jurisdiction.  Memphis  and  Charleston  R.  R. 
v.  Alabama  (1882)  107  U.  S.  581.  But  the  question  remains  open 
as  to  how  far  each  of  these  entities  enter  into  the  acts  of  the  rail- 
road in  each  State.  A  recent  case  holds  that  as  to  all  acts  done 
within  State  A  corporation  A  alone  is  acting,  that  corporation  B  hav- 
ing no  part  in  them  cannot  be  sued  in  the  federal  courts  by  a 
citizen  of  A  for  a  tort  there  committed.  Goodwin  v.  N.  Y.,  N.  H. 
£f  H.  R.  R.  (C.  C.  Mass  1903)  124  Fed.  358.  This  holding  finds 
some  apparent  support  in  the  decision  in  Baldivin  v.  Chicago  &N. 
W.  R.  R.  (C.  C.  W.  D.  Mich.  1898)  86  Fed.  167,  and  in  dicta  in 
Ohio  R.  R.  v.  Wheeler,  supra.  On  a  similar  state  of  facts,  how- 
ever, the  opposite  result  was  reached  in  Stephens  v.  St.  Louis  &  S. 
F.  R.  R.  (C.  C.  Ark.  189 1)  47  Fed.  530.  Further  in  several  cases 
where  a  company  was  incorporated  in  both  A  and  B  the  federal 
courts  have  taken  jurisdiction  on  the  ground  of  diversity  of  citizen- 
ship where  B  corporation  was  suing  a  citizen  of  A  without  regard  to 
whether  the  acts  of  the  company  out  of  which  the  right  of  action 
arose  were  done  in  A  or  B.  St.  Louis  R.  R.  v.  I.  6f  St.  L.  R.  R. 
(C.  C.  Ind.  1879)  9  Biss.  144;  Louisville  Trust  Co.  v.  Louisville 
N.  A.&C.  R.  R.  (C.  C.  A.  Sixth  Circ.  1896)  75  Fed.  433;  Nashua 
&  Lowell R.  R.  v.  Boston  &  Lowell R.  R.  (1889)    136  U.  S.  356. 

The  rule  suggested  in  the  principal  case  seems  artificial.  There 
seems  to  be  nothing  in  the  way  that  the  business  of  the  consolid- 
ated company  is  actually  carried  on  to  warrant  saying  that  in  State 
A  corporation  B  is  taking  no  part  in  the  acts  of  the  company  and 
that  in  State  B  corporation  A  is  taking  no  part  though  the  acts  may 
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be  done  by  the  same  agents,  under  the  same  orders  and  as  part  of 
the  same  business  transaction.  If  the  agents  of  the  company  com- 
mitted a  tort  in  State  C  would  not  the  two  entities  be  held  jointly 
and  severally  liable  ?  What  is  the  difference  in  the  nature  of  the 
act  where  the  tort  is  committed  in  State  A  or  B  ?  The  company 
makes  its  contracts  and  operates  its  road  as  a  single  business.  It 
would  be  contrary  to  legal  principle  to  say  that  there  are  not  two 
distinct  legal  entities;  it  would  be  contrary  to  common  experience 
to  say  that  these  entities  do  not  perform  every  act  of  corporate  life 
jointly.  The  consolidated  company  incorporated  in  several  states 
would  seem  to  be  a  business  entity  not  unlike  a  partnership.  The 
same  result  should  follow  the  torts  of  the  company  as  those  of  a 
partnership  ;  not  because  the  company  is  in  fact  a  partnership  but 
because  in  contemplation  of  law  they  are  both  single  joint  under- 
takings, one  of  corporations  the  other  of  individuals.  In  the  case 
of  a  tort  in  State  B,  then,  the  entities  would  be  jointly  and  sev- 
erally liable  and  corporation  A  could  be  sued  in  the  federal  courts 
of  either  State  by  a  citizen  of  State  B.  By  parity  of  reasoning  con- 
tracts made  by  the  company  would  ordinarily  give  the  two  entities 
joint  rights  and  liabilities  and  this  was  suggested  in  St.  Louis  R.  R. 
v.  I.  &  St.  L.  R.  R.,  supra.  In  an  action  on  a  contract  by  a  citi- 
zen of  State  A  or  State  B  the  two  corporations  would,  then,  on 
strict  theory  have  to  be  joined  and  there  would  be  no  diversity  of 
citizenship  on  which  to  ground  federal  jurisdiction  ;  and  so  if  they 
joined  as  plaintiffs. 


Action  for  Anticipatory  Breach  of  Contracts — It  was  laid 
down  by  Lord  Campbell  that  one  party  to  a  contract,  accepting 
and  acting  on  the  unqualified  statement  of  the  other  party  that  he 
did  not  intend  to  perform,  might  bring  an  action  for  a  breach, 
though  the  time  for  performance  had  not  arrived.  Hochster  v.  De 
La  Tour  (1852)  2  E.  &  B.  678  ;  Avery  v.  Bowden  (1855)  5  E.  &  B. 
714.  In  England  this  doctrine  of  anticipatory  breach  has  not  been 
questioned  but  the  fact  that  the  courts  have  in  nearly  every  subse- 
quent case  invoked  some  technical  objection  to  avoid  its  applica- 
tion may  be  significant.  In  the  United  States  one  year  after  the 
enunciation  of  the  rule  in  England  the  answer  came  from  Taney, 
C.  J.  that  "it  cannot  be  maintained  either  upon  principle  or  au- 
thority of  the  adjudged  cases."  But  after  considerable  conflict  in 
the  Circuit  Courts  the  Supreme  Court  finally  adopted  the  English 
rule.  Roehm  v.  Horst  (1900)  178  U.  S.  1.  Twelve  States  also 
have  adopted  the  rule.  Three  repudiate  it.  Daniels  v.  Newton 
(1874)  114  Mass.  530.  Connecticut  in  a  recent  case  has  joined 
the  majority.  Wells  v.  Hartford  Manilla  Co.  (Conn.  1903)  55  Atl. 
599.     Elsewhere  the  question  is  still  open. 

In  precedent  the  doctrine,  at  the  time  it  was  announced,  found 
apparent  support  in  a  few  cases  but  was  squarely  against  the  weight 
of  authority.  Ford  v.  Tilley  (1827)  6  B.  &  C.  325;  Philpotts  v. 
Evans  (1839)  5  M.  &  W.  475  ;  Lovelock  v.  Franklyn  (1846)  8  Q.  B. 
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371.  In  principle  it  is  objectionable  as  varying  the  terms  of  the 
contract.  B  agrees  to  perform  in  December.  How  can  he  be 
brought  into  court  in  June  for  failure  to  do  what  he  had  not  agreed 
to  do  until  six  months  later  ?  Lord  Campbell  resorts  to  a  theory 
of  a  "contractual  status"  which  has  been  disturbed  by  the  defend- 
ant's repudiation.  This  is  in  effect  reading  into  the  contract  a 
term  that  if  either  party  repudiates  it,  such  repudiation  shall 
amount  to  a  breach.  Then  as  a  limitation  on  this  is  the  further 
anomaly  that  the  fact  of  the  promisor's  breach  is  made  to  depend 
on  conduct  of  the  promisee,  that  is,  on  whether  he  has  acted  on 
the  repudiation.  Nor  is  this  radical  departure  from  principle  called 
for  by  the  exigencies  of  the  situation.  Lord  Campbell's  dilemma 
was  this.  If,  after  the  renunciation,  the  plaintiff  did  not  remain  in 
readiness  to  perform,  he  would  break  the  contract  himself  and  lose 
his  right  of  action  against  the  defendant.  If  he  did  remain  in 
readiness  the  damages  would  be  increased  to  the  needless  hardship 
of  the  defendant.  The  immediate  right  of  action  would  do  away 
with  both  hardships.  But  the  same  result  could  be  reached  by 
much  more  conservative  means.  At  the  time  of  Hochster  v.  De  La 
Tour,  supra,  Baron  Parke  had  already  decided  that  repudiation  as 
well  as  failure  of  performance  by  one  party  would  excuse  the  other 
from  remaining  in  readiness  to  perform.  Ripley  v.  McClure  (1849) 
4  Ex.  345.  If  then,  when  the  time  for  performance  came,  the 
repudiator  still  failed  to  perform,  the  other  party  could  recover.  If 
he  were  ready  to  perform  and  the  other  party  had  not  altered  his 
position  in  reliance  on  this  repudiation,  there  would  be  no  hardship 
in  letting  him  do  so.  If,  however,  the  other  party  had  altered  his 
position  in  such  reliance  it  would  seem  that  the  court  would  be 
amply  justified  in  refusing  to  let  the  repudiator  play  fast  and  loose 
with  his  contract  by  setting  up  as  a  defence  to  an  action  for  the 
breach  his  then  willingness  to  perform.  On  the  other  hand,  there 
is  a  grave  practical  objection  to  the  application  of  the  doctrine  of 
anticipatory  breach.  Damages  assessed  before  the  time  for  per- 
formance are  necessarily  conjectural.  In  some  classes  of  contracts 
they  are  apt  to  be  wide  of  the  mark.  Further,  often  in  the  event  of 
a  certain  contingency  all  liability  under  a  contract  may  be  dis- 
charged. In  such  a  case,  a  defendant  might  often  be  mulcted  in 
damages  where,  if  he  had  not  evinced  his  mental  attitude,  he  might 
have  escaped  liability. 


Power  of  the  Legislature  to  Regulate  Criminal  Contempts 
of  Court. — In  their  origin  criminal  contempts  of  court  seem  to 
have  been  but  one  of  a  class  of  crimes  known  as  "contempts  "  and 
to  have  been  punished  by  the  same  procedure  as  other  crimes. 
Indeed  they  have  never  ceased  to  be  indictable  at  common  law. 
There  early  grew  up,  however,  a  coordinate  procedure  by  which  the 
court  itself  prosecuted  and  punished  first,  contempts  committed 
immediately  in  its  view   and  later,   constructive  contempts.     But 
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this  anomaly  in  procedure  did  not  affect  their  character  as  crimes. 
For  example,  it  is  generally  accepted  that  they  are  within  the 
scope  of  the  pardoning  power.  3  Columbia  Law  Review,  45,  348. 
Is  a  statute  limiting  such  criminal  contempts  and  regulating  the 
procedure  by  which  they  may  be  punished  constitutional  as  applied 
to  courts  created  by  the  constitution  ?  The  answer  has  varied  with 
the  emphasis  that  the  courts  have  laid  on  different  aspects  of  the  doc- 
trine of  the  separation  of  powers.  It  is  a  principle  of  this  doctrine 
that  legislative  powers  should  not  be  assumed  by  the  courts  nor  judi- 
cial powers  by  the  legislature.  The  power  to  make  laws  as  to  crimes 
is  distinctly  legislative.  The  crime  of  contempt  of  court  would 
seem  to  fall  within  it  just  as  other  crimes  do  unless  there  is  a  pro- 
vision of  the  constitution  to  the  contrary.  Under  this  principle, 
while  the  courts  have  the  right  to  define  the  crime  of  contempt,  yet 
their  definition  and  procedure  must  conform  to  a  statute  if  one  be 
passed.  This  view  finds  some  recognition  in  the  cases,  ex  parte 
Edivards  (1867)  11  Fla.  174;  in  re  Munsell  (1886)  101  N.  Y.  245. 

Relying  on  another  aspect  of  the  same  general  doctrine  some 
courts  have  taken  a  directly  contrary  view.  It  is  also  a  principle 
of  this  doctrine  that  one  department  of  the  government  cannot 
exercise  its  power,  in  the  absence  of  express  constitutional  authori- 
zation, in  such  a  way  as  to  threaten  the  independence  and  effective 
existence  of  another  department.  Applying  this  principle,  it  is 
said  that  a  constitution,  in  creating  a  court,  confers  on  it  as  neces- 
sary to  its  existence  the  broad  powers  over  contempts  exercised  at 
common  law,  and  takes  away  from  the  legislature  all  power  to 
alter  the  definition  of  the  crime,  to  regulate  the  procedure  that  the 
court  may  use  in  punishing  it,  or  to  limit  the  discretion  of  the 
latter  in  the  imposition  of  the  penalty.  An  analogy  is  drawn 
between  this  implied  limitation  on  the  law-making  department 
and  that  on  the  judicial  department,  by  which  the  latter  is  restricted 
from  interfering  with  the  judicial  action  of  the  legislature  in  pun- 
ishing contempts  against  itself.  Adopting  this  view,  a  Missouri 
court  recently  held  a  limiting  statute  unconstitutional  and  punished 
a  form  of  constructive  criminal  contempt  not  provided  for  thereby. 
State  v.  Shepherd  (Mo.  1903)  j6  S.  W.  79.  This  is  the  rule  in 
several  jurisdictions.  State  v.  Morril  (1855)  16  Ark.  384.  The 
U.  S.  statute  limiting  contempts  has  been  upheld  as  to  the  circuit 
courts  but  the  question  of  the  constitutionality  of  its  application  to 
the  Supreme  Court  was  expressly  reserved.  Ex  parte  Robinson 
(1873)  86  U.  S.  505. 

There  is  a  third  view.  Giving  effect  to  the  first  aspect  of  the 
doctrine  of  the  separation  of  powers  criminal  contempts  are  held  to 
be  crimes  and  subject  like  other  crimes  to  the  law-making  power  of 
the  legislature.  But,  giving  effect  to  the  second  aspect  of  the  doc- 
trine, if  this  power  is  exercised  in  such  a  way  as  to  threaten  the 
effective  existence  of  a  coordinate  branch  of  the  government  by 
emasculating  its  protective  remedy  of  contempt  process,  such  exer- 
cise would  be  unconstitutional.  Under  this  view  the  legislature 
can  safeguard  the  individual   from  arbitrary  action  by  the  courts 
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by  limiting  the  penalty,  regulating  the  procedure  and  denning  the 
crime.  At  the  same  time  the  courts  are  protected  against  assault. 
This  seems  to  be  the  sounder  law  and  more  in  accord  with  the 
spirit  of  our  institutions.  It  has  been  laid  down  by  a  number  of 
courts  with  varying  degrees  of  distinctness  and  is  reconcilable  with 
the  actual  decisions  in  most  of  the  cases.  Baichelder  v.  Moore 
(1871)  42  Cal.  412;  Dunham  v.  State  (1858)  6  la.  245. 


Recovery  In  Quasi-Contract  against  Municipal  Corpora- 
tions.— It  is  a  fundamental  proposition  of  the  law  of  municipal 
corporations  that  contracts  can  be  made  by  them  only  within  the 
limits  prescribed  by  the  legislature.  When  these  limits  are  trans- 
gressed the  attempted  contract  is  a  nullity.  If,  however,  under  a 
void  agreement  benefits  have  been  conferred  upon  the  corporation 
at  its  request  should  the  ordinary  rules  of  quasi-contract  be  applied 
and  recovery  be  allowed  as  if  the  municipality  were  a  private  cor- 
poration or  does  public  policy  demand  that  recovery  should  be 
denied  in  any  form  of  action?  The  recent  case  of  Union  Nat. 
Bank  of  Muncie  v.  Franklin  School  Tp.  (Ind.  1903)  68  N.  E.  328, 
suggests  the  advisability  of  ascertaining  just  when  reparation  should 
be  made  and  when  not.  The  cases  fall  into  more  or  less  well 
defined  classes,  but  unfortunately  there  is  a  lack  of  harmony  in 
every  class.  Still  a  close  inspection  shows  a  general  working  prin- 
ciple underlying  the  whole  subject.  It  is  this  :  Municipal  corpora- 
tions stand  in  particular  need  of  protection  against  their  officers. 
In  order  to  afford  this  protection  the  legislature  has  usually  defined 
minutely  the  powers  of  these  officers  and  the  manner  in  which  the 
same  shall  be  exercised.  When  any  act  of  the  corporation,  through 
its  officers,  will,  directly  or  indirectly,  vary  in  kind  or  degree  the 
burden  thus  authorized  to  be  placed  upon  the  members  of  the  cor- 
poration, public  policy  demands  that  recovery  in  any  form  shall  be 
denied.  If,  however,  reparation  will  not  in  any  manner  affect  the 
burden  upon  the  tax-payers  the  ordinary  principles  of  quasi- 
contract  will  be  applied. 

The  following  classes  embrace  most  of  the  cases  that  have 
arisen  :  First  class — where  the  corporation  has  no  power  at  all  to 
make  the  attempted  contract.  This  class  should  be  subdivided 
as  follows  :  (1)  if  reimbursement  for  the  services  or  property 
received  by  the  corporation  would,  in  any  manner,  increase  or  vary 
the  prescribed  burden  upon  the  taxpayers,  there  should  be  no 
recovery  either  in  contract  or  quasi-contract.  Agawam  Nat.  Bank 
v.  South  Hadley  (1880)  128  Mass.  503;  Litchfield  v.  Ballou  (1884) 
114  U.  S.  190;  contra,  Argenti  v.  San  Francisco  (i860)  16  Cal. 
256.  (2)  But  if  recovery  by  the  plaintiff  means  in  effect  mere 
restitution  of  what  the  corporation  has  unlawfully  received,  recovery 
is  allowed  in  quasi-contract.  Dill  v.  Wareham  (1844)  7  Mete,  438  ; 
Leonard  v.  City  of  Canton  (1858)  35  Miss.  189.  In  such  a  case 
equity  will  not  relieve  the  municipal  corporation  from  such  a  con- 
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tract  unless  it  restores  the  property.  Turner  v.  Cruzen  (1884)  70 
la.  202.  The  denial  of  recovery  for  money  paid  for  unauthorized 
bonds  is  an  exception  to  this  rule  and  rightly,  for  repayment  of  the 
money  loaned,  with  interest,  would  exactly  accomplish  the  pro- 
hibited purpose.  Thomas  v.  City  0/ Richmond  (1870)  12  Wall.  349. 
Litchfield  v.  Ballon,  supra. 

Second  class — where  the  corporation  is  authorized  to  contract 
for  a  particular  purpose,  but  only  in  a  certain  manner.  This  class 
is  capable  of  several  subdivisions.  (1)  If  the  formalities  required, 
relate  to  the  formation  of  the  contract,  the  case  is  treated  as  if  it 
fell  within  the  first  class,  and  the  same  tests  should  be  applied. 
McDonald  v.  Mayor  (1876)  68  N.  Y.  23;  Zattmanv.  San  Francisco 
(1862)  20  Cal.  96.  The  reason  given  is  that  recovery  in  any  man- 
ner would  completely  nullify  the  statutes  which  prescribe  the 
formalities  as  safeguards  for  the  municipality.  But  see,  contra, 
Gas-Light  Co.  v.  Memphis  (1894)  93  Tenn.  612;  Lincoln  Land  Co. 
v.  Grant  (1898)  57  Nebr.  70.  (2)  If  the  prescribed  mode  of  pay- 
ment is  the  only  formality  disregarded  in  the  contract,  recovery  in 
quasi-contract  is  allowed.  Hitchcock  v.  Galveston  (1877)  96  U.  S. 
341;  Chapman  v.  County  of  Douglas  (1882)  107  U.  S.  348.  The 
reason  for  the  distinction  is  that  payment  in  the  legal  way  will 
place  no  more  burden  on  the  municipality  than  was  authorized. 
(3)  If  the  required  formalities  have  not  been  complied  with  but  the 
proper  officers  certify  that  they  have,  the  plaintiff  should  recover  if 
he  were  honestlv  misled.  Louisiana  v.  Wood  (1880)  102  U.  S.  294; 
Pimenlal  v.  San  Francisco  (1863)  21  Cal.  352;  Moore  v.  Mayor 
(1878)  73  N.  Y.  238.  (4)  If  some  insignificant  ministerial  act  has 
been  omitted,  recovery  is  not  therefore  denied.  Carey  v.  East 
Saginaw  (1889)  79  Mich.  73.  There  is  another  class  of  cases 
where  the  power  to  make  the  contract  is  given  and  no  formalities 
are  prescribed.  If  no  express  contract  is  made  but  benefits  are 
conferred  at  request  recovery  may  be  had  but  it  is  properly  on  a 
contract  implied  in  fact  and  not  in  quasi-contract.  Port  Jervis 
Water  Co.  v.  Port  Jervis  (1893)  71  Hun  66;  Nashville  v.  Toney 
(1882)  10  Lea  643;  Kramrath  v.  Albany  (1891)  127  N.  Y.  575. 
Contra,  French  v.  Auburn  (1872)  62  Me. 452. 


RECENT  DECISIONS. 

Admiralty  —  Demurrage  —  Construction  of  Charter  Party.  The 
claimants  chartered  the  steamer  "  Roath  "  to  carry  coal  to  Boston,  the 
charterers  not  to  be  liable  for  delay  in  discharging  due  to  causes  or  acci- 
dents beyond  their  control.  The  vessel  was  delayed  by  the  congested 
condition  of  the  docks.  Held,  the  claimants  were  liable.  New  Ruperra 
S.  S.  Co.  v.  2000  Tons  of  Coal  (D.  C,  D.  Mass.  1903)  124  Fed.  937. 

The  case  is  decided  on  the  authority  of  Davis  v.  Wallace  (186S)  3 
Cliff.  123,  where  demurrage  was  to  be  due  if  delay  happened  by  the 
default  of  the  charterers.  Default  is  there  interpreted  as  failure  on  the 
part  of  the  charterers  to  perform  their  contract.  There  would  seem  to  be 
a  valid  distinction  between  delay  caused  by  the  charterers'  default  and 
delay  caused  by  occurrences  beyond  the  charterers'  control.  The  prin- 
cipal case  is  however  supported  by  Williams  v.  Theobald  (1883)  15  Fed. 
465  and,  indirectly,  by  1600  Tons  of  Nitrate  of  Soda  v.  Mc Leod  ( 1 894)  61 
Fed.  849  and  Sorensen  v.  Keyser  (1892)  52  Fed.  163,  the  latter  case  hold- 
ing that  exceptions  to  the  charterers'  liability  are  to  be  very  strictly  con- 
strued. 

Bankruptcy — Effect  of  Discharge  on  Judgment  for  Slander.  A 
judgment  was  recovered  against  the  appellant  in  an  action  for  slander, 
prior  to  his  discharge  in  bankruptcy.  The  Bankruptcy  Act  excepts  from 
a  discharge  in  bankruptcy  "judgments  in  actions  for  .  .  .  willful  and 
malicious  injuries  to  the  person  or  property  of  another."  30  U.  S.  Stat, 
at  Large,  550.  Held,  the  judgment  in  slander  was  for  an  injury  to  the 
person  and  being  within  the  exception  quoted  was  not  discharged.  San- 
derson v.  Hunt  (Ky.  1903)  76  S.  W.  179. 

This  construction  of  the  statute  appears  reasonable  and  is  upheld  by 
analogous  cases.  The  policy  of  the  Bankruptcy  Act  is  to  relieve  the 
honest,  insolvent  debtor  from  contract  liabilities  and  not  to  free  him  from 
the  consequences  of  his  wrongdoing.  In  construing  the  clause  in  ques- 
tion judgments  in  actions  for  libel,  McDonald  v.  Brown  (1902)  23  R.  I. 
546,  criminal  conversation,  Colwell  v.  Tinker  (1902)  169  N.  Y.  531  and 
seduction,  in  re  Free  he  (1901)  109  Fed.  620,  have  been  held  to  be  for 
malicious  and -willful  injuries  to  the  person  of  the  plaintiff  and  within 
the  meaning  of  the  exception.  In  the  last  cited  case  the  court  says  that 
the  injury  is  analogous  to  a  case  of  slander  or  libel.  By  the  amendment 
of  1903,  32  U.  S.  Stat,  at  Large  798,  judgments  in  actions  for  seduction 
and  criminal  conversation  were  specifically  added  to  the  original  list  of 
debts  not  discharged.  This  specific  designation  may  possibly  raise  a 
question  in  construing  the  amended  section  as  to  whether  judgments  for 
slander  and  libel  are  not  by  implication  excluded  from  its  operation. 

Carriers — Duty  to  Protect  Passengers.  The  plaintiff,  a  passenger, 
while  alighting  from  defendant's  train,  was  shot  by  C,  who  was  engaged 
in  a  shooting  affray  with  defendant's  servant,  L.  The  conductor  and 
baggage-master  were  standing  on  the  car-platform,  watching  the  affray, 
as  plaintiff  alighted.  Held,  their  failure  to  warn  plaintiff  of  his  danger 
was  negligence  for  which  defendant  was  liable.  Penny  v.  Atlantic  Coast 
Line  R.  R.  Co.  (N.  C.  1903)  45  S.  E.  563. 

The  carrier's  duty  to  protect  the  passenger  is  a  part  of  the  contract  to 
carry  safely,  and  continues  until  the  relation  of  carrier  and  passenger  is 
terminated.  The  duty  to  protect  was  therefore  properly  extended  to 
cover  the  passenger's  safe  exit  from  the  train.  Although  in  some  of  the 
cases  it  is  said  that  the  carrier,  in  protecting  the  passenger,  must  use  the 
"utmost  vigilance  and  care,"  or  a  "high  degree  of  care,"  the  rule 
generally  adopted  is  that  whenever  the  carrier  knows  or  has  opportunity 
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to  know  of  a  threatened  injury  to  the  passenger,  or  might  reasonably  have 
anticipated  the  happening  of  an  injury,  and  fails  to  use  proper  means  to 
prevent  it,  the  carrier  is  liable.  Connell  v.  Chesapeake  R.  R.  Co.  (1896) 
93  Va.  44;  Murphy  v.  Western  R.  R.  (1885)  23  Fed.  637;  Pittsburg  R. 
R.  Co.  v.  Hinds  (1866)  53  Pa.  St.  512.  The  principal  case  is  clearly 
within  this  rule. 

Constitutional  Law — Criminal  Contempt  of  Court — Power  of  Legis- 
lature to  Define.  Defendant  attacked  the  honesty  of  the  Supreme 
Court  in  a  newspaper  article.  This  was  not  among  the  exclusive  list  of 
criminal  contempts  laid  down  by  the,  legislature.  Held,  the  legisla- 
ture has  no  authority  to  define  criminal  contempts  as  that  is  an  invasion 
of  the  judicial  prerogative  guaranteed  by  the  Constitution.  State  ex 
inf.  Crow  v.  Shepherd  {Mo.  1903)  76  S.  W.  79.     See  Notes,  p.  65. 

Constitutional  Law— Eminent  Domain — Measure  of  Damages.  In  con- 
demnation proceedings  instituted  by  a  railroad  company  to  acquire  a 
portion  of  the  defendant's  land,  held,  he  was  entitled  not  only  to  the 
market  value  of  the  part  taken  and  to  any  damages  to  the  residue  result- 
ing from  the  severance,  but  also  to  damages  resulting  from  the  use  to 
which  the  property  was  to  be  put  by  the  company.  So.  Buffalo  Ry.  Co. 
v.  Kir  hover  (1903),  176  N.  Y.  301. 

A  conflict  in  the  holdings  in  the  New  York  Supreme  Court  is  settled 
by  the  decision,  and  a  broad  construction  is  put  on  the  constitutional 
inhibition  against  taking  private  property.  The  precise  question  is  new 
in  the  Court  of  Appeals.  This  rule  of  damages  had  been  laid  down  in 
dicta  in  Newman  v.  Met.  El.  Ry.  (1890)  118  N.  Y.  618,  and  Bohmv. 
Met.  El.  Ry.  (1892)  129  N.  Y.  576,  and  the  court  seems  to  be  influenced 
by  those  cases,  though  it  recognizes  the  present  case  as  an  extension. 
The  decision  seems  to  be  in  line  with  the  definition  of  "  property  "  con- 
tended for  by  Mr.  Sedgwick  in  his  work  on  Damages,  8th  Ed.  §  11 17,  dis- 
cussed in  3  Columbia  Law  Review  112.  In  allowing  for  the  use  to  be 
made  of  the  land  because  damage  will  be  done  to  the  residue  and  its 
appurtenances  the  court  would  seem  to  have  in  mind  some  such  broad 
conception  of  what  is  property.  If  this  is  the  position  taken,  it  would 
seem  to  be  inconsistent  with  Bennerv.  Atlantic  Dredging  Co.  (1892) 
134  N.  Y.  156. 

Contracts  —Assignment  of  Obligations — Inference  of  Intention  from 
Circumstances,  The  receivers  of  a  railroad  contracted  with  a  construc- 
tion company  for  whose  faithful  performance  the  defendants  gave  a 
guaranty  bond.  The  railroad  was  sold  to  the  plaintiffs  to  whom  the  con- 
tract and  bond  were  assigned.  Subsequently  the  contractor  abandoned 
the  work.  Held,  the  principal  contract  was  assignable,  though  appar- 
ently the  promisee's  credit  was  involved,  and  the  rights  under  the  bond 
passed  incidentally.  American  B.  &^  T.  Co.  v.  B.  &°  O.  S.  W.  R.  Co. 
(C.  C.  A.,  6th  C,  1903)  124  Fed.  866. 

The  court  lays  down  the  rule  that  contract  obligations  are  non-assign- 
able only  when  there  is  evidence  that  the  parties  so  intend.  The  better 
view  is  that  in  genera]  contract  liabilities  may  not  be  assigned.  Ark. 
Smelting  Co.  v.  Belden  (1888)  127  U.  S.  379;  Pollock  on  Contracts,  4th 
Ed.,  424,  425.  There  is  an  exception,  however,  where  there  clearly 
appears  a  contrary  intention, either  expressed  in  the  contract,  M.  M.  &°  L. 
R.  Co.  v.  Bacon  (1876),  33  Mich.  466,  or  readily  inferable  from  the  nature 
of  the  contract  or  the  circumstances  of  the  case.  Devlin  v.  Mayor 
(1875)  63  N.  Y.  8  ;  Galey  v.  Mellon  (1896)  172  Pa.  St.  443.  As  the  court 
tound  that  in  fact  such  an  intention  might  be  inferred  in  the  principal 
case,  there  was  no  need  of  invoking  the  anomalous  principle  announced 
in  the  opinion.     See  Tolhurst  v.  Cement  M'f'rs  [1903]  A.  C.  414. 

Contracts — Anticipatory  Breach.  The  plaintiff  brought  an  action 
for  breach  of  a  contract  upon  the  renunciation  of  it  by  the  defendant 
before  the  time  for  performance  had  arrived.     Held,  a  mere  renunciation 
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does  not  create  a  breach;  there  must  be  an  adoption  of  the  renunciation 
by  the  other  party  which  in  effect  evidences  his  intention  to  treat  the 
contract  as  at  an  end.  Wells  v.  Hartford  Manilla  Co.  (Conn.  1903)  55 
Atl.  599.     See  Notes,  p.  64. 

Contracts — Liquidated  Damages  Determined  by  Intent  of  Parties. 
The  defendants  received,  at  their  own  risk,  chattels  belonging  to  the 
plaintiff,  at  an  alleged  agreed  valuation.  On  suit  for  breach  of  the  con- 
tract to  return,  evidence  of  the  defendant  tending  to  show  a  different 
value  was  rejected.  Held  the  question  as  between  liquidated  damages 
and  penalty  is  one  of  intent,  and  evidence  of  the  unreasonableness  of  the 
stipulated  sum  was  material  as  determining  the  intent  of  the  parties. 
Hicks  v.  Monarch  Cycle  Mfg.  Co.  (1903)  176  N.  Y.  tii. 

Assuming  the  intention  of  the  parties  as  the  criterion,  such  evidence 
would  indicate  what  their  intention  was,  and  such  intent  having 
been  established  judgment  must  be  given  for  the  stipulated  amount. 
Accordingly  where  the  intention  is  unmistakably  expressed,  evidence  of 
actual  damage  is  immaterial.  Sun  Print.  &>  Pub.  Ass'n.  v.  Moore 
(1902)  1 -S3  U.  S.  642.  But  in  most  jurisdictions  the  courts  decline  to 
recognize  the  intention  of  the  parties  as  controlling;  "  rules  of  language 
are  ignored  and  the  expressed  intent  of  the  parties  is  made  to  give  way 
to  the  equity  of  the  particular  case."  Seaman  v.  Biemann  (1900)  108 
Wis.  365;  Scofield  v.  Tompkins  (1880)  95  111.  190;  Condon  v.  Kemper 
(1891)  47  Kan.  126;  3  Columbia  Law  Review,  588. 

Corporations — Compliance  with  Tax  Law  as  a  Condition  Precedent 
to  Right  of  Foreign  Corporation  to  Sue.  In  a  suit  by  a  foreign 
corporation  the  defence  was  that  the  plaintiff  had  not  complied  with  the 
law  requiring  the  payment  of  a  license  fee  within  a  specified  time  after 
beginning  business  as  a  condition  precedent  to  the  right  of  such  corpora- 
tion, authorized  to  do  business,  to  sue  in  the  State  courts.  Plaintiff  had 
been  transacting  business  in  the  State  for  several  years  without  author- 
ity. Prior  to  bringing  suit,  but,  as  alleged,  after  the  time  limited  for 
paying  the  license  fee,  it  complied  with  the  general  corporation  law, 
paid  the  fee  and  received  a  certificate  and  a  receipt.  Held,  the  action 
could  be  maintained.  Dunbarton  Flax  Spinning  Co.  v.  G.  <S-»  /.  R. 
Co.  (N.  Y.  1903)  87  App.  Div.  21. 

Although  the  provisions  of  the  license  tax  law  shutting  the  courts  of 
the  State  to  foreign  corporations  for  non-compliance  is  evidently  directed 
at  the  transaction  of  any  corporation  business  within  the  State,  the 
stating  part  of  the  enactment  refers  only  to  corporations  authorized  to 
do  business  under  the  general  corporation  law,  Laws  1896,  c.  908,  p.  858, 
am'd.  Laws  1901,  c.  558,  p.  1364,  and  the  court  is  clearly  correct  in  the 
construction  that  the  penalty  should  be  enforced  only  against  a  corpora- 
tion transacting  an  authorized  business.  That  the  plaintiff  was  doing 
business  without  right  was  purely  a  matter  between  it  and  the  people 
of  the  State,  remediable  under  section  1948,  subd.  4,  Code  of  Civ.  Proc. 

Corporations — Consolidation — Jurisdiction  of  Federal  Courts.  In 
an  action  of  tort  for  injuries  sustained  in  Massachusetts,  brought  by  a 
citizen  of  that  State  in  the  United  States  Circuit  Court  there  against  the 
defendant  as  a  company  incorporated  in  Connecticut,  the  defendant 
pleaded  to  the  jurisdiction  on  the  ground  that  it  was  also  a  Massachu- 
setts corporation.  Held,  the  railroad  was  "  one  corporation  with  several 
aspects  treated  in  each  corporating  State  as  a  citizen  of  that  State 
alone,"  and  would  therefore  be  regarded  as  a  Massachusetts  corporation 
in  Massachusetts,  and  the  plea  would  be  sustained.  Goodwin  v.  N.  Y., 
N.  H.  &■*  H.  R.  R.  Co.  (C.  C,  D.  Mass.  1903)  124  Fed.  308.  See  Notes, 
p.  63. 

Corporattons — Right  to  Enjoin  Injury  to  Members.  The  plaintiff,  a 
corporation  composed  of  employers,  sought  to  enjoin  striking  employes 
of  its  members  from  interfering  with  its  own  property  or  that  of  its 
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members  and  from  intimidating  their  workmen.  No  injury  to  tangible 
corporate  property  was  shown.  Held,  the  injunction  must  be  granted. 
Horseshoers'  Association  v.  Quinlivan  (N.  Y.  1903)83  App.  Div.  459. 
See  Notes,  p.  59. 

Criminal  Law — Duty  of  Soldier — Homicide.  In  order  to  suppress 
rioting  the  Governor  of  Pennsylvania  ordered  out  the  militia.  Defend- 
ant, a  private,  was  placed  on  guard  at  a  house  which  there  was  reason  to 
believe  would  be  dynamited,  with  orders  "to  shoot  and  shoot  to  kill" 
anyone  who  refused  to  halt  after  being  fairly  challenged.  Held,  a  state 
of  qualified  martial  law  was  created  by  the  order  of  the  Governor,  and  a 
subordinate  who  committed  a  homicide  in  obeying  the  lawful  command 
of  his  superior  was  excused,  where  the  act  was  done  in  good  faith  and 
without  malice.     Commonwealth  v.  Shot-tall  (Pa.  1903)  55  Atl.  952. 

Although  it  has  been  held  that  "  martial  rule  can  never  exist  where 
the  courts  are  open,  and  in  the  proper  and  unobstructed  exercise  of  their 
jurisdiction,"  ex  parte  Milligan  (1866)  4  Wall.  2,  a  contrary  view  has 
been  entertained  as  to  the  correctness  of  this  test.  In  re  D.  F.  Marais. 
L.  R.  (1902)  A.  C.  109;  15  Har.  Law  Review  850.  The  difference  in 
opinion  is  partly  due,  doubtless,  to  the  fact  that  the  term  "  martial  law  " 
is  used  in  several  senses.  Less  settled,  perhaps,  than  is  the  meaning  of 
this  term,  is  the  question  how  far  a  subordinate  will  be  protected  when 
acting  under  orders  from  his  superior.  His  position  seems  similar  to  that 
of  an  officer  executing  a  civil  process.  The  better  view  seems  to  be  that 
he  will  be  protected  where  the  order  came  from  one  whom  he  was  bound 
to  obey  and  was  such  that  he  might  reasonably  believe  his  superior  had 
a  right  to  issue.  Pollock  on  Torts,  p.  80;  1  Stephen,  History  of  the  Crim. 
Law  of  England,  205-206.     See  also  17  Law  Quarterly  Review  87. 

Equity — Injunction — Trespass.  In  a  suit  in  equity  to  restrain  trespass 
on  real  estate,  held,  equity  would  not  issue  an  injunction  where  the 
defendants  were  in  possession  under  color  of  title  and  no  irreparable 
damage  was  threatened.     Munyos  v.  Fillmore  (Ind.  Ter.  1903)  76  S.  W. 
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The  case  is  in  line  with  authority  and  clearly  sound.  Eskridge  v. 
Eskridge  (1875)  51  Miss.  522;  C.  &*>  0.  Canal  Co.  v.  Young  (1853)  3  Md. 
480.  Where  the  damage  threatened  is  irreparable,  however,  equity  will 
not  allow  a  mere  denial  of  title  to  deprive  the  plaintiff  of  all  equitable 
aid,  but  will  examine  the  plaintiff's  claim,  and  if  plausible  will  grant  an 
injunction  pending  legal  proceedings,  even  though  the  defendant  is  in 
possession.  Ehrardt  v.  Boaro  (1884)  113  U.  S.  537;  Lowndes  v.  Bettle 
(1864)  33  L.  J.  Ch.  451;  U.  S.  v.  Parrot  (1858)  27  Fed.  Cas.  416.  But 
where  no  irreparable  damage  is  threatened,  it  seems  to  be  a  usurpation 
of  legal  functions  for  equity  to  determine  a  title,  involving  a  disputed 
dedication,  and  thereupon  grant  an  injunction,  as  in  Ga.  Ry.  <&-»  Bank- 
ing Co.  v.  City  of  Atlanta  (Ga.  1903)45  S.  E.  256.  Where,  however,  the 
legal  and  equitable  jurisdictions  have  been  combined,  the  whole  matter 
may  be  determined  in  a  single  action.  Hinckel  v.  Stevens  (N.  Y.  1897) 
17  App.  Div.  279. 

Equity — Jurisdiction  to  Restrain  Criminal  Proceedings.  Asserting 
that  the  plaintiff  had  dedicated  certain  land  to  the  public,  the  city  author- 
ities threatened  to  tear  down  any  fence  erected  thereon  and,  under  an 
ordinance,  to  prosecute  the  plaintiff  or  any  of  its  agents  who  obstructed 
the  streets.  The  plaintiff  asked  for  an  injunction  restraining  the  threat- 
ened trespasses  and  the  criminal  prosecution.  Held,  the  injunction 
should  be  granted.  Georgia  R.  &*  B.  Co.  v.  City  of  Atlanta  (Ga., 
1903)45  S.  E.,  256. 

Equity  may  properly  enjoin  a  criminal  prosecution  where  irreparable 
injury  to  property  is  threatened  unless  a  question  of  fact  involving  the 
guilt  or  innocence  of  a  party  is  presented.  2  Columbia  Law  Review 
550.  In  the  principal  case  there  was  no  controversy  as  to  the  facts  but 
it  is  difficult  to  see  how  the  court  could  enjoin  the  criminal  suit  on  the 
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ground  of  irreparable  injury  to  property,  since  such  prosecution,  to  which 
the  plaintiff  would  have  had  an  adequate  defence,  could  neither  directly 
nor  indirectly  affect  the  property.  As  to  the  propriety  of  enjoining  the 
threatened  trespass  see  the  discussion  of  the  preceding  case. 

Equity — Restrictive  Covenant — Waiver  by  Acquiescence.  Plaintiff 
laid  out  a  tract  of  land  as  a  seaside  resort  of  a  religious  character.  Each 
deed  of  a  lot  contained  a  covenant  against  desecration  of  the  Sabbath  by 
carrying  on  any  trade  or  business.  Defendant,  a  druggist,  sold  soda  and 
medicines  on  Sunday.  The  evidence  showed  that  bath-houses  had  been 
open  on  Sunday  for  a  number  of  years,  meat  and  ice-cream  were  deliv- 
ered, cigar  and  fruit  stores  did  business  and  hacks  and  cars  ran  without 
objection.  Held,  the  plaintiff,  by  acquiescence,  had  waived  its  right  to 
equitable  assistance.  Ocean  City  Ass'n  v.  Chalfant  (N.  J.  1903)  55  Atl. 
801. 

Restrictive  covenants  as  to  the  use  of  real  property  are  jealously 
guarded  in  Chancery  so  long  as  there  is  a  benefit  to  the  plaintiff,  and 
acquiescence  in  violations  similar  to  that  complained  of  in  the  principal 
case,  but  not  injurious  to  the  plaintiff,  will  not  constitute  a  waiver. 
Pay  son  v.  Burnham  (1886)  141  Mass.  547.  But  if  the  object  of  the  cove- 
nant cannot  be  attained,  by  reason  of  permanent  alterations  or  change 
in  the  character  of  the  neighborhood,  equitable  relief  will  be  refused. 
Roth  v.  Jung  (N.  Y.  1903)  79  App.  Div.  1.  Specific  countenance  of  the 
breach  or  participation  in  the  act,  as  being  a  customer,  will  defeat  the 
right  of  the  covenantee,  Sayers  v.  Colly  er,  (1884)  L.  R.  28  Ch.  Div. 
103,  and  acquiescence  in  repeated  violations  over  a  long  period  of  time 
is  a  good  defence  by  a  person  acting  upon  the  assumption  that  the  re- 
strictions are  no  longer  to  be  observed.  Moore  v.  Murphy  (1895)  89 
Hun  175.  Each  case  must  stand  alone,  the  question  being  largely  one  of 
fact  and  degree. 

Equity — Specific  Performance  of  Contract  Partly  Executed.  The 
complainant  was  vendee  of  a  stock  of  general  merchandise  for  which  he 
had  paid  the  defendant  a  lump  sum  of  $20,000.  Defendant  after  deliv- 
ering about  two-thirds  of  the  goods  concealed  the  remainder  so  that  they 
could  not  be  replevied.  Held,  equity  had  jurisdiction  to  compel  com- 
pletion of  the  contract  since  it  had  been  performed  in  part  regardless  of 
any  question  of  adequacy  of  legal  damages.  Raymond  Syndicate  v. 
Brown  (1903)  124  Fed.  80.     See  Notes,  p.  61. 

Evidence — Measure  of  Damages  for  Breach  of  Covenant  of  Seisin. 
The  defendant  conveyed  land  to  the  plaintiff  with  a  covenant  of  seisin. 
He  had  previously  conveyed  the  coal  and  minerals  under  the  surface  to  a 
third  person.  In  an  action  on  the  covenant  defendant  pleaded  that  at 
the  time  of  the  execution  of  the  deed  to  the  plaintiff  the  latter  knew  of 
the  previous  conveyance  of  the  coal  to  another  and  therefore  had  paid 
consideration  only  for  the  surface.  Plaintiff  demurred.  Held,  the  evi- 
dence was  admissible  not  to  contradict  the  covenant  of  seisin  but  in  miti- 
gation of  damages.  Lloyd  v.  Sandusky  (111.  1903)  68  N.  E.  154.  See 
Notes,  p-  57. 

Evidence — Constitutional  Law — Search  Warrant.  In  two  criminal 
actions  the  state  offered  in  evidence  articles  tending  to  connect  the  de- 
fendant with  the  crime,  taken  from  his  house  under  a  search  warrant. 
The  defendant  objected  (1)  that  to  admit  such  evidence  would  violate  the 
constitutional  provision  that  no  person  shall  be  compelled  to  furnish  evi- 
dence, or  be  a  witness,  against  himself  in  a  criminal  case,  and  (2)  that 
the  search  warrant  was  illegal,  and  that  the  admission  of  the  evi- 
dence would  violate  the  constitutional  guaranty  against  unreasonable 
searches  and  seizures.  Held,  the  evidence  was  inadmissible.  State  v. 
Sheridan  (Iowa  1903)  96  N.  W,  730.  Held,  the  evidence  was  admissible. 
People  v.  Adams  (1903)  176  N.  Y.  351.     See  Notes,  p.  60. 
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Insurance — Mutual  Benefit  Associations — Unreasonable  By-Laws. 
The  by-laws  of  a  mutual  benefit  association  provided  that  no  action  at  law 
should  be  brought  by  an  aggrieved  member  until  he  had  exhausted  all  his 
remedies  by  appeals  to  tribunals  within  the  order.  Held,  where  the 
proper  tribunal  will  not  meet  for  almost  a  year,  and  then  at  a  great  dis- 
tance away,  and  it  appears  that  no  relief  would  result  from  such  appeals, 
such  by-laws  are  no  bar  to  an  action  in  the  courts.  Brown  v.  Supreme 
Court  I.  O.  F  (N.  Y.,  1903),  68  N.  E.  145. 

The  by-laws  are  considered  terms  of  the  contract,  and  that  the  cost  or 
inconvenience  is  great  should  not  be  a  sufficient  reason  for  excusing  the 
plaintiff.  The  lodge  has  contracted  for  the  privilege  of  hearing  appeals 
from  the  decisions  of  its  officers,  and  it  should  have  this  privilege  how- 
ever the  court  believes  the  decision  would  result.  The  holding  is 
unsound  in  principle,  extends  unnecessarily  the  anomalous  doctrine  by 
which  the  courts  refuse  to  give  effect  to  contracts  providing  for  arbitra- 
tion, and  is  opposed  to  the  weight  of  authority.  D.  &*  H.  Canal  Co.  v. 
Pa.  Coal  Co.  (1872)  50  N.  Y.  250;  Levy  v.  Order  of  the  Iron  Hall  (1892)  67 
N.  H.  593;  Oliver  v.  Hopkins  (1887)  144  Mass.  175. 

Insurance — Waiver  and  Estoppel.  An  application  for  insurance  against 
losses  on  sales  of  merchandise,  which  was  made  part  of  the  policy,  con- 
tained an  untrue  statement  of  gross  sales  and  losses  for  the  past  five 
years.  Held,  as  the  insurance  agent  informed  plaintiff  that  what  was 
required  was  a  statement  of  sales  and  losses  on  sales  to  customers  having 
a  commercial  rating  only,  which  was  truly  given,  the  company  was  es- 
topped from  setting  up  the  untruth  of  the  statement  as  a  defense.  Car- 
rol Hon  Furniture  Mfg.  Co.  v.  American  Credit  Ins.  Co.  (C.  C.  A.,  2nd 
Civ.  1903)  124  Fed.  25. 

The  socalled  doctrine  of  waiver  and  estoppel,  here  applied,  is  a  flag- 
rant anomaly.  No  true  waiver  can  be  found,  and  estoppel  is  carried  be- 
yond its  legitimate  sphere  when  it  is  invoked  to  sanction  a  violation  of  the 
parol  evidence  rule  for  the  purpose  of  holding  the  defendant  to  the  modi- 
fied agreement.  Nor  would  a  reformation  of  the  contract  by  a  court  of 
equity  accomplish  the  same  result  for  the  defendant  never  agreed  to  take 
the  risk  for  which  he  is  held  liable.  In  a  case  which  the  present  decision 
makes  a  lame  effort  to  distinguish  the  United  States  Supreme  Court, 
after  extended  comment  on  the  nature  and  prevalence  of  the  doctrine, 
concluded  that  it  clearly  violated  the  parol  evidence  rule  to  which  con- 
tracts of  insurance  are  as  much  subject  as  any  other  class  of  contracts 
and  refused  a  recovery.  Assurance  Co.  v.  Building  Ass'n  (1901)  183 
U.  S.  308. 

Master  and  Servant — Liability  as  Joint  Tort  Feasors — Exemplary 
Damages.  A  railroad  corporation  was  charged  with  the  reckless,  wilfull 
and  malicious  conduct  of  its  servants  in  the  course  of  their  employment 
and  was  joined  with  them  as  co-defendant.  Held,  there  were  two  con- 
troversies justifying  a  removal  of  the  cause  as  to  the  foreign  corporation 
to  a  Federal  court.  Davenport  v.  Southern  R.  Co.  (C.  C,  D.  S.  C.  1903) 
124  Fed.  983. 

The  position  of  the  court  is  that  where  the  act  is  not  expressly  author- 
ized the  liability  imposed  by  law  upon  the  corporation  principal  differs 
from  the  personal  liability  of  the  individuals  so  that  they  cannot  be 
jointly  held,  and  secondly  a  corporation  is  not  answerable  in  punitive 
damages  while  its  servants  may  be.  Upon  both  these  points  there  is  con- 
siderable conflict  of  authority,  although  the  rule  in  the  Federal  courts 
upon  both  points  is  as  laid  down  above.  War  ax  v.  Railway  Co.  (1896) 
72  Fed.  637;  Lake  Shore  etc.  R.  Co.  v.  Prentice  (1893)  147  U.  S.  101. 
Some  jurisdictions  broadly  deny  the  master's  liability  in  punitive  dam- 
ages where  he  did  not  in  fact  take  part  in  the  wrong.  Cleg  horn  v.  N.  Y. 
C.&*H.  R.R.  (1874)  56  N.  Y.  44,  while  others  make  an  exception  in  the 
case  of  corporations.  Atlantic  etc.  R.  Co.  v.  Dunn  (1871)  19  Ohio  St.  362. 
On  the  question  whether  principal  and  agent  may  be  proceeded  against 
as  joint  tort  feasors  there  is  a  similar  disagreement,  though  the  weight  of 
authority  is  in  favor  of  their  joinder.     Huffcut  on  Agency,  2nded.,  §  214. 
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Municipal  Corporations  —  Liability  in  Quasi  Contract.  A  school 
township  trustee,  without  complying  with  the  formalities  required  by 
law,  purchased  for  the  township  certain  school  supplies.  Held,  there 
could  be  no  recovery  in  quantum  meruit  where  the  goods  were  tangible 
and  could  be  recovered  in  specie.  Union  Nat.  Bank  v.  Franklin  School 
Tp.  (Ind.  1903)  68  N.  E.  328.     See  Notes,  p.  67. 


Pleading  and  Practice — Contempts — Mandamus  of  Inferior  Court.  A 
witness  being  examined  out  of  court  by  the  defendant,  a  judge  in  the 
case  in  which  the  depositions  were  to  be  used,  refused  to  answer  any 
questions.  The  judge,  on  the  ground  that  by  the  code  he  was  not  acting 
in  a  judicial  capacity  in  taking  the  deposition,  refused  to  commit  for 
the  contempt  as  not  having  jurisdiction.  The  plaintiff  asked  for  a  man- 
damus to  compel  him  to  act.  Held,  he  had  jurisdiction  and  mandamus 
was  the  proper  remedy  to  protect  the  plaintiff's  rights.  Crocker  et  al.  v. 
Conray  (Cal.  1903)  73  Pac.  1006. 

Assuming  that  the  court  was  right  in  holding  that  the  defendant  had 
jurisdiction  to  commit  for  contempt,  the  importance  of  the  distinction 
between  civil  and  criminal  contempts  is  emphasized.  In  2  Columbia 
Law  Review  45  it  was  pointed  out  that  the  pardoning  power  of  the  presi- 
dent should  extend  to  criminal  but  not  to  civil  contempts,  and  in  2  Colum- 
bia Law  Review  348  that  a  contemnor  should  be  allowed  to  purge  by  oath 
a  criminal  but  not  a  civil  contempt,  the  reason  for  the  distinction  being 
that  the  civil  contempt  process  is  availed  of  to  protect  a  suitor's  rights. 
It  would  follow  then  that  where  the  guilt  is  admitted,  though  it  would 
be  discretionary  with  the  judge  to  commit  for  a  criminal  contempt,  it 
would  be  obligatory  in  the  civil  case.  As,  therefore,  in  the  principal 
case,  the  witness  was  admitted  guilty  of  a  civil  contempt,  the  plaintiff 
could  insist  on  the  defendant  exercising  the  jurisdiction  which  the  upper 
court  decided  that  he  had.  The  remedy  by  mandamus  was  proper,  for 
though  an  inferior  court  cannot  by  mandamus  be  directed  how  to  act, 
Judges  O.  C.  P.  v.  People  (1837)  18  Wend.  79  ;  ex  parte  fiurtis  (1880) 
103  U.  S.  238,  it  can  be  compelled  to  act,  where  it  refuses  to  exercise  its 
proper  jurisdiction.     State  v.  Laughlin  (1882)  75  Mo.  358. 


Pleading  and  Practice — County  Court  Jurisdiction.  The  plaintiff 
brought  an  action  in  the  County  Court  demanding  judgment  for  $900  to 
which  the  defendant  interposed  a  counterclaim  asking  damages  in  the 
sum  of  $30,000.  The  plaintiff  demurred  on  the  ground  that  the  County 
Court  had  no  jurisdiction  over  the  counterclaim.  Held,  the  demurrer 
should  be  overruled.  Howard  Iron  Works  v.  Buffalo  Elevating  Co. 
(1903)  176  N.  Y.  1. 

The  case  presents  a  difficult  question  of  construction.  Art.  VI,  §  14, 
New  York  Constitution  limits  the  jurisdiction  of  the  County  Court  to 
actions  "in  which  the  complainant  demands  judgment  for  a  sum  not 
exceeding  $2000",  and  further  provides  that  the  legislature  may  not  so 
alter  the  jurisdiction  as  "  to  authorize  an  action  ....  in  which 
the  sum  demanded  exceeds  $2,000.  §  340,  New  York  Code,  gives  the 
County  Court  jurisdiction  when  the  complaint  demands  a  sum  not  ex- 
ceeding $2000.  §  348  provides  that  when  the  court  has  jurisdiction  "  it 
possesses  the  same  jurisdiction,  power  and  authority  which  the  Supreme 
Court  possesses  in  a  like  case."  Construing  these  provisions  the  court 
maintained  that  the  amount  of  the  counterclaim  is  immaterial  since  the 
constitution  and  statutes  quoted  refer  only  to  a  complaint  and  taken  with 
§  348  of  the  Code  show  that  the  County  Court  once  having  jurisdiction 
may  entertain  a  counterclaim  to  any  amount. 

Pleading  and  Practice — Order  of  Arrest — Granted  on  Affidavits. 
The  original  complaint  averred  two  distinct  causes  of  action,  one  in  con- 
tract and  one  in  tort  for  fraud.  An  order  of  arrest  was  granted  upon 
affidavits  supporting  the  allegations  of  fraud  alone.   Defendant  demurred 
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to  the  complaint  and  an  amended  complaint  was  served  and  retained, 
alleging  the  cause  in  tort  only.  Upon  a  motion  to  vacate  the  order  of 
arrest,  held,  the  order  must  stand,  being  supported  by  the  affidavits, 
without  the  complaint.  Lewis  v.  Pollack  (N.  Y.  1903)  85  App.  Div.  577. 
This  decision  follows  Hall  v.  Conger  (N.  Y.  1885^  1  How.  Pr.,  N. 
S.  88,  and  reaches  a  more  satisfactory  result  than  that  in  Engelhardt 
Co.  v.  Benjamin  (N.  Y.  1896)2  App.  Div.  91,  holding  that  a  complaint  was 
necessary  to  support  the  order  under  §  549,  subd.  4  of  the  Code  ot  Civil 
Procedure,  providing  for  the  order  "  where  it  is  alleged  in  the  complaint," 
&c,  because  it  admits  the  force  of  the  provision  in  §  558,  which  provides 
for  vacating  the  order  "  if  the  complaint  fails  to  set  forth  a  sufficient 
cause  of  action."  The  two  sections  should  not  be  treated  as  inconsistent 
and  so,  destructive,  one  of  the  other.  New  Haven  Webb  Co.  v.  Ferris 
(1891)  125  N.  Y.  364. 

Real  Property — Elevated  Station — Liability  of  Railroad  for  Dam- 
ages. The  defendant,  in  obedience  to  a  mandatory  act  of  the  legislature, 
ran  its  trains  above  the  street  level  upon  a  viaduct,  constructed  by  State 
commissioners  and  built  a  station  at  a  place  on  the  viaduct  specified  by 
the  legislature.  The  plaintiff  owned  property  abutting  on  the  street 
through  which  the  railroad  ran  and  sued  for  damages  caused  by  the  via- 
duct and  station.  Held,  they  could  recover  for  the  damage  caused  by 
the  station  but  not  for  that  caused  by  the  viaduct.  Dolan  v.  N.  Y.  <&>» 
H.  R.  Co.  (1903)  175  N.  Y.  367. 

In  refusing  to  give  relief  for  the  damage  caused  by  the  viaduct  the 
court  followed  the  law  of  New  York  as  settled  by  Fries  v.  A7.  Y.  &*  H. 
R.  Co.  (1901)  169  N.  Y.  270  and  Muhlker  v.  N.  Y.  &*  H.  R.  Co.  (1903) 
173  N.  Y.  549.  2  Columbia  Law  Review  158;  3  Columbia  Law  Review 
347.  But  the  court  interpreted  these  cases  strictly  and,  as  respects  the 
damages  caused  by  the  station,  applied  the  anomalous  doctrine  ot  the  class 
of  cases  exemplified  by  Story  v.  N.   Y.  Elev.  R.  Co.  (1882)  90  N.  Y.  122. 

Sales — Direction  to  Sell  as  Constituting  a  Present  Sale.  The  defend- 
ant sold  standing  trees  to  N.,  who,  to  secure  payment  to  the  plaintiff  for 
sawing  them,  gave  the  plaintiff  a  chattel  mortgage  thereon,  which  was 
never  recorded.  The  sawed  lumber  remaining  on  the  defendant's  land, 
N.  directed  him  to  sell  it  on  account  of  the  claim  for  the  purchase  money, 
but  it  was  found  to  be  insufficient  to  satisfy  even  this  claim.  Held,  the 
direction  to  the  defendant  constituted  a  present  sale,  free  from  the  plain- 
tiff's unrecorded  mortgage.  McArthur  v.  Mat  his  (N.  C.  1903)  45  S.  E. 
53o. 

There  was  nothing  in  the  facts  inconsistent  with  a  sale,  Straus  v. 
Wessel  (1876)  30  O.  St.  211,  and  the  title  passed  when  the  defendant  ac- 
cepted the  lumber,  Jenkins  v.  Jarrett  (1874)  70  N.  C.  255.  Little  addi- 
tional evidence,  however,  would  seem  to  be  required  to  show  that  N.  in- 
tended to  appoint  the  defendant  his  agent  to  sell  the  lumber  which  would 
then  be  liable  to  the  mortgage  as  if  it  remained  in  the  hands  of  the  prin- 
cipal, until  the  title  passed  to  a  third  party. 

Taxation — Including  Value  of  Non-Taxable  Property  in  Assessing 
Franchise  Tax.  The  capital  stock  of  the  relator  was  invested  in  patent 
rights.  In  assessing  the  value  of  its  franchise  for  taxation  these  were  in- 
cluded by  the  comptroller.  The  relator  appeals  on  the  ground  that  pat- 
ents are  exempt  from  taxation  by  Federal  law.  Held,  the  tax  was  im- 
posed not  on  the  patent  rights  as  property  but  upon  the  right  to  do  busi- 
ness and  in  determining  the  value  of  the  franchise,  patent  rights  might  be 
included  in  the  appraisal.  People  ex  rel.  The  U.  S.  Aluminum  Print- 
ing Co.  v.  Knight  (1903)  174  N.  Y.  475. 

The  case  raises  a  doubtful  point.  The  court  confessedly  overrules  its 
decision  in  People  v.  Roberts  (1899)  159  N.  Y.  70,  saying  that  the  distinc- 
tion taken  in  the  principal  case  was  not  pointed  out  therein.  Cases  were 
chiefly  relied  upon  wherein  in  assessing  a  franchise  tax,  investments  in 
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United  States  bonds,  exempt  from  taxation,  were  included,  and  the 
assessment  upheld  on  the  ground  that  the  tax  was  not  upon  property. 
Bank  v.  City  of  Rochester  (1867)  37  N.  Y.  365;  Provident  Institution  v. 
Massachusetts  (1867)  6  Wall  611;  Home  Ins.  Co.  v.  New  York  (1889)  134 
U.  S.  594.  In  all  these  cases, however.the  non-taxable  property  formed  only 
a  part  of  the  corporation  assets.  In  view  of  its  attitude  in  Steamship  Co. 
v.  Pennsylvania  (1886)  122  U.  S.  326  a  ruling  by  the  United  States 
Supreme  Court  upon  the  facts  presented  in  the  principal  case  would  be 
of  interest. 

Torts — Abuse  of  Process — Sufficiency  of  Complaint.  Under  an  alleged 
criminal  warrant  issued  in  another  county,  the  defendant  arrested  the 
plaintiff;  and  under  threat  of  being  taken  back  to  that  county  the  plain- 
tiff paid  the  expense  of  serving  the  warrant  and  procured  the  release  of  a 
claim  owed  by  one  B  to  the  plaintiff's  father.  Held,  to  be  an  abuse  of 
legal  process;  and  a  complaint  need  not  aver  that  the  warrant  was 
wrongfully  and  willfully  used  for  an  improper  purpose  if  it  aver  facts 
from  which  such  inference  is  fairly  deducible.  Foy  v.  Barry  (1903)  84 
N.  Y.  Supp.  335. 

Where  a  process  is  willfully  used  to  accomplish  some  ulterior  purpose, 
or  to  force  the  doing  of  some  collateral  act  not  within  its  proper  scope,  a 
cause  of  action  arises,  Antcliffw.  June  (1890)  81  Mich.  477;  Sneeden  v. 
Harris  (1891)  109  N.  C.  349;  Holfey  v.  Mix  (1829)  3  Wend.  350;  and,  un- 
like an  action  for  malicious  prosecution,  it  is  not  necessary  to  aver  that 
the  action  in  which  the  process  was  improperly  used,  has  been  determined, 
nor  that  it  was  procured  without  reasonable  or  probable  cause.  Grainger 
v.  Hill  (1838)  4  Bing.  N.  C.  212;  Dishaw  v.  Wadleigh  (N.  Y.  1897)  15 
App.  Div.  205;  Zinn  v.  Rice  (1891)  154  Mass.  1. 

Torts — Interference  with  Business — Right  of  Labor  Union  to  In- 
junction. The  plaintiffs,  sued  as  members  of  an  unincorporated  associa- 
tion in  behalf  of  themselves  and  all  other  members  of  the  association  to 
restrain  the  defendant  corporation  against  which  the  union  was  prose- 
cuting a  strike,  from  interfering  with  and  intimidating  their  "  pickets." 
Held,  the  injunction  must  be  refused.  Atkins  v.  Fletcher  Co.  (N.  J. 
i9°3)  55  Atl.  1074.     See  Notes,  p.  59. 

Torts — Slander — Privileged  Communications.  The  defendant,  in  the 
presence  of  a  third  person,  said  to  plaintiff,  "you  be  careful  how  you 
speak  or  talk  downtown.  They  say  you  committed  perjury  and  I  as  a 
friend  tried  to  stop  them  from  prosecuting  you."  Held,  since  the  de- 
fendant acted  under  the  honest  belief  that  he  was  performing  a  moral 
and  social  duty  toward  the  plaintiff,  the  statement  was  privileged.  Hud- 
nell  v.  Eureka  Lumber  Co.  (N.  C.  1903)  45  S.  E.  532. 

The  decision  is  unsound.  Publication  is  the  principal  element  of  the 
action,  and  the  court  seems  to  have  misinterpreted  its  meaning.  Com- 
munication to  a  person  other  than  the  accused  is  necessary  to  give  rise 
to  an  action  of  slander,  Frank  v.  Katninsky  (1884)  109  111.  26;  Broderick 
v.  James  (N.  Y.  1871)  3  Daly  481,  and  to  justify  such  communication  the 
duty  must  be  toward  that  third  person.  Bradley  v.  Heath  (Mass.  1831)  12 
Pick.  163;  Bransletter  v.  Dorrough  (1882)  81  Ind.  527;  Townshend, 
Slander  &  Libel  4th  ed.  §241;  Cooley,  Torts,  216.  The  defendant  im- 
puted the  commission  of  perjury  and  such  is  slander  per  se.  Brown  v. 
Hanson  (1875)  53  Ga.  632;  Miles  v.  Harrington  (1871)  8  Kan.  425. 

Waters — Appropriation — Title  by  Prescription.  Plaintiff,  a  prior  ap- 
propriator  of  all  the  waters  of  a  creek,  sought  to  enjoin  defendant 
from  diverting  the  water.  The  defendant,  among  other  things,  pleaded 
a  title  by  adverse  user.  Held,  a  subsequent  appropriator  cannot  acquire 
such  a  title  by  adverse  user  unless  such  use  deprives  the  prior  appropri- 
ator of  the  water  when  he  has  actual  need  of  it,  and  doubted  (in  a  con- 
curring opinion)  whether  such  a  water  right  can  be  obtained  by  adverse 
use  at  all.     Talbot  v.  Butte  City  Water  Co.  (Mont.  1903)  73  Pac.  11 11. 
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Without  private  ownership  of  the  soil,  the  rights  acquired  by  prior 
appropriation  are  as  perfect  and  absolute  as  if  acquired  by  an  express 
grant,  Kidd  v.  Laird,  (i860)  15  Cal.  162,  subject  only  to  the  trust  that  the 
water  shall  be  employed  for  some  useful  purpose.  Lux  v.  Haggin 
(1886)  69  Cal.  255,  309.  In  so  far  as  the  waters  are  not  so  used  they  are 
open  to  a  second  appropriation,  either  in  whole  or  in  part.  Mc Kinney  v. 
Smith  (1863)  21  Cal.  374.  There  could  be  no  adverse  possession,  under 
those  circumstances,  because  there  is  no  invasion  of  a  right  for  which  an 
action  would  lie,  Ditch  Co.  v.  Crane  (1889)  80  Cal.  181,  but  it  may  well 
be  that  a  prescriptive  title  may  arise  where  the  needs  of  the  prior  appro- 
priator  cannot  be  accurately  defined.  Davis  v.  Gale  (1867)  32  Cal.  27. 
There  can  be  little  doubt  that  such  a  water  right  can  be  obtained  by  ad- 
verse user.     American  Co.  v.  Bradford  (1S65)  27  Cal.  361. 

Wills— Construction — Limitation  after  Devise  in  Fee.  Testator 
willed  to  his  wife  all  his  real  and  personal  property  but  provided  that  if 
she  died  without  issue  and  without  disposing  of  the  property  by  will,  the 
same  should  descend  to  a  designated  person  and  his  heirs,  Held,  the 
wife  took  a  fee  and  the  limitation  over  was  repugnant  to  the  gift  to  her 
and  void.     Channel  I  v.  Aldinger  (Iowa  1903)  96  N.  W.  781. 

The  limitation  over  after  the  devise  to  the  wife  could  not  take  effect 
as  a  remainder  since  the  devise  to  the  wife  was  a  fee.  It  was  void  as 
an  executory  devise  inasmuch  as  it  is  essential  to  the  validity  of  an  ex- 
ecutory devise  that  it  cannot  be  defeated  by  any  act  of  the  first  taker, 
while  in  the  principal  case  since  the  wife  had  been  given  power  of  dispo- 
sition by  will  the  limitation  over  could  be  defeated.  Numerous  deci- 
sions support  this  rule.  Att.  Gen.  v.  Hall  (1731)  Fitzg.  314;  Wolfer  v. 
Hemmer  (1893)  144  111.  554;  Fisher  v.  Wister  (1893)  154  Pa.  St.  65. 
The  early  New  York  cases  followed  the  rule.  Jackson  v.  Bull  (1813)  10 
Johns.  19;  Jackson  v.  Robins  (1819)  16  Johns.  537.  But  today  the  limita- 
tion over  would  be  good  in  New  York,  and  it  was  so  held  in  Leggett  v. 
Firth  (1892)  132  N.  Y.  7,  under  §  47  of  the  Real  Property  Law  which 
provides  that  "  an  expectant  estate  may  be  defeated  in  any  manner,  or  by 
any  act  or  means  which  the  party  creating  such  estate,  in  the  creation 
thereof  has  provided  or  authorized.  An  expectant  estate  thus  liable  to 
be  defeated  shall  not,  on  that  ground,  be  adjudged  void  in  its  creation." 
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The  Law  and  Practice  in  Actions  for  Torts  in  the  State  of 
New  York.  By  J.  Newton  Fiero.  Albany,  N.  Y.  Matthew 
Bender.      1903.      pp.  xviii.  893. 

This  book  is  not  literature ;  not  even  law  literature.  It  is  a 
compilation  of  authorities  and  a  compendium  of  forms.  The 
author's  purpose  is  concisely  stated  in  the  opening  sentence  of  the 
Preface.  "I  have  attempted,"  he  writes,  "to  prepare  a  work 
which  shall  combine  the  theory  of  the  Law  of  Wrongs  and  the 
practice  in  Actions  for  Injuries  to  the  Person  in  such  a  manner  as 
shall  be  useful  to  the  practicing  lawyer,  basing  my  views  of  useful- 
ness and  convenience  very  largely  upon  my  own  experience;  fol- 
lowing, however,  in  the  main  the  classification  adopted  by  the 
leading  text-writers  upon  the  subject."  Later  in  the  preface,  he 
states  that  ' '  authorities  are  cited  in  every  instance,  and  I  have  re- 
frained from  venturing  upon  the  expression  of  my  own  views  on 
controverted  or  undecided  questions." 

In  the  foregoing  extracts  the  author  has  accurately  described 
this  work.  It  makes  no  pretence  to  originality  either  in  classifica- 
tion or  discussion.  Many  of  the  chapters  open  with  voluminous 
extracts  from  text-books,  which  are  followed  by  a  digest  of  perti- 
nent New  York  cases.  Not  infrequently  contradictory  statements 
appear  on  opposite  pages,  each  supported  by  a  New  York  judicial 
decision,  without  an  attempt  on  the  part  of  the  author  to  recon- 
cile them  and  without  his  noting  in  any  way  the  conflict.  In  a 
mere  digest  such  a  state  of  things  is  to  be  expected,  but  not  in  a 
text-book. 

And  yet,  the  volume  should  be  useful  to  the  practitioner  in  this 
State.  The  author,  as  we  have  seen,  did  not  set  out  to  produce  a 
work  of  art,  but  a  tool  for  the  busy  lawyer.  In  the  language  of 
the  publisher's  prospectus,  "the  author's  aim  has  been  to  make  a 
practical  work,  rather  than  a  purely  scientific  and  theoretical  treat- 
ise."  He  has  been  abundantly  successful  in  the  attainment  of 
this  ideal. 

Mines  and  Mining:  a  Commentary  on  the  Law  of  Mines  and 
Mining  Rights,  both  Common  Law  and  Statutory,  with  Appendices 
Containing  the  Federal  Statute  and  the  Statutes  of  the  Western 
States  and  Territories,  Relating  to  Mining  for  Precious  Metals  on 
the  Public  Domain,  and  Forms  for  Use  in  Application  for  Patent 
and  Adverse  Suits.  By  Wilson  J.  Snyder.  Two  Vols.  Chicago. 
T.  H.  Flood  &  Co.,  1902.      pp.  ci,  709  and  756. 

The  title  of  this  elaborate  work  inspires  at  the  outset  some 
doubt  of  the  author's  accuracy  in  the  use  of  language — an  essential 
qualification  for  the  work  of  preparing  such  a  manual  for  students 
and  practitioners.  Neither  the  Federal  statute  nor  the  statutes  of 
any    States   or   Territories   relate   specifically   to   mining    for   the 
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"precious  metals."  Moreover,  the  Federal  statute  covering  all 
the  metals  and  more,  yet  prescribing  little  or  nothing  as  to  any 
sort  of  mining  upon  the  public  domain,  except  that  the  explora- 
tion and  purchase  of  its  mineral  lands  shall  be  free  to  all  who  are 
citizens,  in  fact  or  by  declared  intention,  proceeds  to  set  forth  certain 
conditions  of  continued  possessory  title  and  of  formal  purchase, 
eventuating  in  the  issue  of  a  patent,  conveying  complete  owner- 
ship. Such  ownership  once  perfected,  the  land  is  no  longer  on  the 
public  domain  ;  and  the  laws  of  the  States  and  Territories  concern- 
ing mines  and  mining  deal  largely,  though  not  exclusively,  with 
the  operation  of  mines  thus  privately  owned.  Mr.  Snyder's 
lengthy  descriptive  title  is  therefore  singularly  inadequate  to 
characterize  the  scope  of  his  book. 

An  examination  of  the  work  itself  confirms  our  distrust  of  the 
critical  competency  of  the  author  and  compiler.  As  compiler,  in- 
deed, he  has  produced  a  large  collection  of  cited  cases,  which  can- 
not fail  to  be  useful  to  students  and  practitioners  searching  for 
precedents.  Yet  even  in  such  work  it  is  important  that  the  editor 
should  intelligently  comprehend  and  clearly  state  the  facts  and 
principles  of  each  case,  if  he  undertakes  to  state  them  at  all.  We 
note  several  instances,  in  which  Mr.  Snyder  has  treated  the  text  of 
a  decision  as  if  it  fully  stated  all  the  facts  of  the  case,  and  one,  at 
least,  in  which  he  has  made  such  use  of  an  illustrative  diagram  as 
to  mislead  his  readers. 

Outside  of  the  limits  of  simple  compilation,  Mr.  Snyder's  criti- 
cisms and  arguments  are  more  audacious  and  dogmatic  than  trust- 
worthy. The  defects  of  the  U.  S.  mining  law,  the  complications 
resulting  from  the  well-meant  attempts  of  State  and  Federal  courts 
to  construe  it,  and  the  large  number  of  situations,  arising  under  it, 
which  have  not  yet  received  final  adjudication  by  the  highest  tri- 
bunal, leave  a  wide  field  open  for  volunteer  analysis  and  suggestion. 
But  it  does  not  follow  that  every  practitioner  can  enter  that  field 
with  authority. 

Without  going  into  further  detail  we  may  say  frankly  that  Mr. 
Snyder's  book  is  decidedly  inferior,  as  a  summary  and  guide,  to  the 
second  edition  of  the  work  of  Curtis  H.  Lindsay,  published  a  little 
later  (1903)  in  San  Francisco;  but  in  view  of  the  circumstances 
that  there  are  only  two  or  three  recent  treatises  on  U.  S.  mining  law, 
it  would  probably  be  worth  while  to  a  lawyer  practicing  in  that  de- 
partment to  procure  this  one,  on  the  chance  of  its  containing  some 
cited  cases  not  included  in  the  others. 

Rumsey's  Practice.  2nd  Ed.,  Vol.  II.  By  William  Rumsey  and 
John  S.  Sheppard,  Jr.  Albany:  Banks  and  Company,  1903,  pp.  cii, 
1 148. 

The  second  volume  of  this  edition  does  not  call  for  or  justify 
any  modification  of  the  views  expressed  in  the  Columbia  Law  Re- 
view, Vol.  III.  p.  133,  upon  the  appearance  of  the  first  volume,  as 
to  the  character  and  value  of  the  work. 

The  present  volume  has  the  same  merits  and  the  same  defects 
that  marked  the  first  and  is  essentially  a  digest  of  decisions  upon 
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the  points  of  practice  relating  to  trials,  judgments,  executions  and 
appeals  under  the  New  York  procedure. 

That  this  new  edition  of  Rumsey's  Practice  will  be  purchased 
by  a  large  number  of  practitioners  in  the  State  of  New  York  is 
entirely  probable;  that  they  will  find  it,  on  many  occasions,  a  time- 
saving  instrument  is  true;  but  it  is  not  a  work  of  great  value,  and 
it  is  not  one  to  be  recommended  to  students. 

New  York'Bar  Examination  Questions  and  Answers.  Joseph 
Jacobs  and  Louis  Appleborne.  New  York:  The  Banks  Law  Pub- 
lishing Company.      1903.     pp.  371. 

The  volume  assumes  to  be  nothing  more  than  a  compilation  of 
questions  which  have  been  propounded  by  the  examining  committee 
of  New  York  State  during  the  past  seven  years,  together  with  what 
the  editors  deem  to  be  the  correct  answers.  These  answers  are 
amplified  by  brief  statements  of  the  reasons  and  fortified  by  excerpts 
from  pertinent  statutes  and  decisions  to  which  references  are  made. 
The  reviewer,  who  has  not  been  compelled  to  take  the  examinations 
for  admission  to  the  bar  annually  for  the  past  seven  years,  but  who 
does  dimly  recall  the  secrecy  and  sanctity  with  which  the  examiners 
were  wont  to  enshroud  the  examination,  cannot  help  wondering 
how  the  editors  secured  the  questions.  The  book  is  nothing  more 
nor  less  than  a  cram  book,  but  as  a  cram  book  it  is  somewhat  better 
than  the  average.  Its  editors  seem  to  recognize  the  wisdom  of 
ignoring  details  and  treating  the  fundamentals  with  all  the  fulness 
compatible  with  the  compass  of  the  one  small  volume.  Superim- 
posed upon  a  law-school  training  and  a  knowledge  of  leading  cases 
on  the  various  subjects  treated  it  should  be  a  very  useful  aid  in  the 
review  preparatory  to  taking  the  examinations  for  admission  to  our 
local  bar.  To  one  without  such  a  preliminary  training  the  book 
would  be  a  delusion  and  a  snare.  The  citations  bear  evidence  of 
having  been  made  with  care  and  the  excerpts  appear  to  have  been 
judiciously  selected  and  pruned. 

Where  and  How?  A  Handbook  of  Incorporation.  By  John 
S.  Parker.  New  York:  The  Brown-Green  Company.  1903.  pp. 
164. 

This  is  a  useful  compendium  of  the  corporation  laws  of  New  York, 
New  Jersey,  Maine,  Delaware,  West  Virginia,  South  Dakota,  and 
Massachusetts,  containing  in  compact  and  convenient  form  much 
information  needed  to  determine  the  two  important  questions  for 
practicing  lawyers,  namely,  where  to  incorporate,  and  how  to  incor- 
porate. It  is  divided  into  four  parts:  The  first  part  contains  a  state- 
ment and  comparison  of  the  laws  of  the  states  above  mentioned. 
The  second  part  contains  a  table  showing  at  a  glance  the  amount  of 
organization  taxes  and  fees  and  annual  franchise  or  license  taxes 
payable  in  those  states.  The  third  part  treats  briefly  of  the  subject 
of  the  taxation  of  business  corporations  in  New  York,  and  the  fourth 
part  treats  in  a  similar  manner  of  the  formation  and  management  of 
business  corporations. 

The  book  in  general  is  characterized  by  accuracy  and  clearness, 
and  we  know  of  no  better  hand  book  covering  precisely  this  field. 
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Mining  Cases  and  Mining  Statutes  of  British  Columbia.  The 
Honourable  Archer  Martin.  Toronto:  The  Carswell  Co.,  Ltd.  1903. 
pp.  xxviii,  898. 

Notwithstanding  its  modest  proportions,  this  work  of  the  learned 
justice  of  the  Supreme  Court  of  British  Columbia,  seems  to  contain 
all  that  is  essential  to  an  understanding  of  the  mining  law  of  that 
Province.  It  is  a  matter  of  surprise  to  discover  that  this  law  is  so 
small  in  volume  and  so  recent  in  point  of  time.  Though  gold  min- 
ing has  been  practiced  in  Vancouver  Island  since  1853  and  on  the 
mainland  since  1857,  as  the  early  proclamations  and  ordinances  of 
the  colony  show  there  is  no  important  decision  before  1867  and 
only  two  before  1883.  Indeed,  of  the  hundred  cases  here  collected, 
all  but  ten  have  been  decided  within  the  last  ten  years,  though  the 
more  important  statutes  regulating  the  industry  cover  twice  that 
period.  (Consolidated  Mineral  Acts  of  1884,  1888,  1891,  1896, 
and  Placer  Acts  of  1891  and  1897).  While  this  collection  does 
not  aim  at  completeness,  it  does  undertake  to  give  all  the  cases  on 
the  subject  of  permanent  interest,  and  this  it  does  with  praiseworthy 
completeness  as  well  as  restraint.  The  notes  consist  mostly  of 
cross-references  to  other  cases  in  the  collection,  the  learned  editor 
having  deemed  it  inadvisable  to  refer  to  cases  arising  in  other  British 
colonies  or  in  the  United  States  on  account  of  the  radical  difference 
between  the  law  of  those  jurisdictions  and  that  of  British  Columbia. 
All  important  statutes  and  proclamations  are  printed  in  full,  and  the 
book  is  supplied  with  a  glossary  of  mining  terms,  based,  whenever 
possible,  on  judicial  definitions,  and  a  full  and  accurate  index.  A 
supplement  brings  the  cases  down  to  March,  1903.  Within  its 
limited  field  the  collection  can  hardly  fail  to  be  of  permanent  value 
to  the  profession,  notwithstanding  the  eccentric  taste  which  deter- 
mined the  form  of  the  volume.  A  practitioner's  hand-book  might 
have  been  more  conveniently  and  appropriately  bound  than  in  soft 
leather,  with  over-lapping  edges  and  folding  flap,  and  broad  green 
ribbon. 

Reviews  to  Follow: 

The  Law  of  Real  Property  and  other  Interests  in  Land, 
Two  vols.  Herbert  Thorndyke  Tiffany.  St.  Paul:  Keefe- Davidson  Co. 
1903.     pp.  xxxiii,  1589. 

Marshall's  Constitutional  Decisions  and  Writings.  George 
M.  Clay  and  John  M.  Dillon  under  the  direction  of  Hon.  John  F.  Dillon. 
Chicago:  Callaghan  &  Co.     1903. 

The  Torrens  System.  William  C.  Niblack.  Chicago  :  Callaghan  & 
Co.     1903.     pp.  207. 

A  Treatise  on  Damages  Covering  the  Entire  Law  of  Dam- 
ages. Three  vols.  Joseph  A.  Joyce  and  Howard  C.  Joyce.  New  York  : 
The  Banks  Law  Publishing  Co.      1903. 

The  Lien  Law  of  the  State  of  New  York.  William  J.  Snyder. 
New  York:  Baker,  Voorhis  &  Co.     1903.     pp.  xxxi,  402. 

Cases  on  Criminal  Law.  William  E.  Mikell.  Second  volume. 
Philadelphia:  International  Printing  Co.     1903.     pp.  505  10983. 
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THE   NEW   YORK  ANTI-TRUST  ACT. 

Chapter  690  of  the  Laws  of  1899  was  approved  May  25, 
1899,  anc*  took  effect  immediately.  The  title  and  first  three 
sections,  which  are  all  of  the  act  that  now  concerns  us, 
were  reproductions  without  change  of  the  title  and  corre- 
sponding sections  of  Chapter  383  of  the  Laws  of  1897, 
which  was  approved  May  7,  i897,-and  took  effect  imme- 
diately. 

This  Act  is  entitled  "  An  Act  to  prevent  monopolies  in 
articles  or  commodities  of  common  use,  and  to  prohibit 
restraints  of  trade  and  commerce,"  etc.  Section  1  declares 
certain  contracts,  agreements,  arrangements  or  combina- 
tions to  be  against  public  policy,  illegal  and  void.  Section 
2  makes  certain  acts  misdemeanors  and  prescribes  punish- 
ments therefor.  Section  3  permits  the  attorney-general 
to  bring  an  action  in  the  name  and  in  behalf  of  the  people 
of  the  State  to  restrain  and  prevent  acts  made  criminal  by 
Section  2. 

Upon  this  statute,  as  a  piece  of  substantive  legislation, 
observations  may  be  made  similar  to  the  observations 
recently  made  by  Prof.  Langdell  upon  the  Act  of  Congress 
passed  July  2,  1890,  and  known  as  the  Sherman  Anti-Trust 
Act.1  It  makes  certain  acts  crimes  and  prescribes  punish- 
ments therefor.  It  also  confers  upon  courts  of  equity,  in 
actions  brought  by  the  State,  jurisdiction  to  restrain  and 
prevent  the  commission  of  such  acts.  Nothing  in  the 
statute  makes  such  acts  civil  torts,  much  less  civil  torts 
against  the  State,  and  in  conferring  this  jurisdiction  upon 

1  16  Harv.  Law  Rev.  540. 
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courts  of  equity  the  act  furnishes  an  instance  of  a  statute 
which  confers  upon  courts  of  equity  jurisdiction  to  restrain 
and  prevent  the  commission  of  crimes,  simply  as  crimes, 
and  not  because  they  also  violate  the  civil  rights  of  persons, 
either  natural  or  artificial.  Certainly,  if  the  act  had  not  in 
express  terms  conferred  this  jurisdiction,  no  court  of  equity 
could  entertain  any  suit  founded  upon  the  act.1 

This  statute,  it  will  be  observed,  gives  no  right  to  any 
person,  natural  or  artificial,  except  the  State,  to  maintain 
an  action,  either  at  law  or  in  equity,  against  any  person,, 
natural  or  artificial,  because  of  the  doing  in  the  State  of  New 
York  of  any  of  the  acts  made  criminal  by  Section  2,  and 
thereby  impliedly  forbidden.  If  such  a  person  has  a  right 
to  maintain  any  such  action,  the  right  must  be  found  else- 
where than  in  the  statute. 

What  are  the  contracts,  agreements,  arrangements  or 
combinations  which  are  declared  by  this  statute  to  be 
against  public  policy,  illegal  and  void?  The  answer  to 
this  question  will  be  found  in  Section  1  of  the  Act.  It  de- 
clares every  contract,  agreement,  arrangement  or  combina- 
tion to  be  against  public  policy,  illegal  and  void  :  (1)  which 
creates,  establishes  or  maintains  or  may  create,  establish  or 
maintain  a  monopoly  in  the  manufacture,  production  or  sale 
in  the  State  of  New  York  of  any  article  or  commodity  of 
common  use  ;  or  (2)  which  restrains  or  prevents,  or  may 
restrain  or  prevent,  competition  in  the  State  of  New  York 
in  the  supply  or  price  of  any  such  article  ;  or  (3)  which,  for 
the  purpose  of  creating,  establishing  or  maintaining  a  mon- 
opoly within  the  State  of  New  York,  in  the  manufacture, 
production  or  sale  of  any  such  article  or  commodity, 
restrains  or  prevents,  or  may  restrain  or  prevent,  the  free 
pursuit  in  the  State  of  New  York  of  any  lawful  business,, 
trade  or  occupation. 

From  the  title  of  this  act  we  may  infer  that  the  legis- 
lature was  moved  to  declare  such  contracts,  agreements,, 
arrangements  or  combinations  to  be  against  public  pol- 
icy, illegal  and  void,  because,  in  its  judgment,  they  tended 
to  create  monopolies  and  restraints  of  trade  and  commerce. 
The  purpose  of  the  legislature  in  passing  this  Act  seems  to 
have  been  the  same  as  the  purpose  of  Congress  in  passing 

1  In  re  Debs  (1894)  158  U.  S.  564,  593. 
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the  Sherman  Anti-trust  Act.1  The  last  Act  is  entitled 
"  An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies."  Doubtless  it  was  the  Act  of 
Congress  which  suggested  the  passage  of  the  statute  under 
discussion. 

As  the  Act  does  not  define  the  expressions  "  monopoly  'r 
and  "  restraint  of  trade  "  the  legislature  must  be  held  to 
have  used  them  in  their  legal  sense.  What  then  is  a  mon- 
opoly ?  More  specifically,  what  is  the  monopoly  aimed  at 
by  this  statute?  The  essence  of  every  monopoly  is  an  ex- 
clusive right  to  carry  on  some  trade.  The  only  perfect 
monopolies,  therefore,  are  those  created  by  grants  from  the 
State  or,  in  England,  from  the  Crown  ;  for  the  State  or 
Crown  alone  can  vest  in  one  person  the  exclusive  right  to 
carry  on  any  given  trade  by  excluding  all  other  persons. 
Such  monopolies,  created  by  the  Crown,  were  once  very 
common  in  England  and  became  such  a  grievance  they  were 
prohibited  by  the  Statute  of  Monopolies,  21  Jac.  1,  C.  3, 
except  in  the  cases  of  authors  and  inventors.2  The  Consti- 
tution of  the  United  States  has  given  Congress  the  power 
"  To  promote  the  progress  of  science  and  useful  arts,  by 
securing  for  limited  times  to  authors  and  inventors  the  ex- 
clusive right  to  their  respective  writings  and  discoveries." 
Const.  Art.  1,  sec.  8.  Congress  has  exercised  the  power  so 
conferred  upon  it  and  the  Government  of  the  United  States 
to-day  grants  to  inventors  and  authors  patents  and  copy- 
rights and  the  patents  and  copyrights  so  granted  constitute 
monopolies.  It  is  unnecessary,  however,  to  say  that  mon- 
opolies created  by  the  State  are  not  the  monopolies  aimed 
at  by  Sec.  1  of  the  Act  in  question.  The  monopoly  aimed 
at  in  this  section  is  a  monopoly  created,  established  or 
maintained  by  means  of  a  contract,  agreement,  arrangement 
or  combination. 

How  is  it  that  a  monopoly  can  be  created,  established  or 
maintained  by  a  contract,  agreement,  arrangement  or  com- 
bination? The  essence  of  a  monopoly,  as  we  have  seen,  is 
found  in  the  right  which  some  one  has  to  exclude  others  from 

1  That  is,  the  purpose  of  the  legislature  and  Congress  was  the  same  in 
their  respective  spheres. 

2Prof.  Langdell's  article  "  The  Northern  Securities  Case  Under  a  New 
Aspect,"  17  Harv.  Law  Rev.  42.  See  also  Opinion  of  Jackson,  Circ.  J.  in 
In  re  Greene  (1892)  52  Fed.  104,  11 5-1 16. 
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some  branch  of  trade  or  industry  which  he  himself  carries 
on.  The  term  was  originally  applied  to  such  a  right  when 
acquired  by  grant  from  the  sovereign.  But  by  analogy  it 
may  be  applied  when  one  has  acquired  a  similar  right  by 
contract.  Indeed  the  reason  which  the  courts  have  usually 
given  for  holding  contracts  in  restraint  of  trade  invalid, 
that  is,  unenforcible,  is  that  they  tend  to  create  monopolies. 
In  Arnot  v.  Pittston  and  Elmira  Coal  Co.  (1877)  68  N-  Y- 
558,  these  facts  appeared.  The  Butler  Colliery  Company  and 
the  defendant  company  were  engaged  in  mining  and  selling 
coal  at  Pittston,  Pa.  The  defendant  was  also  engaged  at 
Elmira,  N.  Y.,  in  selling  anthracite  coal,  the  product  of  the 
Pittston  mines,  and  in  distributing  it  by  canal  and  railway 
from  Elmira  to  dealers  and  consumers  through  a  very  large 
extent  of  country  north  and  west  of  that  point.  On  August 
3,  1869,  a  written  agreement  was  made  whereby  the  Coal 
Company  agreed  to  take  all  the  coal  the  Colliery  Company 
desired  to  send  north  of  the  State  line  between  Pennsyl- 
vania and  New  York  not  exceeding  2,000  tons  per  month 
and  the  Colliery  Company  agreed  not  to  send  coal  to  any 
party  other  than  the  defendant  north  of  the  State  line  during 
the  season  of  canal  navigation  of  1869.  The  production  of 
the  Colliery  Company  largely  exceeded  2,000  tons  per 
month.  After  the  Colliery  Company  had  sold  and  deliv- 
ered 2,700  tons  of  coal  to  the  defendant  it  repudiated  the 
contract*  In  an  action  by  the  plaintiff  as  assignee  of  the 
Colliery  Company  to  recover  the  agreed  price  of  the  coal, 
the  Court  of  Appeals  held  the  contract  against  public  policy 
and  unenforcible.  In  delivering  the  unanimous  opinion  of 
the  Court,  Rapallo,  J.,  at  p.  567,  said  :  "  If  the  Butler  Col- 
liery Company  had  sold  to  the  defendant  any  specified  num- 
ber of  tons  of  coal,  or  even  the  whole  product  of  its  mines,  it 
had  the  right  so  to  do  and  could  recover  for  the  price 
agreed  upon,  even  though  it  knew  that  the  object  of  the 
purchaser  was  to  obtain  a  monopoly  of  the  article.  But 
when  it  agreed  to  sell  only  a  part  of  its  product  to  the  defend- 
ant, and  stipulated  in  the  same  agreement,  and  as  part 
thereof,  that  it  would  not  sell  the  residue  to  any  other  party 
to  go  north,  knowing  that  the  object  of  the  defendant  was 
to  create  a  monopoly,  and  that  such  stipulation  was  in- 
tended as  one  of  the  means  of  averting  competition,  it  made 


THE  NEW  YORK  ANTI-TRUST  ACT  87 

itself  a  party  to  the  illegal  scheme  of  the  defendant.  These 
mutual  engagements  cannot  be  separated.  It  is  perfectly 
patent  that  one  was  the  consideration  for  the  other,  and  that 
the  defendant  would  not  have  bought  the  coal  in  question 
unless  the  Butler  Company  had  agreed  to  aid  it  in  prevent- 
ing competition.''1 

Returning  now  to  Section  i  of  the  Act,  the  contract, 
agreement,  arrangement  or  combination  which  is  thereby 
declared  to  be  against  public  policy,  illegal  and  void,  be- 
cause creating,  establishing  or  maintaining  a  monopoly  is,  it 
would  seem,  every  contract,  agreement,  arrangement  or 
combination  which  secures  to  one  person,  a  party  thereto, 
the  right  to  restrain  or  prevent  some  other  person,  also  a 
party  thereto,  from  competing  with  him  in  some  branch  ot 
business  or  industry  which  he  carries  on.  Looked  at  from 
the  point  of  view  of  the  person  who  secures  the  right  to  ex- 
clude some  one  else,  in  whole  or  in  part,  from  trade  or  com- 
merce, such  a  contract,  agreement,  arrangement  or  com- 
bination may  be  said  to  create  or  tend  to  create  a  monopoly. 
But  Section  I  of  the  Act  goes  further.  It  also  declares 
to  be  against  public  policy,  illegal  and  void,  every  contract, 
agreement,  arrangement  or  combination  which  restrains  or 
prevents,  or  may  restrain  or  prevent,  competition  in  the 
State  of  New  York  in  the  supply  or  price  of  articles  or 
commodities  of  common  use.  As  the  statute  defines  neither 
competition  nor  contracts,  agreements,  arrangements  or 
combinations  which  restrain  or  prevent  competition,  we  are 
once  more  forced  to  resort  to  the  common  law  to  find  a 
clue  to  the  meaning  of  the  legislature.  Contracts,  agree- 
ments, arrangements  or  combinations  restraining  or  prevent- 
ing competition  were  not  a  creation  of  this  statute.  They 
existed  before  the  statute  and  the  common  law  had  had  to  deal 
with  them.  Restraint  of  competition  in  trade  may  be  invol- 
untary or  voluntary.  Trade  may  be  restrained  involunta- 
rily either  by  lawful  or  unlawful  means.  An  inventor  pro- 
cures a  patent  from  the  United  States  for  his  invention.  He 
thereby  secures  a  monopoly  and  obtains  the  right  to  exclude 
every  other  person  from   making  and  selling  the  patented 

^ee  similar  expressions  in  the  Opinions  rendered  in  the  following 
cases:  Wire  Cloth  Case  (1891)  19  N.  Y.  Supp.  413,  Note;  Central  Ohio  Salt 
Co.  v.  Guthrie  (1880)  35  Ohio  St.  666,  672;  Craft  et  al.  v.  McConoughy 
(1875)  79  HI.  346,  35°- 
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article.  Were  it  not  for  the  patent  granted  him  by  the  sov- 
ereign, he  would  have  no  greater  right  than  any  one  else  to 
make  and  sell  the  article  embodying  his  invention.  But  by 
virtue  of  the  patent  every  other  person  is  restrained  and 
prevented  from  competing  with  him  in  making  and  selling 
the  patented  article.  Here  is  an  instance  of  restraint  of 
trade  where  the  restraint  is  imposed  by  the  sovereign,  and, 
therefore,  by  lawful  means,  but  the  restraint  while  lawful  is 
none  the  less  involuntary.  Doubtless  a  person  may  also  be 
restrained  from  trading  by  means  of  force  or  violence.  The 
restraint  in  such  case  would  be  not  only  involuntary  but  also 
unlawful. 

As  opposed  to  the  foregoing  cases,  where  the  restraint 
of  trade,  whether  by  lawful  or  unlawful  means,  is  involun- 
tary, there  is  a  voluntary  restraint  or  even  prevention  of 
trade  with  which  the  common  law  has  long  had  to  deal. 
This  is  the  restraint  imposed  by  means  of  contracts,  agree- 
ments, arrangements  or  combinations.  In  the. case  of  con- 
tracts in  restraint  of  trade,  the  restraint  is  voluntary,  that 
is,  it  is  self-imposed.  The  means  by  which  the  restraint  is 
imposed  is  the  contract  itself.  The  restraint  imposed  by 
the  contract  is  always  imposed  upon  a  person  who  is  a  party 
to  the  contract  and  never  upon  a  person  not  a  party.  By 
reason  of  the  self-imposed  restraint  the  person  restrained  is 
restrained  or  prevented  from  competing  in  some  branch  of 
trade  or  industry  with  some  other  person  also  a  party  to  the 
same  contract.  The  contracts,  agreements,  arrangements 
or  combinations  in  restraint  of  trade,  which  are  declared  by 
Section  i  of  Chapter  690  of  the  Laws  of  1899  to  be  against 
public  policy,  illegal  and  void,  are  the  contracts,  agreements, 
arrangements  or  combinations  with  which  the  common  law 
had  to  deal.  They  are  all  contracts,  agreements,  arrange- 
ments or  combinations  by  which  some  person,  a  party 
thereto,  has  by  means  of  the  contract,  agreement,  arrange- 
ment or  combination  imposed  upon  himself  a  voluntary  re- 
straint. The  voluntary  restraint  thus  imposed  was  in  some 
cases  treated  by  the  common  law  as  against  public  policy 
and,  therefore,  non-enforcible  in  the  courts.  The  statute 
under  discussion  now  makes  it  illegal  and  criminal.  But 
we  submit  that  that  is  the  only  change  wrought  by  the 
statute. 
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This  distinction  between  voluntary  and  involuntary  re- 
straint of  trade  was  never  more  clearly  drawn  than  by 
Parker,  C.  J.,  in  the  famous  case  of  Mitchell  v.  Reynolds 
(1711)  1  Peere  Williams  181.  He  deals  first  with  involun- 
tary restraints  and  reduces  them  to  these  heads:  (1)  grants 
or  charters  of  the  crown ;  (2)  customs,  and  (3)  by-laws. 
He  then  deals  with  voluntary  restraints  by  agreement  of 
parties  and  draws  the  distinction,  which  was  so  long  con- 
sidered fundamental,  between  contracts  in  general  and  con- 
tracts  in  partial  restraint  of  trade,  and  he  sustained  the 
particular  contract  before  him  as  made  upon  a  good  consid- 
eration and  as  being  in  partial  restraint  of  trade  only.  The 
rule  in  the  class  of  cases  in  restraint  of  trade  typified  in 
Mitchell  v.  Reynolds  has  since  been  modified.  The  test  to- 
day of  the  validity  of  such  a  contract  is  not  whether  the  re- 
straint thereby  imposed  be  general  or  partial,  but  whether 
it  be  reasonable  or  unreasonable.1 

The  contract,  agreement,  arrangement  or  combination 
which  restrains  or  prevents  competition  is,  we  submit,  but 
the  contract,  agreement,  arrangement  or  combination  which 
creates,  or  tends  to  create,  a  monopoly,  looked  at  from  an 
opposite  point  of  view.  So  far  as  it  confers  a  right  to  ex- 
clude from  trade  or  commerce  it  is  a  contract,  agreement, 
arrangement  or  combination  which  creates  a  monopoly.  So 
far  as  it  imposes  an  obligation  not  to  compete  in  trade  or 
commerce,  it  imposes  a  restraint  or  prevention  upon  trade 
or  commerce. 

We  are  not  yet  through  with  Section  1  of  this  Act.  It 
also  declares  to  be  against  public  policy,  illegal  and  void, 
every  contract,  agreement,  arrangement  or  combination 
which  for  the  purpose  of  creating,  establishing  or  maintain- 
ing a  monopoly  in  the  State  of  New  York  in  the  manu- 
facture, production  or  sale  of  any  article  or  commodity  of 
common  use,  restricts  or  prevents,  or  may  restrict  or  pre- 
vent, the  free  pursuit  in  said  State  of  any  lawful  business, 
trade  or  occupation.     No   new  class   of  contracts,  agree- 

1  The  present  rule  is  exemplified  by  the  following  cases :  Diamond 
Match  Co.  v.  Roeber  (1887)  106  N.  Y.  473  ;  Tode  et  al.  v.  Gross  (1891)  127 
N.  Y.  480;  National  Enameling  &  Stamping  Co.  v.  Haberman  (Cir.  Ct., 
D.  Conn.  1903)  120  Fed.  415;  Rousillon  v.  Rousillon  (1880)  L.  R.  14  Ch. 
D.  351  ;  Nordenfelt  v.  Maxim  Nordenfelt  Guns  &  Ammunition  Co.  [1894] 
L.  R.  App.  Cas.  535. 
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ments,  arrangements  or  combinations  would  seem  to  be  here 
contemplated.  The  restriction  or  prevention  of  the  free 
pursuit  of  business,  trade  or  occupation  here  contemplated 
is  a  restriction  or  prevention  brought  about  by  means  of  a 
contract,  agreement,  arrangement  or  combination  and,  there- 
fore, voluntary  in  its  nature. 

Looked  at  from  the  point  of  view  of  the  person  restrained 
or  prevented  by  the  contract,  agreement,  arrangement  or 
combination  from  freely  pursuing  his  business,  trade  or  oc- 
cupation, the  contract,  agreement,  arrangement  or  combi- 
nation is  one  in  restraint  of  trade  or  commerce.  But  as  such 
a  contract,  agreement,  arrangement  or  combination  confers 
upon  some  person,  a  party  thereto,  a  right  to  restrain  or 
prevent  some  other  person,  also  a  party  thereto,  from  freely 
pursuing  some  business,  trade  or  occupation,  the  same  con- 
tract, agreement,  arrangement  or  combination  may  with 
sufficient  truth  be  said  to  be  one  that  also  restrains  or  pre- 
vents the  free  pursuit  of  business,  trade  or  occupation  for 
the  purpose  of  creating  a  monopoly. 

An  illustration  will  best  serve  our  purpose.  A  and  B 
are  both  engaged  in  the  grocery  business  and  in  the  same 
place.  A  enters  into  a  contract  with  B  by  which  for  a  valu- 
able consideration  he  agrees  either  to  give  up  his  business 
entirely  or  arbitrarily  to  restrain  its  scope  and  extent.  Here 
A  voluntarily  prevents  or  restrains  himself  from  freely  pur- 
suing the  grocery  business  and  B  gains  a  right  to  exclude 
A,  in  whole  or  in  part,  from  the  free  pursuit  of  the  grocery 
business.  A  has  not  sold  his  business  to  B  and,  therefore, 
the  right  acquired  by  B  is  not  an  incidental  right  obtained 
for  the  purpose  of  protecting  him  in  the  enjoyment  of  some- 
thing purchased.  The  purpose  of  such  a  contract  is  simply 
and  solely  to  get  rid  of  A  as  a  competitor,  and  such  a  con- 
tract can  have  no  purpose  other  than  to  give  B  pro  tanto  a 
monopoly  of  the  grocery  business.  We  submit  that  in  the 
final  analysis  it  will  be  found  that  but  one  class  of  contracts, 
agreements,  arrangements  or  combinations  is  declared  by 
Section  i  of  this  statute  to  be  against  public  policy,  illegal 
and  void,  and  that  is  the  class  of  contracts,  agreements,  ar- 
rangements or  combinations  which  the  common  law  treated 
as  against  public  policy  and,  therefore,  non-enforcible  by 
the  courts. 
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Having  analyzed  Section  i  of  this  statute  and  having 
found  that  the  contracts,  agreements,  arrangements  or 
combinations  thereby  declared  to  be  against  public  policy, 
illegal  and  void,  are  all  resolvable  into  contracts,  etc.,  in  re- 
straint of  trade  and  commerce,  we  now  come  to  the  ques- 
tion whether  this  statute  makes  all  contracts  in  restraint  of 
trade  equally  against  public  policy,  illegal  and  void.  Are 
there  no  exceptions?  The  statute  declares  every  such  con- 
tract, agreement,  arrangement  or  combination  to  be  against 
public  policy,  illegal  and  void.  Section  I  of  the  Sh-erman 
Anti-Trust  Act  reads  as  follows  :  "  Every  contract,  combi- 
nation in  the  form  of  trust  or  otherwise,  or  conspiracy  in 
restraint  of  trade  or  commerce  among  the  several  States, 
or  with  foreign  nations,  is  hereby  declared  to  be  illegal.'' 

The  language  of  both  acts  is  "  every  contract,''  etc.  While 
in  the  case  of  the  United  States  v.  Trans-Missouri  Freight 
Association  (1897)  166  U.  S.  290,  the  United  States  Supreme 
Court  laid  great  stress  upon  this  word  "every"  (pp.  312, 
328),  and  held  that  contracts  in  restraint  of  trade,  whether 
the  restraint  was  reasonable  or  unreasonable,  were  made 
illegal  by  the  statute,  still  that  Court  was  soon  compelled 
to  limit  the  scope  of  the  statute  and  to  decide  that  it  did 
not  apply  to  all  contracts  in  restraint  of  trade.  In  Hop- 
kins v.  United  States  (1898)  171  U.  S.  578,  Peckham,  J., 
delivering  the  opinion  of  the  Court,  says  at  p.  592  :  "  The 
contract  condemned  by  the  statute  is  one  whose  direct  and 
immediate  effect  is  a  restraint  upon  that  kind  of  trade  or 
commerce  which  is  interstate."1  In  United  States  v.  Joint 
Traffic  Assn.  (1898)  171  U.  S.  505,  at  pp.  566-568,  Peckham, 
J.,  enumerates  various  kinds  of  contracts  or  combinations 
which  restrict  competition  in  trade  and  yet  are  not  con- 
demned by  the  statute. 

The  New  York  Statute,  we  submit,  should  also  be  lim- 
ited in  the  same  way.  It  is  not  every  contract,  agreement, 
arrangement  or  combination  which  restricts  or  even  pre- 
vents competition  and,  therefore,  restrains  trade,  that  is  de- 
clared to  be  against  public  policy,  illegal  and  void.     The 

xSee  Anderson  v.  United  States  (1898)  171  U.  S.  604  at  pp.  615,  616; 
also  Addyston  Pipe  &  Steel  Co.  v.  United  States  (1899)  175  U.  S.  21 1,  at 
pp.  234-235. 
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statute  should  be  limited  to  contracts,  agreements,  arrange- 
ments or  combinations  whose  direct  and  immediate  effect  is  a 
restraint  of  trade  or  commerce  within  the  State  of  New 
York.  Where  the  effect  of  the  formation  and  enforce- 
ment of  a  contract,  agreement,  arrangement  or  combination 
upon  trade  or  commerce  within  this  State  is  but  indirect 
and  incidental  and  not  the  immediate  and  direct  purpose  or 
object  thereof,  the  statute  should  not  be  held  to  condemn 
it  as  against  public  policy,  illegal  and  void. 

A  and  B  are  engaged  in  the  same  business  in  the  State  of 
New  York.  A  sells  his  business  and  its  good  will  to  B  and 
covenants  with  B  that  he  will  not  for  fifty  years  carry  on  the 
same  business  in  New  York  State.  Suppose  the  purpose  and 
the  sole  purpose  of  B  in  buying  A's  business  is  to  pre- 
vent competition  with  himself  by  A.  Is  the  contract  legal 
or  illegal?  Assuming  the  restraint  which  A  has  volun- 
tarily imposed  upon  himself  by  the  contract  to  be  only  such 
as  is  reasonably  necessary  to  protect  B  in  the  enjoyment 
of  what  he  has  purchased,  the  contract  was  beyond  doubt 
legal  at  the  common  law.  Does  the  statute  make  such  a 
contract  illegal  ?  It  would  certainly  be  regrettable  and  dis- 
astrous to  business  if  it  did.  We  submit  that  it  does  not 
and  that  the  motive  of  B  is  immaterial. 

In  United  States  v.  Trans-Missouri  Freight  Assn.  (1897) 
166  U.  S.  290,  at  p.  329,  Peckham,  J.,  says  of  such  a  con- 
tract: "A  contract  which  is  the  mere  accompaniment  of 
the  sale  of  property,  and  thus  entered  into  for  the  purpose 
of  enhancing  the  price  at  which  the  vendor  sells  it,  which 
in  effect  is  collateral  to  such  sale,  and  where  the  main  pur- 
pose of  the  whole  contract  is  accomplished  by  such  sale, 
might  not  be  included,  within  the  letter  or  spirit  of  the 
statute  in  question."  Subsequently  and  in  the  case  of  the 
United  States  v.  Joint  Traffic  Assn.  (1898)  171  U.  S.  505, 
at  p.  568,  Peckham,  J.,  says  :  "  The  sale  of  a  good  will  of 
a  business  with  an  accompanying  agreement  not  to  engage 
in  a  similar  business  was  instanced  in  the  Trans-Missouri 
case  as  a  contract  not  within  the  meaning  of  the  act,  and 
it  was  said  that  such  a  contract  was  collateral  to  the  main 
contract  of   sale  and   was  entered  into  for  the   purpose  of 
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enhancing    the     price     at    which     the    vendor     sells    his 
Dusiness."1 

Let  us  take  still  another  case.  A  and  B  are  each  car- 
rying on  the  grocery  business  in  New  York  City  and  are 
competitors  of  each  other.  For  the  purpose  of  putting  an 
end  to  this  competition  they  form  a  partnership  and  each 
contributes  his  stock  in  trade  to  the  capital  of  the  new  firm. 
Does  the  statute  make  illegal  the  partnership  contract? 
We  confidently  submit  that  it  does  not.  Stiness,  J.,  in 
Oakdale  Mfg.  Co.  et  al.  v.  Garst  (1894)  18  R.  I.  484,  at  p. 
487,  says  : 

"  But  it  does  not  follow  that  every  combination  in  trade,  even  though  such 
combination  may  have  the  effect  to  diminish  the  number  of  competitors  in 
business,  is  therefore  illegal.  Such  a  rule  would  produce  greater  public 
injury  than  that  which  it  would  seek  to  cure.  It  would  be  impracticable. 
It  would  forbid  partnerships  and  sales  by  those  engaged  in  a  common  busi- 
ness. It  would  cut  off  consolidations  to  secure  the  advantages  of  united 
capital  and  economic  administration.  It  would  prevent  all  restiictions  and 
exclusive  privileges,  and  hamper  the  familiar  conduct  of  commerce  in 
many  ways.  There  may  be  many  such  arrangements  which  will  be  bene- 
ficial to  the  parties  and  not  injurious  to  the  public.  Monopolies  are  liable 
to  be  oppressive  and  hence  are  deemed  to  be  hostile  to  the  public  good. 
But  combinations  for  mutual  advantage  which  do  not  amount  to  a  monop- 
oly, but  leave  the  field  of  competition  open  to  others,  are  neither  within 
the  reason  nor  the  operation  of  the  rule." 

In  United  States  v.  Joint  Traffic  Assn.  (1898)  171  U.  S. 
505,  at  p.  567,  Peckham,  ].,  says  : 

"  Nevertheless,  we  might  say  that  the  formation  of  corporations  for  busi- 
ness or  manufacturing  purposes  has  never,  to  our  knowledge,  been  regarded 
in  the  nature  of  a  contract  in  restraint  of  trade  or  commerce.  The  same 
may  be  said  of  the  contract  of  partnership." 

Here  is  a  clear  statement  that  the  United  States  Supreme 
Court  excepts  contracts  of  partnership  from  the  operation 
of  the  Sherman  Anti-Trust  Act.  They  should  equally  be 
excepted  from  the  operation  of  the  New  York  Anti-Trust 
Act. 

Another  illustration   and    our  present  purpose  will  be 

gained.     A,  B,  C,  D  and  E  are  each  engaged  in  New  York 

City  in  the  grocery  business.     Each  is  a  competitor  of  the 

other  four.     To  get  rid  of  this  competition  they  decide  to 

form  a  corporation,  and  each  transfers  his  business  and  its 

^ee  Diamond  Match  Co.  v.  Roeber  (1887)  106  N.  Y.  473;  Trenton 
Potteries  Co.  v.  Oliphant  (1899)  58  N.  J.  Eq.  507  ;  Oakdale  Mfg.  Co.  et  al. 
v.  Garst  (1894)  18  R.  I.  484. 
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good  will  to  the  corporation  and  receives  stock  in  payment 
therefor.  The  result  is  that  competition  among  five  com- 
petitors is  destroyed.  Is  the  corporation  illegal  ?  The  an- 
swer to  this  question  under  the  Sherman  Anti-Trust  Act 
by  Peckham,  J.,  has  been  given  in  the  last  citation  from  his 
opinion  in  the  United  States  v.  Joint  Traffic  Assn.  (1898) 
171  U.  S.  505,  at  p.  567.  The  question  can  certainly  have 
no  different  answer  under  the  New  York  statute.  The 
New  York  Anti-Trust  Act  was  certainly  not  intended  to  do 
away  with  all  the  provisions  of  the  corporation  laws  per- 
mitting persons  already  doing  business  to  form  corporations 
and  transfer  to  such  corporations  their  assets. 

If  contracts  and  combinations  such  as  we  have  just 
described  do  not  fall  within  the  condemnation  of  the  statute, 
what  are  the  contracts,  agreements,  arrangements  or 
combinations  which  do  fall  within  it?  This  question,  it 
seems  to  us,  is  not  difficult  of  answer.  There  is  one  feature 
common  to  these  excepted  cases  which  characterizes  them. 
After  the  contracts  or  combinations  have  been  formed,  the 
parties  thereto,  one  or  all,  cease  to  carry  on  the  separate 
and  distinct  business  which  they  have  each  carried  on  be- 
fore the  contracts  or  combinations  were  formed.  When 
A  sells  his  business  to  B  and  covenants  not  to  compete, 
after  the  contract,  A  ceases  to  do  business.  He  does  not 
continue  to  carry  on  business  and  submit  the  control  and 
management  thereof  to  the  dictates,  in  whole  or  in  part,  of 
some  one  other  than  himself.  So  in  the  case  of  the  partner- 
ship or  corporation.  The  persons  who  had  formerly  con- 
ducted separate  and  distinct  businesses  cease  to  conduct  them. 
In  neither  case  do  the  parties,  after  the  formation  of  the 
partnership  contract  or  the  corporation,  continue  to  carry 
on  their  separate  and  distinct  businesses  and  submit  the 
control  and  management  thereof,  in  whole  or  in  part,  to 
others.  But  contracts,  agreements,  arrangements  or  com- 
binations are  made  between  persons,  natural  or  artificial, 
who,  after  the  making  thereof,  continue  to  carry  on  busi- 
ness separately  for  their  own  benefit,  but  who,  by  means  of 
the  contract,  agreement,  arrangement  or  combination, 
voluntarily  impose  upon  themselves  restraints  as  to  the 
manner  in  which  they  will  carry  on  their  business.  It  is 
this  sort  of  restraint  of  trade  or  commerce  which  was  con- 
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demned  by  the  common  law  as  against  public  policy  and 
which  is  now  condemned  by  the  statute  under  discussion.1 

We  submit,  by  way  of  summary,  the  following  conclu- 
sions : 

(i)  The  purpose  of  the  statute  in  question  is  simply  to 
make  illegal  and  criminal  such  contracts,  agreements,  ar- 
rangements, or  combinations  as  had,  previous  to  the  statute, 
been  dealt  with  by  the  common  law,  and  treated  by  it  as 
against  public  policy,  and,  therefore,  non-enforcible  by  the 
courts. 

(2)  The  contracts,  agreements,  arrangements  or  com- 
binations declared  by  Section  1  of  the  statute  to  be  against 
public  policy,  illegal  and  void,  are  all  resolvable  into  con- 
tracts, agreements,  arrangements  or  combinations  in  re- 
straint of  trade  or  commerce. 

(3)  The  contract,  agreement,  arrangement  or  combina- 
tion aimed  at  by  Section  1  of  this  statute  is  a  contract, 
agreement,  arrangement  or  combination  whereby  the  parties 
thereto  by  means  of  the  contract,  agreement,  arrangement 
or  combination  voluntarily  impose  upon  themselves  a  re- 
straint which  disables  them  from  competing  in  some  trade 
or  industry  with  other  parties  to  the  same  contract,  agree- 
ment, arrangement  or  combination. 

The  restraint  in  all  the  contracts,  agreements,  arrange- 
ments or  combinations  aimed  at  by  this  statute  is  a  volun- 
tary restraint.  It  is  imposed  by  the  contract,  agreement, 
arrangement  or  combination  itself.  It  is  imposed  upon 
parties  to  the  contract,  agreement,  arrangement  or  combina- 
tion and  not  upon  persons  not  parties  thereto,  and  it  is  self- 
imposed  upon  such  parties  by  their  entering  into  the  con- 
tract, agreement,  arrangement  or  combination.2 

Thaddeus  D.  Kenneson. 

1  See  People  v.  Fisher  (1835)  14  Wend.  9;  Hooker  v.  Vandewater 
(1847)  4  Denio  349 ;  Stanton  v.  Allen  (1848)  5  Denio  434;  Clancey ^.  The 
Onondaga  Fine  Salt  Mfg.  Co.  (1862)  62  Barb.  395;  Arnot  v.  Pittston  & 
Elmira  Coal  Co.  (1877)  68  N.  Y.  558  ;  Pittsburg  Carbon  Co.  v.  McMillin, 
Recvr.  (1890)  119  N.Y.  46;  People  v.  Sheldon  (1893)  139  N.  Y.  251  ;  Cum- 
mings  v.  Union  Blue  Stone  Co.  (1900)  164  N.  Y.  401  ;  Cohen  v.  Berlin  & 
Jones  Envelope  Co.  (1901)  166  N.  Y.  292  ;  United  States  v.  Freight  Assn. 
{1897)  166  U.  S.  290  ;  United  States  v.  Joint  Traffic  Assn.  (1898)  171  U. 
S.  505  ;  Addyston  Pipe  &  Steel  Co.  v.  United  States  (1899)  175  U.  S.  211. 

2  The  writer  wishes  to  acknowledge  his  obligation  to  Mr.  J.  L.  Thorn- 
dike  of  the  Boston  Bar,  author  of  a  pamphlet  published  by  Little,  Brown  & 
Co.  under  the  title,  The  Decision  in  the  "  Merger  Case." 
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III.     The  Sword  of  Justice. 

In  the  repression  of  crime  and  the  active  execution  of 
the  law  we  find  a  sequence  from  earlier  to  later  times 
closely  parallel  to  that  which  we  have  alreadv  noticed  in 
civil  jurisdiction.  The  King's  power  is  at  first  held  in 
reserve  to  be  exercised  only  on  occasions  of  special 
urgency.  But,  as  government  is  consolidated,  resort  to 
the  King's  justice  is  more  and  more  common,  until  it 
becomes  the  rule,  and  the  cumbrous  methods  of  the  old 
popular  courts  are  superseded.  Remedies  which  were 
extraordinary  become  ordinary  ;  the  jurisdiction  is  accepted 
as  regular,  and  recognized,  by  statutory  amendment,  and 
otherwise,  in  the  proceedings  of  Parliament.  But  in  thus 
becoming  an  everyday  affair  the  royal  jurisdiction  has 
lost  something  of  its  ancient  moral  authority.  Great  men 
despise  the  process  and  executive  officers  even  of  the 
King's  justice;  poor  men  complain  that  the  local  influ- 
ence of  their  powerful  adversaries  makes  it  impossible 
for  them  to  get  anything  done.  Sheriffs  are  cajoled  or 
bribed  ;  juries  are  often  packed,  sometimes  bribed  and 
sometimes  intimidated.  New  kinds  of  wrongdoing,  public 
and  private,  which  cannot  be  dealt  with  under  any  of  the 
fixed  forms  of  the  Common  Law,  disturb  the  peace  of  the 
kingdom  and  vex  honest  men.  Fresh  exercise  of  the  King's 
residuary  power  is  the  obvious  remedy.  The  King  and 
the  Council  cannot  recall  or  refashion  the  judicial  functions 
already  created  ;  but  they  can  supplement  the  shortcom- 
ings of  the  regular  process  of  law  ;  they  would  not  be  per- 
forming their  duty  to  the  kingdom  if  they  did  not. 
Enormous  offenses  call  for  a  greater  axe.  Down  to  the 
reign  of  Charles  I  this  was  accepted  doctrine.  It  is  allowed 
by  all  recent  writers  on  the  subject  that  the  extraordinary 
criminal  jurisdiction  of  the    King's    Council  sitting  in  the 
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Star  Chamber  (such  was  the  proper  style),1  criminal  equity 
as  it  has  been  called,  was  analogous  to  the  equitable  juris- 
diction of  the  Chancellor  in  civil  matters,  as  the  best  con- 
temporary authorities  said  it  was. 

But  extra-judicial  causes,  reinforced  by  barely  plausible 
legal  reasons  only  as  an  afterthought,  led  to  complete 
divergence  in  the  results.  The  "praetorian"  civil  juris- 
diction flourished  and  became  in  due  time  a  perfectly 
regular  part  of  our  judicature  ;  the  "  censorial  "  power  of 
the  Council,  while  it  was  still  imperfectly  specialized,  was 
abused  for  the  ends  of  political  and  religious  tyranny,  and 
provoked  a  reaction  which  involved  it  in  the  general  fall  of 
Charles  I's  system  of  absolute  government. 

In  Henry  VIII's  time,  as  Sir  Thomas  Smith,  writing  un- 
der Elizabeth,  tells  us,  it  was  "  marvellous  necessary  "  to 
augment  the  authority  of  the  Star  Chamber  "  to  repress 
the  insolency  of  the  noblemen  and  gentlemen  of  the  north 
parts  of  England,  who  being  far  from  the  King  and  the 
seat  of  justice  made  almost  as  it  were  an  ordinary  war 
among  themselves,  and  made  their  force  their  law,  band- 
ing themselves  with  their  tenants  and  servants  to  do  or 
revenge  injury  one  against  another  as  they  listed." 
Coke,  a  stern  enough  censor  of  encroaching  jurisdictions, 
called  the  Star  Chamber  "  the  most  honourable  court  (our 
Parliament  excepted)  that  is  in  the  Christian  world,''  and 
added  :  "  This  court,  the  right  institution  and  ancient 
orders  thereof  being  observed,  doth  keep  all  England 
quiet."  It  is  remarkable  that  Coke  has  nothing  to  say 
about  the  Star  Chamber's  very  wide  departure  from  the 
course  of  the  Common  Law.  He  states  without  any  com- 
ment that  "  the  proceeding  in  this  court  is  by  bill  or 
information,  by  examination  of  the  defendant  upon  inter- 
rogatories, and  by  examination  of  witnesses."  Perhaps  he 
thought  that  sufficient  respect  was  paid  to  the  Common 
Law,  and  good  enough  security  taken  for  substantial  justice 

1  The  opinion  that  the  Star  Chamber  was  a  new  and  illegal  court 
seems  to  have  rested  partly  on  forgetfulness  of  this  material  fact  and  partly 
on  a  misunderstanding  of  the  Act  of  Henry  VII  which  gave  a  special 
jurisdiction  to  a  statutory  Commission  including  persons  who  might  not  be 
members  of  the  Council.  See  Coke,  4  Inst.  62  ;  Stephen,  Hist.  Cr.  L.  c. 
vi ;  Holdsworth  i.  271  ;  Carter,  Hist,  of  English  Legal  Institutions,  c.  xiv. 
It  is  doubtful  whether  this  statutory  court  ever  acted.  Apparently  it  might 
have  sat  anywhere  in  England. 
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being  observed,  by  the  inclusion  of  the  two  Chief  Justices 
among  the  ordinary  members  of  the  court.  At  any  rate 
Coke's  testimony  removes  any  suspicion  of  partiality  that 
might  otherwise  attach  to  Bacon's.  What  Bacon  says  is 
worth  citing  in  full,  both  as  a  good  specimen  of  his  prose 
and  as  an  illustration  of  the  received  doctrine  of  "  residual 
jurisdiction."  He  says  in  his  History  of  King  Henry  VII; — 1 

.«*  *  *  There  were  that  Parliament  [A.  D.  1487] 
divers  excellent  laws  ordained.     *     *     * 

"  First,  the  authority  of  the  Star-chamber,  which  before 
subsisted  by  the  ancient  common  laws  of  the  realm,  was 
confirmed  in  certain  cases  by  Act  of  Parliament.  This 
court  is  one  of  the  sagest  and  noblest  institutions  of 
this  kingdom.  For  in  the  distribution  of  courts  of  ordi- 
nary justice  (besides  the  high  court  of  Parliament),  in  which 
distribution  the  King's  bench  holdeth  the  pleas  of  the 
crown;  the  Common-place,  pleas  civil;  the  Exchequer, 
pleas  concerning  the  King's  revenues ;  and  the  Chancery, 
the  Pretorian  power  for  mitigating  the  rigour  of  law,  in 
case  ol  extremity,  by  the  conscience  of  a  good  man  ;  there 
was  nevertheless  always  reserved  a  high  and  pre-eminent 
power  to  the  King's  counsel  in  causes  that  might  in  ex- 
ample or  consequence  concern  the  state  of  the  common- 
wealth ;  which  if  they  were  criminal,  the  counsel  used  to 
sit  in  the  chamber  called  the  Star-chamber;  if  civil  in  the 
white-chamber  or  White-hall.  And  as  the  Chancery  had 
the  Pretorian  power  for  equity,  so  the  Star-chamber  had 
the  Censorian  power  for  offences  under  the  degree  of  capi- 
tal. This  court  of  Star-chamber  is  compounded  of  good 
elements;  for  it  consisteth  of  four  kinds  of  persons; 
counsellors,  peers,  prelates  and  chief  justices  :  it  discerneth 
also  principally  of  four  kinds  of  causes :  forces,  frauds,  crimes 
various  of  stellionate,  and  the  inchoations  or  middle  acts 
towards  crimes  capital  or  hainous  not  actually  committed 
or  perpetrated.  But  that  which  was  principally  aimed  at 
by  this  act  was  force  {suppressio  turbarum  illicitarum,  Latin 
version)  and  the  two  chief  supports  of  force,  combination 
of  multitudes,  and  maintenance  or  headship  of  great  per- 
sons." 

1  Works,  ed.  Spedding,  vi.  85. 

2  Stellionatus  is  in  Roman  law  criminal  fraud  not  amounting  to  any 
other  definite  offense  :  Dig.  XL VI  I.  20,  Cod.  IX.  34. 
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Thus  the  Council  in  the  Star  Chamber,  like  the  Chan- 
cellor in  his  court,  dealt  partly  with  offenses  for  which 
there  was  an  adequate  remedy  in  fact  in  the  ordinary 
course  of  law,  partly  with  such  as  were  not  otherwise 
punishable  at  all,  or  not  clearly  so.  Riot  and  unlawful 
assemblies,  intimidation,  forgery,  miscellaneous  frauds  and 
perjury  were  the  staple  matters  of  its  jurisdiction.  There 
is  no  reason  to  doubt  that  for  many  years  the  activity  of 
the  Star  Chamber  was  useful  and  even  popular.  It  is  at 
least  doubtful  whether  its  sentences  were  commonly  thought 
too  severe  until  it  began  to  make  itself  an  instrument  of 
political  persecution.  In  many  cases  the  offense  had  been 
denounced,  and  the  punishment  prescribed,  by  Act  of 
Parliament.  It  does  not  appear  that  any  one  protested 
against  the  absence  of  a  jury.  Defendants  did  object  to 
being  interrogated  on  oath  by  the  court.  On  this  point  it 
may  perhaps  be  doubted  whether  systematic  and  deliberate 
interrogation  were  less  fair  to  a  man  on  his  trial  than  the 
running  fire  of  cross-examination  by  the  judges,  restrained 
by  no  rules  of  evidence,  which  the  prisoner  had  to  stand  in 
all  ordinary  criminal  cases  of  any  importance  down  to  the 
Restoration.  There  was,  however,  then  and  long  after- 
wards, a  much  sharper  distinction  in  common  opinion 
between  sworn  and  unsworn  assertions  or  answers  than  any 
honest  man  would  now  admit.  An  unknown  man's  oath 
seems  to  have  weighed  a  good  deal  more  with  our  ancestors 
than  it  does  with  us,  and  his  word  a  good  deal  less.  We 
may  even  read  how  the  reason  that  "  the  law  intends  the 
oath  of  every  man  to  be  true  "  was  seriously  assigned  for 
perjury  being  a  merely  statutory  offence.1  An  interesting 
but  insoluble  question  is  what  would  have  been  the  effect 
on  our  ideas  and  practice  in  the  matter  of  criminal  justice 
if  the  Star  Chamber  had  persisted.  Certainly  the  modern 
sentiment  which  says  to  the  twelve  men  in  a  box  "  Ye  are 
gods,"  could  not  have  grown  up  such  as  we  have  it  now. 
We  may  guess,  on  the  other  hand,  that  the  obnoxious 
inquisitorial  process  would  have  come  into  subjection  to 
the  rules  of  evidence,  and  have  been  modified  into  some- 
thing no  worse  than  making  the  accused  a  compellable  as 
well  as  a  competent  witness  on  his  own  behalf.     The  com- 

1  Stephen,  Hist.  Cr.  L.  iii.  245. 
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petition  of  the  Star  Chamber  might  even  have  led  to  improve- 
ments in  the  practice  of  the  ordinary  courts  for  which,  as 
it  fell  out,  we  had  to  wait  till  the  nineteenth  century.     But 
all  this  is  mere  speculation.     Under  Charles  I  there  was  a 
well-known    series   of    really    tyrannical    prosecutions   for 
so-called  libels  which  would  now  be  left  to  the  mercies  of 
serious  or  comic  reviewers.      The  excessive  sentences  on 
Prynne  and  others  brought  the  Star  Chamber  into  hopeless 
disrepute.     Yet  the  Act  of  1640  which  abolished  the  court 
did  not  deny  the  jurisdiction.     The  preamble  does  indeed 
suggest  that  it  was  derived  merely  from  the  Act  of  Henry 
VII,  a  view  which  no  one  now  thinks  defensible;  it  goes 
on  to  charge  the  court  with  having  invented  new  offenses, 
which  was  true  to  some  extent,  but  justifiable  according  to 
the  received  opinion  of  the  King's  powers  and  duties;  with 
having  inflicted  "  heavier  punishments  than  by  any  law  is 
warranted,"  which  seems  doubtful,  considering  the  number 
and  ferocity  of  sixteenth-century  penal  statutes ;  and   with 
having  abused  its  process  "  to  introduce  an  arbitrary  power 
and    government,"    which    was   certainly,  true.     Not   only 
"the    court    commonly    called    the     Star    Chamber"    but 
other  similar  jurisdictions  were  severally  and  collectively 
abolished,   and    any    attempt    to    erect   any    such    "court 
council  or  judicature"  forbidden  for  time  to  come.     The 
Council  of  the  North,  the  Council  of  Wales  and  the  Marches, 
and  minor  jurisdictions  of  the  same  kind  in  the  Duchy  of 
Lancaster  and  county  palatine  of  Chester— all  being  in  the 
nature  of  criminal  equity  modelled  on  the  Star  Chamber 
practice,  and  having  more  or  less  statutory  confirmation  to 
show  -were  expressly  included.       In  terms   the   abolition 
did  not  extend  to  the  Court  of  Requests',  which  administered 
only  civil  justice ;  nevertheless  its  position  became    unten- 
able, and,  as  we  have  seen,  it  disappeared.1     Thus  did  the 
Star  Chamber  and  its  satellites  fall  upon  the  common  law, 
and  they  were  broken.     After  the  Restoration  the  Court  of 
King's   Bench    assumed,   without  objection  from   any  one, 
those  parts  of  the  Star  Chamber  jurisdiction  which  were  of 
obvious  general  utility,  besides  the  more  doubtful  attribute 

1  Sir  James  Stephen  points  out  that  the  other  courts  named  in  the  Act 
were  not  abolished,  but  only  their  jurisdiction  so  far  as  it  was  like  that  of 
he  Star  Chamber.     The  effect  was  abolition. 
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of  a  general  censorial  power  over  publications.  This  quasi- 
judicial  control  of  the  press  appears  to  be  the  principal 
historical  origin  of  our  modern  law  of  copyright.  It  is 
beyond  our  present  scope  to  say  anything  of  the  manner  in 
which  the  subject  became  a  battle-ground  for  speculative 
arguments  derived  from  the  eighteenth-century  version  of 
the  Law  of  Nature,  and  the  problem  was  quieted  though 
not  solved  by  a  statutory  compromise. 

It  is  significant  for  our  purpose  that  the  growth  of  the 
Star  Chamber  and  kindred  jurisdictions  coincides  with  the 
period  in  which  the  business  and  reputation  of  the  common 
law  courts  were  at  their  lowest  point,  and  in  which  the  Year 
Books  came  to  an  obscure  end.  There  were  men  in  high 
places  who  would  have  well  liked  to  see  Henry  VIII 
attempt  a  reception  of  Roman  law  in  England  ;  if  there  was 
not  a  formed  plot  against  the  common  law,  there  were  all 
the  materials  tor  it.  So  my  learned  friend  Mr.  Maitland 
has  told  us  with  his  peculiar  felicity.1  He  thinks  the  danger 
was  really  considerable  ;  he  is  disposed  to  ascribe  its  brief 
duration  and  the  vigorous  reaction  that  followed  to  the 
existence  of  a  school  of  national  law  in  the  Inns  of  Court. 
We  cannot  actually  prove  a  deliberate  policy  of  depressing 
the  ordinary  courts  with  a  view  to  supplant  their  more 
important  functions  by  extraordinary  jurisdictions  and  at 
last  reduce  them  to  insignificance  ;  but  it  is  a  case  of  grave 
suspicion.  At  all  events  the  impression  made  on  a  student 
of  political  history  coming  to  the  subject  with  a  fresh  mind 
is  that  the  policy  of  the  King's  Council  under  the  Tudors 
was  directed  to  impressing  and  did  impress  even  the  ordi- 
nary course  of  criminal  justice  with  an  inquisitorial  char- 
acter.2 

If  we  believe,  however,  that  the  course  of  the  events 
which  determine  national  issues  is  above  the  individual  will 
and  design  of  any  actor  in  them,  and  that  the  reasons  assigned 
by  the  best  observers  at  the  time,  even  if  really  operative, 
are  seldom  the  whole  or  the  most  efficient,  we  shall  regard 
it  as  a  secondary  question  whether  there  was  at  any  time  a 
settled  plan  for  subordinating  the  maintenance  of  public 
order  in  the  King's  name  and  by  a  regular  system  of  legal 

1  English  Law  and  the  Renaissance,  Cambridge,  1901. 

2  John  Pollock,  The  Popish  Plot,  289. 
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justice  to  an  extraordinary  royal  power  which  would  have 
professed  to  do  justice  but  which  claimed  to  be  superior  to 
the  law.  The  conflict  was  in  fact  as  acute  and  as  decisive 
as  if  it  had  been  deliberately  prepared  on  both  sides.  Bacon 
had  talked  of  lions  under  the  throne.  Before  another  gen- 
eration had  passed,  all  men  might  see  that  the  Common 
Law  was  on  the  throne  and  the  King's  prerogative  was 
under  it.  Beware  how  you  touch  points  of  prerogative, 
said  James  I,  with  Bacon's  advice  and  approval.  Preroga- 
tive is  nothing  but  the  law  specially  concerning  the  King, 
said  Selden,  and  so  we  have  all  said  after  him. 

The  undefined  powers  of  the  Crown  in  matters  of  execu- 
tive policy  have  had  a  different  history.  They  have  not  been 
suppressed  ;  they  have  been  very  little  if  at  all  impaired. 
They  have  been  taken  alive  by  a  Ministry  existing  at  the  will 
of  the  House  of  Commons,  and  have  enabled  us  to  combine 
a  democratic  legislature  with  an  executive  which,  when  it 
chooses  to  act  boldly,  can  be  as  swift  and  strong  as  any  in 
the  world.  We  can  afford  to  trust  our  ministers  with  the 
ancient  rights  of  the  Crown,  including  the  right  to  make 
war  and  peace  and  conclude  treaties,  because  they  can  be 
called  to  account  at  any  moment.  At  the  time  when  the 
constitutional  position  of  the  judicature  and  the  autonomy 
of  the  superior  courts  were  settled,  the  political  doctrine  of 
ministerial  responsibility  was  not  yet  known.  If  it  had 
come  earlier,  the  Star  Chamber  jurisdiction  might  have  been 
transformed  instead  of  being  abolished  ;  the  House  of  Com- 
mons would,  in  one  form  or  another,  have  interfered  more 
actively  and  frequently  in  judicial  affairs  ;  and  the  appellate 
jurisdiction  of  Parliament,  which  as  late  as  the  Restoration 
was  neither  defined  nor  clearly  recognized,  might  have  been 
shared  in  some  way  between  the  two  Houses  instead  of 
being  confined  to  the  House  of  Lords.  It  might  be  an 
amusing  speculation  whether  this  kind  of  development  would 
have  given  us  better  or  worse  law  than  we  have.  I  rather 
think  it  would  have  tended  to  make  the  courts  too  sensitive 
to  political  influence  and  the  current  theories  of  the  day. 
Social,  economical  and  political  doctrines  do  leave  their 
mark,  as  it  is,  on  our  unwritten  law  ;  but  the  movement  is 
gradual.  In  about  three  centuries  we  have  practically 
reversed  our  working  rule  about  agreements  in  restraint  of 
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trade,  and  this  without  a  breach  of  continuity  at  any  assign- 
able point  and  without  any  aid  from  legislation.  The  mill 
has  ground  slowly  but  small.  Would  the  result  have  been 
as  convincing  if  it  had  been  less  deliberate  or  less  detached 
from  politics? 

But  let  us  leave  guesswork.  The  capital  fact  for  us  is 
that  the  machinery  of  the  King's  Peace,  from  the  Court  of 
King's  Bench  to  the  rustic  justice  of  petty  sessions,  was  con- 
solidated, between  the  twelfth  and  the  sixteenth  centuries, 
out  of  powers  in  their  origin  special  and  extraordinary  ;  and 
that,  having  become  ordinary,  it  was  strong  enough  to  hold 
its  own  against  arbitrary  additions  even  when  they  came 
with  no  small  colour  of  public  utility.  How  had  the  King's 
justice  won  the  whole  field  and  become  popular  in  its  vic- 
tory? The  conquest  was  almost  dramatic  in  thoroughness 
and  speed.  In  the  first  half  of  the  twelfth  century  one  might 
still  talk  of  the  blood-feud  as  the  normal  way  of  pursuing 
crime,  and  the  nascent  pleas  of  the  Crown,  the  matters  re- 
served to  the  jurisdiction  of  the  King,  or  those  lords  to  whom 
he  granted  royal  franchises,  as  exceptional.  By  the  end  of 
that  century  the  proceedings  in  serious  criminal  cases  were 
already  in  the  King's  hand,  or,  if  not  initiated  in  his 
name,  largely  under  his  control.1  The  methods  of 
proof  were  still  archaic,  but  improvement  was  beginning. 
The  ancient  popular  justice  had  broken  down.  The  strong 
point  of  its  methods  was  a  very  summary  process  when  the 
criminal  was  caught  red-handed.  How  that  process  became 
obsolete  is  not  quite  clear.  A  peculiar  jurisdiction  to  punish 
theft  in  this  manner,  the  mode  of  execution  being  decapitation 
by  a  kind  of  guillotine,  existed  under  a  local  franchise  at  Hali- 
fax in  Yorkshire  as  late  as  the  eighteenth  century,  though 
the  last  instance  of  its  exercise  appears  to  have  been  in 
1650. 3  But,  failing  this  first  chance,  there  were  no  satisfac- 
tory  means   in    the   popular   procedure  of  convicting  the 

1  See  13  Harv.  Law  Rev.  77  seq. 

2  Halifax  and  its  Gibbet- law  placed  in  a  true  light.  Lond.  1708,  re- 
published at  Halifax  in  1761.  The  first  edition  seems  not  to  have  been 
known  to  Sir  James  Stephen,  whose  account,  Hist.  Cr.  L.  i.  265.  is  suffi- 
cient for  most  purposes.  The  felon  had  to  be  taken  "  hand-habend,  back- 
berand,  or  confessand  ",  conditions  which  seem  to  have  been  rather  loosely 
interpreted.  The  so-called  jurymen  were  not  a  sworn  inquest,  but  repre- 
sented the  ancient  witness  of  the  suitors  and  were  themselves  the  judges 
"  to  hear,  examine  and  determine." 
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guilty  or  clearing  accused  innocent  persons,  and  no  regular 
means  at  all  of  detecting  criminals  or  bringing  suspected 
persons  to  trial.  The  law  had  only  the  precarious  and 
clumsy  instruments  of  ordeal  and  outlawry.  The  formal 
condemnation  of  ordeal  by  the  Church  brought  matters  to 
a  crisis.  Perhaps  the  Lateran  Council  only  set  an  official 
stamp  on  a  practically  foregone  conclusion.  There  is  clear 
enough  proof  that  in  England  the  ordeal  was  already  dis- 
credited before  the  end  of  the  twelfth  century.  Clerkly 
writers  were  quite  prepared  to  hint  their  belief  in  a  con- 
demned man's  innocence  if  a  miracle  had  been  wrought  for 
him  afterwards,  as  we  find  in  a  very  celebrated  case  in  the 
acts  of  St.  Thomas  of  Canterbury.  Moreover,  the  Church 
had  in  truth  (and  this  should  be  remembered  to  her  credit) 
never  liked  the  ordeal  in  any  form.  If  the  water  and  the 
iron  had  their  garnish  of  clerkly  pomp  and  ritual,  this  was 
allowed  for  the  hardness  of  men's  hearts,  and  moreover  gave 
opportunities  of  controlling  the  result  which  were  almost 
certainly  used,  and  probably  used,  on  the  whole,  on  the 
side  of  substantial  justice.  Whether  the  ordeal  was  driven 
out  by  the  Lateran  Council  or  merely  expedited  on  the 
way  it  was  already  going,  it  disappeared,  and  a  new  mode 
of  finaltrial  had  to  be  found. 

One  instrument  of  justice  was  still  recent,  favored  as  an 
enlightened  invention,  and  capable  of  fresh  adaptations. 
The  contact  of  royal  authority  with  popular  courts  had 
already  turned  the  vague  accusation  of  offenders  by  com- 
mon report  into  a  presentment  by  definite  persons  chosen 
to  represent  the  best  knowledge  of  the  neighborhood. 
Already  the  verdict  of  a  new  or  reinforced  jury  had  been 
taken  as  equivalent  to  the  conclusive  proof  against  a 
criminal  afforded  by  manifest  facts.  The  red-handed  man- 
slayer  or  "  hand-having  "  thief  taken  on  fresh  pursuit  and 
with  good  witness  had  no  defence  open  to  him.  "  He 
cannot  gainsay  it,  so  let  him  be  hanged.''  So  the  judgment 
of  the  law  still  ran  in  the  thirteenth  century.  It  seemed 
reasonable  to  some  of  the  King's  judges  that  deliberate  con- 
firmation of  the  accusing  inquest  by  a  fresh  inquest  of  the 
country  should  be  deemed  as  strong  as  ocular  proof. 
Henry  of  Bratton  was  prepared  to  make  trial  by  the 
country  the  universal  and  compulsory  process.     Most  un- 
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fortunately  for  the  credit  of  the  law  this  direct  and  simple 
way  was  not  taken.     Criminal  procedure  admitted,  in  the 
Anglo-Norman  period,  of  three  ways  of  decision.     First, 
summary  condemnation  and  execution  upon  the  suitors'  di- 
rect witness  of  the  crime.    This  went  out  of  use  in  the  course 
of  the  thirteenth  century.     Secondly,  ordeal.     This,  as  we 
said,  was  formally  abolished.     Thirdly,  battle  (in  principle 
a  kind  of  ordeal,  as  being  the  judgment  of  God,  but  having 
a  quite  distinct  history),  in  the  case,  and  in  such  case  only, 
of  an  "appeal''   by  a  widow  or  kinsman.     This  criminal 
appeal  was  really   a  legalized  form  of  the  blood-feud,  and 
preserved  traces  of  private  revenge  long  after  the  enforce- 
ment of  the  sentence  had  been  taken  over  by  public  justice. 
As  late  as  1409  Justice   Tirwhit  said   "  By  the  ancient  law 
when  one  is  hanged  on  an  appeal  of  a  man's  death,  the  dead 
man's  wife  and  all  his  kin  shall  drag  the  felon  to  execu- 
tion ;"  and  Chief  Justice  Gascoigne  added  "  That  has  been 
so  in  our  own   time."1     But  in  the  case  of  the   appellor 
dying  or  making  default  the  suit  passed  over  to  the  King,  as 
the  wrong  included  a  breach  of  the  King's  peace,  and  the 
King  could  not  do  battle.     For  the  rest,  trial  by  battle  re- 
mained possible  in  some  civil  cases,  but  it  appears,  from 
the  early  thirteenth  century  onwards,  mostly  as  a  cloak  for 
a  compromise  made  at  the  last  moment.     We  hear  of  settle- 
ments when  the  champions  were  in  the  field,  and  of  the 
court,    by    way  of  getting   some   sport   for   their  trouble, 
requiring  the    champions   to   exchange  a  few  strokes   for 
form's  sake.     Archaic  as  it  undoubtedly  was,2  trial  by  bat- 
tle was  never  anything  but  an  unpopular  exotic  in  England. 
It  lingered  as  a  mere  curiosity  of  the  law  till  the  early  part 
of  the  nineteenth  century,  when  an  unexpected  revival  of 
the  right  to  demand  it  in  a  criminal  appeal  brought  about 
its  formal  abolition.     The  story  is  very  well  known  and  it 
would  be  useless  for  our  present  purpose  to  recall  it  here. 
Finally,  trial  by  the  country  was  introduced  early  in  the 
thirteenth  century  as  an  alternative  at  the  prisoner's  option. 

1  1 1  Henry  IV,  12,  pi.  24. 

2  The  horned  staff  which  was  the  proper  weapon  of  the  judicial  duel 
may  even  point  (though  this  is  doubtful)  to  an  origin  earlier  than  the  use 
of  metals.  Observe  that  the  knightly  duel  of  the  later  Middle  Ages  is 
entirely  distinct,  and  see  generally  Mr.  G.  Neilson's  excellent  monograph 
"Trial  by  Combat." 
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The  natural  and  reasonable  course  would  have  been  to 
send  him  to  a  jury  without  option  in  the  cases,  becoming 
the  majority,  where  no  other  mode  of  trial  was  pos- 
sible. But  our  criminal  law  had  already  hardened  into  so 
much  formalism  that,  notwithstanding  the  better  example 
of  Bracton  and  others,  the  judges  disclaimed  jurisdiction  to 
summon  a  jury  to  try  a  prisoner  who  had  not  put  himself 
on  the  country.  The  nominal  option  was  not  to  be 
touched,  although  there  was  no  real  alternative  left. 
Accordingly  the  prisoner  who  "stood  mute"  brought 
the  whole  proceeding  to  a  dead-lock.  Nothing  bet- 
ter occurred  to  the  champions  of  logic  and  abhorrers  of 
usurped  jurisdiction  than  to  treat  his  conduct  as  a  con- 
tempt of  the  King's  authority,  very  nearly  though  not  quite 
amounting  to  a  capital  offense ;  and  this  led,  after  a  short 
period  of  unsettled  practice,  to  the  "  peine  forte  et  dure." 
The  barbarous  pedantry  of  turning  the  prisoner's  right  to 
choose  his  own  mode  of  trial  into  an  election  to  save  his 
property  or  his  conscience,  as  the  motive  might  be,  by  suf- 
fering a  cruel  and  contumelious  death,  was  the  worst  blot 
on  our  criminal  system,1  and  remained  so  for  centuries. 
Neither  the  solution  of  treating  the  prisoner  as  guilty  by 
default,  nor  the  more  benignant  fiction,  which  we  have 
now  adopted,  of  treating  him  as  having  pleaded  not  guilty, 
occurred  to  any  one.  Much  bolder  fictions  were  to  be  used 
in  time  by  the  judges  of  the  several  courts  to  extend  their 
jurisdiction  ;  but  perhaps  we  may  say  that  in  the  thirteenth 
century  the  age  of  fictions  good  or  bad  was  not  yet.  How- 
ever, the  case  of  a  prisoner  refusing  to  plead  was  not 
common,  though  we  hear  of  it  down  to  the  eighteenth 
century  ;  nor  has  it  any  traceable  connexion  with  the  gen- 
eral evolution  of  the  law. 

On  the  whole  the  jury  triumphed  in  criminal  as  well  as 
in  civil  justice.  But  until  the  sixteenth  century  the  process 
was  gradual  and  inconspicuous,  and  some  of  the  most  im- 
portant matters  were  settled  as  it  were  by  accident.  We 
can   now  see  that  if  the  verdict  of  a  majority  had  been 

1  English  criminal  law  in  general,  as  it  was  in  the  Middle  Ages,  may 
seem  cruel  to  those  who  do  not  know  anything  of  Continental  methods. 
To  those  who  do  it  will  appear,  as  it  did  to  Fortescue,  relatively  humane 
There  is  a  heavy  debit  to  the  account  of  Roman  example  and  learning  in 
this  matter. 
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accepted,  the  resistance  of  juries  to  the  Crown  in  later 
times  would  have  been  perhaps  impossible,  certainly  much 
less  effective.  The  rule  was  not  fixed  before  the  fourteenth 
century,  and  I  do  not  think  it  was  ever  laid  down  in  terms 
that  juries  must  be  unanimous.  It  is  true  that  the  dooms 
of  the  ancient  popular  courts  had  in  some  countries,  if  not 
in  England,  to  be  unanimous;  but  the  jury  has  nothing  to 
do  with  the  ancient  folk-law.  What  was  actually  decided 
was  that  the  verdict  of  fewer  than  twelve  men  would  not 
do,  and  this  appears  to  rest  on  a  quite  different,  but  not 
less  archaic  principle,  the  inherent  sanctity  of  the  number 
twelve.  Then,  as  not  less  than  twelve  men  would  suffice, 
so  it  became  the  fixed  custom  not  to  have  more  on  a  petit 
jury;  why  I  know  not,  unless  that  it  obviously  saved  trouble 
to  take  the  least  number  that  sufficed.  To  this  day  the 
grand  jury  need  not  be  unanimous,  though  every  present- 
ment must  be  made  by  at  least  twelve  men.  Accordingly 
the  total  number  is  twenty-three,  making  twelve  a  majority. 
During  the  formative  period  nobody  that  I  know  of  had 
any  inkling  of  the  future  political  and  constitutional  impor- 
tance of  jury  trial.  Fortescue's  panegyric  on  the  twelve 
men  in  his  "  De  laudibus  legum  Angliae  "  is  a  learned, 
artificial  and  I  fear  scarcely  honest,  panegyric  addressed, 
like  the  whole  treatise,  to  exalting  the  Common  Law  above 
the  Civil  Law.  The  ordinary  English  suitor  naturally  knew 
nothing  about  foreign  civilian  procedure,  and  therefore 
could  not  appreciate  what  he  had  escaped.  He  might 
know  something  of  canonical  procedure  through  the  spir- 
itual courts.  Ecclesiastical  officials  might  be  meddling  and 
fussy  ;  but,  until  late  in  the  fifteenth  century,  the  Courts 
Christian,  under  colour  of  punishing  the  sin  of  breach  of 
faith,  provided  remedies  in  many  cases  of  ordinary  secular 
business  which  the  King's  justices  regarded  as  outside  their 
jurisdiction.  There  is  no  reason  to  think  that  Fortescue 
represented  public  opinion  or  troubled  himself  about  it,  or 
that  the  verdicts  of  juries  were  then  particularly  respected 
or  trusted  in  common  esteem.  With  the  Renaissance  there 
came  a  spirit  of  comparative  inquiry  and  something  more 
like  impartial  criticism.  Sir  Thomas  Smith  commended 
the  jury  process,  not  because  it  necessarily  led  to  a  right 
judgment  on  the  merits,  for  "  the  twelve  men  be  commonly 
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rude  and  ignorant,"  but  because  it  was  more  expeditious 
than  the  interminable  written  pleading  of  the  civilians. 
The  first  virtue  of  legal  justice,  in  a  society  still  subject  to 
disorders,  is  not  that  it  decides  rightly,  but  that  it  decides 
at  all.     We  have  now  almost  forgotten  this. 

What  really  made  the  fortune  of  the  jury  was  the  ex- 
cessive zeal  of  royal  officers  in  the  Tudor  period.  For  a 
time  they  had  made  Parliament  little  more  than  an  instru- 
ment for  registering  royal  decrees ;  next  they  wanted  to 
make  jurymen  passive  registrars  of  foregone  political  con- 
demnations, and  that  was  too  much.  A  fixed  point  is  given 
by  the  acquittal  of  Sir  Nicholas  Throckmorton,  under 
Queen  Mary,  on  the  charge  of  high  treason  by  complicity 
in  Wyatt's  rebellion.  Against  the  Crown  and  against  the 
Court  the  jury  found  him  not  guilty,  partly  persuaded  by 
his  extremely  able  defence,  and  partly,  one  may  guess,  be- 
cause a  citizen  of  London  at  large  "  misliked  the  coming  of 
the  Spaniards  into  this  realm"  no  less  than  Sir  Nicholas 
himself.  True,  the  jurors  were  reprimanded  and  some  of 
them  fined  :  but,  as  Sir  Thomas  Smith,  no  demagogue,  tells 
us,  "  those  doings  were  even  then  of  many  accounted  very 
violent,  tyrannical,  and  contrary  to  the  liberty  and  custom 
of  the  realm  of  England."  From  that  time  the  power  of 
juries,  and  their  function  as  the  voice  of  public 
feeling,  began  to  be  understood ;  and  they  became 
capable  not  only  of  guarding  the  liberty  of  the  sub- 
ject, but  of  contributing  priceless  elements  of  common 
sense  and  business  knowledge  to  the  development  of  the 
Common  Law  in  civil  jurisdiction.  On  the  whole  they  re- 
flected common  opinion  faithfully  enough,  for  better  or 
worse.  There  was  no  warrant  against  a  jury  being  misled 
by  panic  or  prejudice.  It  fared  ill  with  prisoners  when  the 
jurymen's  political  or  religious  aversions  went  along  with 
the  case  for  the  prosecution,  as  was  seen  at  the  time  of  the 
Popish  Plot.  On  the  other  hand  an  acquittal  in  a  political 
prosecution,  as  in  the  case  of  the  Seven  Bishops,  was  for  the 
seventeenth  century  the  nearest  equivalent  to  a  public 
meeting  of  protest,  or  even  to  a  vote  of  censure  in  the  modern 
House  of  Commons.  From  a  professional  point  of  view  it  is 
perhaps  even  more  material  that  the  forms  of  trial  by  jury 
permanently  secured  the  publicity  of  judicial  proceedings. 
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Doubtless  it  was  and  is  possible  to  hold  a  trial  by  jury  with 
closed  doors,  and  in  modern  practice  it  can  be  done  for  very 
special  cause.  But,  in  a  general  way,  publicity  is  essential, 
and  was  so  regarded  in  Sir  Thomas  Smith's  day.  It  might, 
at  that  time,  be  the  only  means  of  completing  the  evidence. 
"  There  is  nothing  put  in  writing,"  he  says,  "  but  the  indict- 
ment  only.  All  the  rest  is  done  openly  in  the  presence  of 
the  Judges,  the  Justices  [of  the  peace],  the  inquest,  the 
prisoner,  and  so  many  as  will  or  can  come  so  near  as  to  hear 
it,  and  all  depositions  and  witnesses  given  aloud,  that  all 
men  may  hear  from  the  mouth  of  the  depositors  and  wit- 
nesses what  is  said."1  And  so,  by  seemingly  devious  ways, 
the  jury  became,  like  the  ancient  courts  of  the  county  and 
hundred,  an  organ  of  social  and  not  merely  official  justice, 
making  sure  that  justice  should  be  done  in  the  light  of  day  ; 
but,  unlike  them,  it  was  clear  of  archaic  formalities  and 
capable  of  furnishing  material  for  a  true  legal  science. 

Even  more  instructive  is  the  history  of  the  King's  Peace 
in  its  administrative  branch.  Originally  the  King's  protec- 
tion is  a  matter  not  of  common  right  but  of  privilege. 
Every  man  is  entitled  to  maintain  the  peace  of  his  own 
house;  this  is  a  very  ancient  Germanic  principle  still 
echoed  in  the  adage  "  An  Englishman's  house  is  his 
castle."2  We  may  trace  it  in  the  jealous  definition,  still  not 
without  practical  importance,  of  the  occasions  that  will 
justify  breaking  doors  open  in  execution  of  legal  process. 
Now  the  King's  house  is  the  greatest,  and  therefore  has  a 
special  and  privileged  peace,  the  breach  of  which  is  a  grave 
matter  indeed.  Gradually  this  domestic  peace  extends  to 
the  precincts  of  the  King's  court,  and  those  precincts  are 
somewhat  largely  described.  Moreover  the  King's  servants 
and  others  about  his  business,  which  is  the  business  of  the 
kingdom,  enjoy  a  special  protection,  and  so  do  those  to 
whom  the  King,  for  reasons  of  which  he  is  himsell  the  judge, 
has  made  a  particular  grant  of  it.      The  sanction  of  the 

1  Commonwealth  of  England,  Bk.  2,  c.  26.  The  obvious  allusion  to 
Throckmorton's  case  is  in  Bk.  3,  c.  1. 

2  In  the  fourteenth  century,  if  not  later,  the  lord's  peace  was  pro- 
claimed at  the  opening  of  manorial  courts.  Is  this  a  survival  of  the  lord's 
domestic  peace  or  a  mere  imitation  of  royal  procedure  ?  The  special 
peace  of  the  Bishop  of  Durham,  and  the  like,  in  palatine  jurisdictions  was 
a  delegation  of  the  King's  peace  included  in  jura  regalia. 


110  COLUMBIA  LA  W  REVIEW. 

King's  peace  is  used  for  composing  blood-feuds  ;  it  reinforces 
the  peace  of  God,  that  is,  of  the  Church,  at  holy  seasons  ;  it 
is  extended  to  markets  and  to  the  great  roads.  Being 
auxiliary  to  the  King's  jurisdiction,  it  grows  with  the  growth 
•of  his  judicial  powers.  At  last  it  is  discovered  that  the 
privileges  once  distinct  and  ennumerable  have  covered  the 
whole  ground  and  been  merged  in  a  common  rule.  One 
must  still  expressly  invoke  the  King's  peace  if  one  will  have 
the  benefit  of  the  King's  justice  against  wrong-doers  ;  but  its 
protection  and  remedies  are  to  be  had  as  of  course  when 
claimed  in  due  form.  Every  lawful  man  is  in  the  peace  of 
God  and  of  our  lord  the  King.  One  inconvenience  remained 
till  late  in  the  thirteenth  century.  The  King's  peace,  con- 
sidered as  a  personal  protection  granted  by  William  or 
Henry,  depended  on  the  King's  life  and  perished  at  his 
death.  Not  being  fully  king  until  he  was  crowned,  the  new 
king  had  no  peace  of  his  own  in  the  interval,  and  the  country 
was  remitted  to  the  clumsy  and  enfeebled  resources  of  the 
sheriff  and  the  popular  courts.  Evil-doers  had  their  oppor. 
tunity  and  made  the  most  of  it.  "  There  was  tribulation 
soar  in  the  land,"  says  the  English  Chronicle  on  the  death  of 
Henry  I  in  1 1 35,  "for  every  man  that  could,  forthwith 
robbed  another."  But  when  Edward  I  succeeded  to  the 
throne  in  November,  1272,  he  was  away  on  the  crusade,  and 
the  prospect  of  a  winter's  interregnum  was  intolerable. 
Not  only  criminal  justice,  but  all  the  comparatively  recent 
forms  of  action  which  supposed  a  breach  of  the  King's  peace, 
would  have  been  paralyzed  ;  and,  among  others,  the  writ  of 
trespass,  fast  becoming  a  popular  remedy.  The  King's 
Council  took  on  themselves  to  proclaim  his  peace  forthwith, 
saying  in  his  name:  "for  rendering  justice  and  keeping  of 
the  peace  we  are  now  and  henceforth  " — not  only  after  coro- 
nation— "  debtors  to  all  and  sundry  folk  of  this  realm/'  It 
must  have  seemed  a  bold  saying  and  a  bold  deed  ;  but  the 
wisdom  of  the  new  rule  was  so  manifest  that  it  was  accepted 
as  a  conclusive  precedent.  We  hear  no  more  of  the  King's 
peace  being  suspended  by  the  King's  death,  though  several 
minor  inconveniences  of  the  same  kind  were  allowed  to  per- 
sist, with  no  better  justification,  almost  down  to  our  own 
time.  The  later  fiction  of  the  Crown  being  a  corporation 
sole  was  as  useless  as  it  is  inelegant.     Such  an  advanced 


THE  EXPANSION  OF  THE  COMMON  LA  W.       Ill 

doctrine  as  the  personification  of  the  State  was  (I  need  hardly 
say)  quite  beyond  the  scope  of  mediaeval  lawyers,  and  indeed 
we  are  still,  in  England,  without  any  apt  words  to  express 
it  in  a  legal  form.  In  the  United  States  it  is  much  easier  to 
perceive  the  true  relations.  Nevertheless  the  real  working 
rule,  even  in  England,  is  that  the  State  is  a  corporate  body 
of  which  the  King  and  his  constitutional  advisers  are  the 
managing  directors. 

For  the  immediate  purpose,  however,  it  is  enough  that 
there  is  always  a  king  and  he  is  always  bound  to  keep  the 
peace  of  the  realm.  Justices  of  the  peace  (as  we  say  now, 
but  the  commoner  form  was  "  of  peace  "  down  to  the 
eighteenth  century)  are  the  King's  officers  appointed  to  see 
to  the  performance  of  this  royal  office  in  their  respective 
counties.  The  long  and  complex  chain  of  statutory  author- 
ity which  has  defined  their  powers  and  duties  goes  back  to 
the  fourteenth  century  ;  but  before  the  end  of  the  twelfth 
century  there  were  knights  assigned  to  take  the  oaths  of  all 
lawful  men  for  the  maintenance  of  the  peace.  There  is 
some  ground  to  think  that  Simon  de  Montfort,  during  his 
short  tenure  of  power,  intended  to  use  these  earlier  conser- 
vators of  the  peace  as  a  check  on  the  sheriffs.  Indeed  the 
King  appears  to  have  done  the  like  already,  though  with 
different  objects.  Be  that  as  it  may,  our  English  justices 
of  the  peace  have  at  most  times  been  less  official  persons 
and  less  subject  to  what  we  now  call  bureaucratic  influence 
than  any  other  royal  officers  in  the  world.  Their  judgments 
have  not  been  always  free  from  the  bias  of  class  and  educa- 
tion, but. they  have  also  not  been  dictated  by  superiors. 
Down  to  the  Restoration  and  later  they  combined  the 
functions  of  subordinate  judges  with  those  of  public  prose- 
cutors, and  in  their  mixed  executive  and  judicial  capacity 
they  did  not  escape  the  inquisitorial  bent  of  Tudor  adminis- 
tration and  legislation.  For  some  time  we  were  near 
having  a  preliminary  criminal  procedure  not  unlike  that  of 
modern  French  law.  But  our  modern  police  organization 
and  Summary  Jurisdiction  Acts  have  completely  restored 
the  Common  Law  standard.  The  committing  magistrate's 
court  is  now  as  open  and  judicial  as  the  Court  of  Quarter 
Sessions  or  the  superior  courts  themselves.  Justices  of  the 
peace  have  naturally  not  contributed  much  to  the  direct 
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development  of  the  law,  save  so  far  as  their  action  has  been 
judicially  confirmed  or  corrected  in  reported  cases  ;  they 
are  not  collectively  a  learned  or  professional  body,  though 
in  fact  they  include  many  learned  persons,  and  this  makes 
them  all  the  more  useful  as  a  link  between  the  profession 
and  the  general  public.  The  modern  stipendiary  magis- 
trate is  a  specialized  and  salaried  justice  of  the  peace,  in 
somewhat  the  same  fashion  as  the  modern  policeman 
is  a  specialized  and  salaried  constable  with  additional 
duties  and  powers.  With  this  exception,  the  multifarious 
work  of  justices  is  unpaid.  The  constant  additions  made  to 
it  by  legislation  down  to  our  own  time  are  sufficient  proof 
that  on  the  whole,  in  spite  of  occasional  miscarriages  and 
current  jests  about  "  justices'  justice,"  the  country  is  content 
with  the  manner  in  which  it  is  done. 

We  have  seen  royal  authority  and  privilege  break  down 
ancient  formalism  only  to  become  themselves  the  new  in- 
struments of  the  vital  national  ideals  whose  old  instruments 
were  unmanageable.  We  may  see  a  combination,  as  it  seems, 
of  formalism  and  of  privilege  giving  our  superior  courts 
the  largest  immunities  and  powers  of  self-help,  deliberately 
confirmed  by  modern  policy.  Judges  cannot  be  sued,  as 
we  all  know,  for  anything  done  or  said  by  them  in  their 
judicial  capacity  ;  the  only  difference  between  superior  and 
inferior  courts  for  this  purpose  is  that  the  acts  of  a  superior 
court  are  presumed  to  have  been  within  its  jurisdiction, 
while  in  the  case  of  an  inferior  court  the  competence  must 
be  proved.  The  law  is  well  settled  by  abundant  modern 
authority.  This  is  an  exceptional  rule,  for  the  mere  fact 
that  the  judge  is  doing  the  King's  business  is,  I  need  hardly 
say,  no  defence  at  all  against  a  plaintiff,  entitled  to  be  pro- 
tected by  the  law  of  the  land.  The  general  principle  is  that 
the  sheriff,  for  e  ample,  must  find  and  take  the  right  man's 
goods  at  his  peril.  Why  are  the  discretion  and  motives  of 
a  judge  not  examinable  ?  I  suggest,  with  some  diffidence, 
for  I  know  of  no  clear  early  authorities,  that  our  special 
rule  was  in  the  first  instance  due  to  survival  of  the  archaic 
feeling  that  a  kind  of  sanctity  attaches  to  judicial  acts  once 
completed.  This  was  reinforced  by  the  later  but  still 
archaic  reverence  of  the  early  Middle  Ages  for  the  sanctity 
of  authentic  writing,  and  took  the  technical  form  of  holding 
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that  ordinary  methods  of  litigation  and  proof  could  not  be 
admitted  to  falsify  the  record  of  the  court.  Coke  did  talk 
of  the  eminent  position  of  the  judges  as  the  King's  personal 
delegates  to  perform  the  duty  of  doing  justice  undertaken 
by  his  coronation  oath  ;  but  the  "  sublimity  "  of  the  record 
appears  to  have  chiefly  weighed  with  him.  It  was  possible, 
indeed,  down  to  the  thirteenth  century,  to  challenge  the 
suitors  of  a  popular  court,  or  the  lord  of  a  private  court,  for 
false  judgment.  In  the  Anglo-Norman  time  the  determi- 
nation was  by  battle;  inde  perveniri  potuit  ad  duellutn. 

Convicted  suitors  might  become  infamous,  the  lord 
might  lose  his  franchise  ;  the  judgment  itself  was  untouched. 
The  proceeding  against  jurors  by  attaint,  which  was  in 
part  statutory  but  was  already  obsolete  in  the  practice  of 
the  sixteenth  century,  may  perhaps  be  reckoned  an  offshoot 
of  the  same  stock.  All  this,  however,  was  superseded  by 
the  more  effectual  controlling  powers  of  the  superior 
courts.  In  the  superior  courts  themselves  means  were 
found  of  correcting  error  and  irregularity,  though  not  on 
any  complete  or  symmetrical  plan.  New  judges  had  arisen 
in  the  land,  who  were  not  open  to  the  old  method  of  per- 
sonal challenge  ;  and,  so  far  from  any  new  personal  remedy 
being  provided,1  adventurous  disappointed  suitors  who 
attempt  to  bring  actions  against  judges  have  been  thor- 
oughly rebuffed  in  our  modern  practice.  Experience 
shows,  indeed,  that  in  England  at  any  rate  such  actions  are 
devoid  of  merits  and  almost  always,  merely  vexatious.  But 
the  disallowance  of  them  rests  on  the  wider  policy  of  main- 
taining to  the  full,  and  even  exalting,  the  independence  of 
the  judicial  power,  and  it  is  supported  on  that  ground  in 
all  the  modern  authorities. 

Not  only  have  we  given  our  courts  an  impregnable 
defensive  position  ;  we  have  put  an  offensive  arm  in  their 
hands  to  deal  swiftly  and  sharply  with  attempts  to  pervert 
the  course  of  justice.  Contempt  of  court  was  originally,  no 
doubt,  an  offence  fit  for  summary  punishment  because  the 
court  was  the  King's  court,  and  to  contemn  it  was  to  con- 
temn the  King.     Indeed   the  Court  of  Chancery  had  orig- 

1  Such  remedies  were  granted  in  the  special  cases  of  a  judge  refusing 
to  issue  a  writ  of  habeas  corpus  or  to  sign  a  bill  of  exceptions.  These 
cases,  however,  arc  abnormal. 
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inally  no  other  sanction  at  all  to  enforce  its  process.1 
Instead  of  the  prosaic  alias  and  pluries  of  the  common  law 
jurisdiction,  it  launched  a  writ  of  rebellion  at  contumacious 
defendants.  The  absolute  power  of  committal  for  con- 
tempt is  among  the  distinctive  marks  of  a  superior  court ; 
it  was  vindicated  for  justices  of  assize  by  the  late  Mr.  Jus- 
tice Willes  in  his  memorable  judgment  in  Re  Fernandez,2 
which,  as  I  have  already  had  occasion  to  note,  is  still  the 
classical  authority  for  the  whole  history  of  their  office.  At 
this  day  it  is  maintained  on  high  general  grounds  of  policy 
without  regard  to  its  origin.  It  is  not  my  business  here  to 
consider  whether  it  was  wholly  safe  or  wise  to  put  such  a 
weapon,  unguarded  by  any  kind  of  restriction,  in  the  hands 
of  persons  exercising  judicial  authority  in  remote  jurisdic- 
tions beyond  seas  where  there  is  no  effective  professional 
or  public  opinion. 

The  war  power  known  by  the  name,  not  a  wholly  fitting 
one  in  my  opinion,  of  martial  law  was  brought  into  re- 
newed prominence  by  the  recent  troubles  in  South  Africa. 
This  is  not  the  place  to  discuss  the  differences  of  opinion 
which  still  exist  as  to  its  precise  extent.  It  is  not  likely 
that  we  shall  ever  have  an  authentic  solution  of  them,  as  in 
practice  an  Act  of  Indemnity  is  always  passed  by  the  local 
legislature  for  the  express  purpose  of  covering  doubtful 
cases.  But  I  conceive  it  is  the  better  opinion  that  the  law 
of  England,  born  and  nurtured  in  times  when  war  within 
the  realm  was  very  possible,  is  not  without  resources  in  the 
face  of  rebels  and  public  enemies ;  that  a  right  arising  from 
and  commensurate  with  the  necessity  is  a  part,  though  an 
extraordinary  part,  of  the  Common  Law  ;  that,  though  com- 
monly and  properly  put  in  action  by  persons  having  exec- 
utive authority,  it  is  not  in  itself  military  or  official,  but  is 
an  extension  of  the  King's  duty  to  preserve  the  peace,  and 
of  all  citizens  to  aid  in  preserving  it ;  and  that,  apart  from 
statutory  indemnities,  the  justification  for  acts  done  in  this 
behalf  is  a  common-law  justification,  and  is  accordingly 
examinable,  after  the  restoration  of  peace,  in  the  ordinary 
course  of  justice.  It  would  be  strange  if  private  self- 
defence,  even  to  extremity  in  certain  cases,  were  justifiable, 
and  the  law  and  the  public  peace  themselves  were  legally 

^lackst.  iv.  287.        2  (1861)  10  C.  B.  N.  s.  3. 
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defenceless  against  enemies  within  the  jurisdiction.  The 
doctrine  of  the  Crown  having-  any  prerogative  in  this  mat- 
ter, except  so  far  as  the  duty  of  keeping  the  peace  is  spe- 
cially incumbent  on  the  king  and  his  officers,  appears  to  be 
needless  in  itself,  and  contrary  to  the  principles  of  the  Com- 
mon Law.  The  opposite  extreme  doctrine  that  all  acts, 
however  necessary  and  proper  in  themselves,  done  in  the 
name  of  so-called  martial  law  must  be  illegal,  and  can  be 
legalized  only  by  an  Act  ot  indemnity,  seems  contrary  to 
common  sense.  And  this,  in  the  absence  of  decisive  spe- 
cific authority,  amounts  to  saying  that  it  is  also  contrary  to 
the  Common  Law.  But  the  general  relation  of  our  law  to 
common  sense,  reason,  or  natural  justice — for  we  may  use 
any  of  these  or  other  like  terms  at  will — is  a  much  larger 
subject,  of  which  we  shall  next  have  to  speak. 

Frederick  Pollock. 


WHAT  IS  THE  COMMON  LAW  ? 

Answering  Professor  Burdick's  contention  that  for  sev- 
eral centuries  prior  to  the  time  of  Lord  Coke  "  there  was  a 
true  body  of  law  in  England  which  was  known  as  the  Law 
Merchant,"  I  pointed  out2  that  he  himself  had  stated  that 
in  Coke's  time 

"  The  Law  Merchant  was  proved,  as  foreign  law  now  is.  It  was  a 
question  oifact3.  Merchants  spoke  to  the  existence  of  their  customs,  as 
foreign  lawyers  speak  to  the  existence  of  laws  abroad.  When  so  proved, 
a  custom  was  part  of  the  law  of  the  land.  This  condition  of  things  ex- 
isted for  about  a  century  and  a  half  prior  to  the  time  of  Mansfield." 

And  I  asked  if  there  was  ever  "  a  true  body  of  law  in 
England  or  elsewhere,  the  existence  of  which  had  to  be 
proved;  law  which  the  judges  had  never  heard  of;  law  which 
"  was  part  of  the  law  "  only  after  evidence  to  that  effect 
had  been  adduced  ?  In  a  short  commenting  note  the  Pro- 
fessor said  :  "  I  do  not  see  that  it  calls  for  a  serious  reply." 

I  pointed  out  too  that  during  the  one  hundred  and  fifty 
years  between  Coke  and  Mansfield  (during  which,  as  the 
Professor  contends,  the  term  law  merchant  "  loses  much  of 
the  definiteness  which  characterized  it"  prior  to  that 
period)  so  little  progress  was  made  in  the  development  of 
"  a  true  body  of  (merchant)  law  "  that  Buller  J.  (Mans- 
field's colleague)  declared  that 

"  Before  Lord  Mansfield's  time  we  find  that  in  the  Courts  of  law  all  the 
evidence  in  mercantile  cases  was  thrown  together ;  they  were  left  gener- 
ally to  the  jury  and  they  produced  no  established  principle."4 

and  that  Professor  Burdick  himself  quoted  Scrutton  to  the 
same  effect : — 

"As  a  result  little  was  done  towards  building  up  any  system  of  mer- 
cantile law  in  England." 

The  question  presents  itself  therefore  in  this  fashion : 
Prior  to  Coke  "  there  was  a  true  body  of  law  in  England 
which  was  known  as  the  Law  Merchant  "  ;  after  a  further 

1  2  Columbia  Law  Review  47c. 

2  3  Columbia  Law  Review  135. 

5  All  italics  are  those  of  the  present  writer. 
*  Lickbarrow  v.  Mason  (1787)  2  T.  R.  63. 
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century  and  a  half  it  may  truthfully  be  said,  that  little  had 
been  "  done  towards  building  up  any  system  of  mercantile 
law  in  England ''  and  that  "  no  established  principle  "  had 
been  produced  ;  Quaere,  who  had  stolen  that  "  true  body  '' 
and  where  was  it?  To  all  this  the  Professor  said,  "I  do 
not  see  that  it  calls  for  a  serious  reply." 

I  also  pointed  out  that  at  the  end  ot  the  one  hundred 
and  fifty  years  Lord  Mansfield  set  to  work  to  develop  a 
body  of  rules  for  himself.  Professor  Burdick  acknowledges 
this.     He  says  that  Lord  Mansfield 

•"  reared  a  special  body  of  jurymen  at  Guildhall,  who  were  generally  re- 
tained in  all  commercial  cases  to  be  tried  there.  He  was  on  terms  of 
familiar  intercourse  with  them,  not  only  conversing  freely  with  them,  but 
inviting  them  to  dine  with  him.  From  them  he  learned  the  usages  of  trade, 
and  in  return  he  took  great  pains  in  explaining  to  them  the  principles  of 
jurisprudence  by  which  they  were  to  be  guided.  When  a  mercantile  case 
came  before  him,  he  sought  to  discover  not  only  the  mercantile  usage 
which  was  involved,  but  the  legal  principle  underlying  it.  The  great  study 
has  been  to  find  some  general  principle,  not  only  to  rule  the  particular  case 
under  consideration,  but  serve  as  a  guide  for  the  future.  It  was  from  such 
sources,  and  from  the  current  usages  of  merchants,  that  he  undertook  to 
develop  a  body  of  legal  rules  which  should  be  free  from  the  technicality  of 
the  common  law,  and  whose  principles  shall  be  so  broad,  and  sound,  and 
just,  as  to  commend  themselves  to  all  courts  in  all  countries." 

And  I  ventured  to  ask:  Why  all  this  bother?  That  "true 
body  of  law  "  which  had  existed  in  England  "  for  several 
centuries  "  prior  to  Coke's  time,  must  have  been  discover- 
able somewhere  and  somehow.  Why  did  not  Mansfield 
hunt  it  up?  Why  not  issue  a  "general  warrant,''  if  need 
be,  for  its  production?  Thousands  of  people  knew  it  by 
heart ;  and  had  been  swearing  to  it,  hoping  for  generations 
to  get  the  judges  enlightened  upon  the  subject.  Why  not 
call  another  witness  ?  History  does  not  tell  us  that  any- 
body had  stolen  all  of  them  too.  Why  did  Mansfield 
undertake  "  to  develop  a  body  of  legal  rules  ''?  Was  it  be- 
cause theretofore  "  no  established  principle ''  had  been 
**  produced  "  ?  If  so,  how  could  there  have  been,  prior  to 
Mansfield,  "  a  true  body  of  law  in  England  which  was  known 
as  the  Law  Merchant"?  And  the  only  answer  is,  "  I  do 
not  see  that  it  calls  for  a  serious  reply. " 

Endeavoring  to  sink  the  Law  Merchant  notion  I  linked 
it  with  the  "Common   Law" — "the  most  impudent  pre- 
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tender  of  all  these  phantom  laws"1 — but  perhaps  I  did  not 
sufficiently  prove  that  the  appendage  was  a  sinker.  The 
Professor  would  suggest  that  it  was  a  float.  Was  there 
then  a  true  body  of  law  in  England  which  was  known  as  the 
Common  Law  ? 

Names  are  largely  unimportant,  so  long  as  the  things 
signified  are  rigidly  determined.  If,  for  example,  you  chose 
to  call  judges'  decisions  the  "  Common  Law,"  I  shall  not 
quarrel  with  you.  For  my  part  I  should  much  prefer  to 
denominate  such  law  "Judicial  Legislation''3,  or  "Judi- 
ciary Law."3  But  if  you  say  that  the  Common  Law  was, 
or  is,  a  true  body  of  law,  with  existence  separate  from  the 
decisions ;  or  if  you  use  the  words  indiscriminately,  mean- 
ing, now,  the  decisions,  and,  now,  something  else,  definable 
or  otherwise,  I  venture  to  disagree  and  to  protest. 

Let  us  have  some  one  meaning.  Have  we  three  sets  of 
laws:  (i)  the  Common  Law,  (2)  the  decisions,  and  (3)  the 
statutes?  or  have  we  four  sets  :  these  three  plus  Equity  ? 
or  really  five  :  (1)  the  Common  Law  (in  nubibus),  (2)  Equity 
(in  nubibus),  (3)  Common  Law  decisions,  (4)  Equity  deci- 
sions, and  (5)  statutes?  Or  only  two:  decisions  and 
statutes  ? 

For  example,  have  we  Equity  law  apart  from  Equity  de- 
cisions?    We  have  no  doubt,  as  Dr.  Bryce  tells  us,  a 

"  regard  for  substantial,  as  opposed  to  formal  and  technical  justice,  the  kind 
of  conduct  which  would  approve  itself  to  a  man  of  honor  and  conscience  "*  ; 

or,  as  we  might  more  shortly  say,  a  regard  for  justice  (for 
formal  and  technical  justice  is  usually  not  justice  but  in- 
justice) ;  but  was  there,  or  is  there  "  a  true  body  "  of  Equity 
law  anywhere  but  in  the  decisions? 

Of  course  nobody  ever  thought  that  there  was.5  Very 
well,  now  where  did  the  Common  Law  decisions  come  from  ? 

1  The  Law  of  Nature  ;  the  Law  of  Nations  ;  the  Law  of  God  ;  the  Law 
of  Reason  ;  the  Law  of  the  Universe,  &c. 

2  See  Pomeroy's  Equity  Jurisprudence,  p.  66;  and  Mr.  Justice  Mc- 
CLAIN'S  paper  read  before  the  American  Bar  Association,  1902. 

3  Bentham's  phrase  :   Principles  of  Morals  and  Legislation,  p.  8. 
*  Studies  in  History  and  Jurisprudence,  581. 

5  Mr.  Pomeroy  tells  us  that  the  early  Chancellors  were  guided  by  "  their 
own  individual  consciences,  by  their  moral  sense  apprehending  what  is  right 
and  wrong,  by  their  own  conception  of  bona  fides  "  :  Equity  Jurisprudence 
§5°- 
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The  Equity  judges  developed  their  system  empirically  ; 
applying  notions  of  justice  to  cases  as  they  arose.  What 
did  the  Common  Law  judges  do?  The  answer  is  simple  : 
Roman  law  and  other  precedents  apart,  these  judges  went 
to  precisely  the  same  source  as  their  Equity  brethren ;  they 
went  to  their  notions  of  justice— until  they  took  to  follow- 
ing their  own  precedents,  and  then  the  Equity  men  came 
along  and  helped  them  out  of  the  ruts  they  had  themselves 
cut,  and  swore  they  were  bound  to  run  in. 

Distinguish  between  local  customs  and  notions  of  justice. 
Customs  have  to  be  proved.  They  are  not  law  until  shewn 
to  conform  to  the  requisites  of  the  legal  conception  of  a 
custom. 

"  Usage  once  recorded  upon  evidence  given,  immediately  becomes 
written  and  fixed  law  "  x 

"  There  can  be  no  law  without  a  judicial  sanction,  and  until  a  custom 
has  been  adopted  as  law  by  courts  of  justice,  it  is  always  uncertain  whether 
it  will  be  sustained  by  that  sanction  or  not  "2. 

Commenting  upon  which  Mr.  Lightwood  says3  : 
"  We  have  thus  arrived  at  the  result  that  all  law  is,  in  the  last  resort, 
the  creature  of  the  sovereign,  that  it  is  made  immediately  either  by  the  sov- 
ereign or  by  a  subordinate ;  but  that  in  the  latter  case  it  exists  as  law  by 
the  Sovereign's  assent,  either  express  or  tacit ;  and  it  is  made  either  di- 
rectly by  way  of  statute,  or  obliquely  by  way  of  judicial  decision.  These 
are  decided  to  be  the  only  modes  in  which  law  can  be  made,  and  hence  it 
does  not  exist  by  virtue  of  being  customary,  or  of  being  in  accordance  with 
legal  opinion,  or  with  natural  law.  These  facts  may  be  reasons  for  its 
adoption  as  positive  law,  but  it  does  not  become  such  until  the  Sovereign 
has  adopted  it  in  the  manner  above  described,  either  immediately  or  medi- 
ately, either  directly  or  obliquely." 

Customs,  then,  we  understand,  and  the  best  way  to  con- 
trast them  with  our  notions  of  justice  is  to  say  that  it  is  by 
notions  of  justice  that  customs  are  accepted  or  rejected — 
are  declared  to  be  fit  or  unfit  to  become  law.  It  is  exactly 
at  this  point  that  Professor  Burdick,  if  I  may  so  say,  goes 
wrong.  He  sees  merchants  plying  their  business  according 
to  fairly  well  understood  but  very  general  customs  of  very 
uncertain  definition,  and  he  imagines  these  customs  or  meth- 
ods to  have  been  laws — to  have  formed  indeed  "  a  true  body 

1  Maine's  Village  Communities,  72. 

2  Austin's  Lectures  on  Jurisprudence  II,  564. 

3  The  Nature  of  Positive  Law,  359. 
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of  law  "  ;  not  observing  that  upon  any  difference  of  opinion 
arising  between  two  of  these  merchants,  the  courts  had  to 
ascertain  which  of  the  contentions  was  the  more  in  accord- 
ance with  notions  of  justice  ;  to  determine  which  of  them 
was  to  be  the  law  ;  and  that  in  this  way  the  courts 

"have  incorporated  it  (usage)  in  what  is  called  the  law  merchant,  and 
have  made  it  part  of  the  common  law  of  the  country  "x 

Is  it  not  true  that 

"  the  proper  idea  of  a  rule  of  law2  is  that  it  is  an  attempt  to  sum  up  cur- 
rent opinion  upon  a  class  of  cases"  .  3 

an  attempt  (oftimes  a  poor  effort)  to  sum  up  current  opin- 
ion as  to  what  is  justice  in  relation  to  the  class  of  case 
in  hand. 

"law  is  declared,  it  is  not  made;  it  is  a  discovery,  a  statement  of  the 
conditions  under  which,  as  wise  men  have  shewn,  life  can  be  lived  ".* 

Customs,  usages,  notions,  there  were  no  doubt  in  abund- 
ance, prior  to  the  decisions,  but  was  there  any  law  except 
"  in  crudest  condition  and  regulative  of  simplest  transac- 
tions"6— was  there  "a  true  body  of  law  in  England  known 
as  the  common  law";  a  body  of  law  which  not  merely  fur- 
nished enlightenment  for  the  courts,  but  which,  being  a  true 
body  of  law,  was  binding  upon  the  courts?  And  was  that 
"  true  body  of  law  ''  something  which  the  judges  had  never 
officially  heard  of,  something  which  they  had  to  ascertain  as 
best  they  could  from  the  mouths  of  contradictory  witnesses  ? 

There  is  a  very  short  way  of  settling  such  questions.  If 
any  one  says  that  there  was  or  is  "  a  true  body  of  law  "  known 
as  the  "  Common  Law"  (apart  from  the  decisions)  let  him 
quote  for  us,  or  otherwise  authoritatively  refer  us  to,  a  single 
item  of  it.  The  Leges  Barbarorum  we  know  ;  the  Laws  of 
Justinian  we  know  ;  the  Laws  of  theTwelve  Tables  (B.C.  500) 
we  know  ;  even  the  Laws  of  Hammurabi  of  Babylon  (B.  C, 
say,  2250)  we  now  know,  and  can  quote  from.  Will  some- 
body please  furnish  us  with  an  extract  from  the  Common 
Law  of  England? 

1  Edelstein  v.  Schuler  [1902]  2  K.  B.,  144. 

2  A  judicial  rule  of  law. 

3  Lightwood  :  The  nature  of  Positive  Law,  226.  And  see  the  whole 
chapter — Ch.  X. 

*  Jenks  :  Law  and  Politics  in  the  Middle  Ages,  301-2. 
5  3  Columbia  Law  Review  144;  note. 
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Surely  this  can  easily  be  done.  Go  to  the  law  reports 
and  read  to  us.  The  judges,  if  they  were  deciding  accord- 
ing to  this  "true  body  of  law"  will  undoubtedly  so  indi- 
cate. No,  these  modern  judges  seem  to  know  nothing  of 
it.  Open  then  these  musty  Year  Books;  thumb  them 
all.  No?  Try  the  Rolls — back  as  far  as  John's  reign. 
Nothing  there  ?  Well,  don't  despair  ;  in  the  works  of  Brac- 
ton  (Chief  Justiciar  of  England  1265-1267)  or  in  those  of 
Glanvil  (the  oldest  writer  on  English  jurisprudence,  and 
Chief  Justiciar  of  England  in  the  reign  of  Henry  II)  there 
must  be  some  trace  of  this  "  true  body."     Not  a  word  ? 

Well,  where  did  these  judges  and  writers  get  the  law 
that  they  tell  us  of?     Mr.  Justice  McClain  would  answer 

"  By  ascertaining  what  it  was  customary  for  English  judges  to  decide 
in  like  cases.  The  reading  of  Bracton  himself  beyond  the  introductory 
pages  proves  conclusively  the  fact  *  *  *  He  refers  to  decisions  of  the 
courts,  although  he  is  compelled  to  do  so  from  current  or  personal  knowl- 
edge, as  reported  decisions  were  as  yet  apparently  unknown,  and  instead  of 
announcing  general  principles,  borrowed  from  code,  or  pandects,  or  di- 
gests, he  tells  us  what  was  decided  in  an  assize  of  mort  d'ancestor  &c. 
*  *  *  His  successors  were  the  digesters  and  abridgement-makers — 
Fitzherbert  and  Brooke  and  Rolle  and  Viner — and  these  men  concerned 
themselves  with  the  decisions  of  the  English  judges  and  prepared  the  way 
for  Coke  and  Hale  and  Blackstone,  the  great  expounders  of  the  distinctively 
English  system  of  law."  1 

If  I  am  to  be  told  that  nobody  says  that  anybody  can 
give  extracts  from  the  common  law,  and  that  what  is 
meant  is  that  the  Common  Law  consisted  of  certain  well- 
known  principles  upon  which  the  decisions  were  based,  then 
I  ask  profert  of  one  of  these  principles.  And  if  it  be  al- 
leged that  production  is  impossible,  for  that  the  said  prin- 
ciples were  in  the  mind,  or  heart,  or  consciousness,  or  liver, 
or  legs,  of  the  people,  and  not  otherwise  or  elsewhere,  I  still 
require  at  least  a  hint  as  to  what  they  looked  like  before  be- 
lieving in  their  corporeality. 

Perhaps  they  were  mere  ethical  conceptions — concep- 
tions supposed  to  be  very  clear  and  easily  definable  until 
somebody  attempted  to  analyse  and  apply  them.     To  you 

1  Address  before  the  American  Bar  Association,  1902.  The  learned 
judge  does  not  permit  the  Civil  Law  the  influence  which  the  present  writer 
would  attribute  to  it;  but  there  can  be  little  doubt  that  Bracton  and  Glan- 
vil, whether  they  made  much  or  little  appeal  to  Roman  Law,  made  none 
whatever  to  any  "  true  body  of  law  "  known  as  the  common  law. 
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who  have  what  you  assume  to  be  very  certain  and  even  rigid 
notions  as  to  the  compelling  requirements  of  veracity,  of 
justice,  of  purity,  of  benevolence,  of  the  duty  to  act  ration, 
ally,  to  govern  the  lower  parts  of  your  nature  by  the 
higher,  and  so  on — to  you,  I  say,  read  Professor  Sidgwick's 
"  Methods  of  Ethics",  and  perhaps  you  will  arrive  at  his 
conclusion:  — 

"  We  have'examined  the  moral  notions  that  present  themselves  with 
a  prima  facie  claim  to  furnish  independent  self-evident  rules  of  morality  ; 
and  we  have  in  each  case  found  that  from  such  regulation  of  conduct  as 
the  common  sense  of  mankind  really  supports,  no  proposition  can  be  elicited 
which,  when  fairly  contemplated,  even  appears  to  have  the  characteristic 
of  a  scientific  axiom  " — although  no  doubt  there  may  be  "  a  rough  general 
agreement,  at  least  among  educated  persons  of  the  same  age  and 
country  "  x 

Yes  ;  prior  to  the  decisions  there  was  "  a  rough  general 
agreement  ''  as  to  the  principles  which  ought  to  regulate 
the  relations  and  transactions  of  people  "  of  the  same  age 
and  country",  but  (with  deference  to  Professor  Burdick)  I 
object  to  that  "  rough,  general  agreement"  being  called  "  a 
true  body  of  law."  I  take  the  liberty  of  agreeing  with 
one  of  the  best  of  the  American  authors  (Mr.  Pomeroy) 
when  (speaking  of  the  appointment  by  William  I  of  a  Chief 
Justiciar — "a  permanent  judicial  officer  *  *  *  having 
supreme  jurisdiction  throughout  England ")  he  tells  us 
that,  prior  to  that  period,  law  was  administered  by  the 
Saxon  local  folk — courts  having  for  officials  no  professional 
judges,  and  for  laws  a  "  mass  of  arbitrary  rules  and 
usages  "  2.  The  new  professional  judges,  with  supreme 
jurisdiction  throughout  England,  at  once  commenced  the 
work  of  "  reducing  the  tangle  of  customs  to  order  "  3  ;  com- 
menced  the  construction  of  that 

■"  science  which  has  for  its  ultimate  aim  the  ascertainment  of  rules  which 
shall  regulate  human  relations  in  accordance  with  the  common  sense  of 
Right  "  *. 

Let  Mr.  Pomeroy  continue: — 

This  "  initial  activity  in  creating  the  common  law  of  England  was 
done,  not  by  parliamentary  legislation  nor  by  royal  decrees,  but  by  the  jus- 
tices in  their  decisions  of  civil  and  criminal  causes  "  6.     "  In  this  work  of 

1  P.  360.         *  Equity  jurisprudence,  \  13. 

*  Bryce:  Studies  in  History  &  Jurisprudence,  763. 

*  Lightwood:  The  Nature  of  Positive  Law,  36. 

*  Equity  Jurisprudence,  g  13. 
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constructing  a  jurisprudence,  the  early  common  law  judges,  as  well  as  the 
Chancellor,  at  a  later  day,  drew  largely  from  their  own  knowledge  of  the 
Roman  law.  The  evidence,  both  internal  and  historical,  is  conclusive  that 
the  Common  Law  of  England  in  its  earliest  formative  period,  was  much  in- 
debted to  that  Roman  jurisprudence  which  enters  so  largely  into  the  judi- 
cial systems  of  all  the  western  nations  of  the  European  Continent  "  . 

Pause  there  for  a  moment — "  the  Common  Law  of  Eng- 
land in  its  earliest  formative  period  was  much  indebted  to 
the  Roman  jurisprudence."  In  what  sense  are  we  using 
the  words  "  the  Common  Law  of  England  "?  Do  we  mean 
41  the  arbitrary  rules  and  usages"  of  the  folk  courts — the 
only  things  that  look  like  laws  before  William's  Chief  Jus- 
ticiar got  to  work?  Or  do  we  mean  the  "  rough,  general 
agreement '' of  the  people?  Or  do  we  not  mean  that  the 
judges  got  some  light  from  the  civil  law  ? — that  the  decisions 
were  colored  by  Roman  jurisprudence?  "The  Common 
Law  was  much  indebted  to  the  Roman  jurisprudence."  If 
we  mean  by  this  the  decisions,  would  it  not  be  better  to  say 
so? 

When  Mr.  Pomeroy  speaks  of 

■*'  building  upon  the  Common  Law  with  materials  taken  from  the  never- 
failing  quarries  of  the  Roman  legislation  "2 

or  declares  that 

■"  the  ancient  Common  Law  rigidly  exacted  all  penalties"3 

or  indicates  that 

*'  the  ancient  Common  Law  paid  great  deference  to  matters  of  pure 
forms  "* 

everybody  understands  him  ;  and  every  lawyer  (well,  nearly 
every  lawyer)  would  use  the  words  "Common  Law"  in 
the  same  sense.  Turn  back  to  the  Year  Books  of  the  14th 
Century  and  the  meaning  is  the  same  : — 

"  Audita  Querela  is  given  rather  by  Equity  than  by  Common  Law  "5  . 
"  And  this  suit  is  drdained  by  Parliament  because  I  cannot  have  a 
recovery  at  Common  Law  "6. 

Let  us  look  at  the  matter  concretely.  The  courts  have 
been  examining  lately  some  very  modern  developments  in 
social  relations,  and  adding  "Boycott"  and  "Strikes"  to 
the  digests  as  additional  headings.     Now  from  what  source 

1§i4-        2§iS-        3§  72;  and  see  381.        4  §  379- 
5  17  Ed.  Ill,  370.        6  lb.  386. 
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are  the  Judges  getting  the  law  upon  these  subjects?  Is  it 
out  of  that  gaseous  Common  Law  which  if  one  may  surmise 
has  existed  from  all  eternity  (for  no  one  has  ever  heard  of 
its  creation,  or  other  genesis)?  Or  are  we  to  believe  in 
special  divine  inflations  for  the  birth  of  each  new  opinion — 
veritable  modern  Themistes,  instead  of  the  apocryphal  in- 
spirations of  ancient  days?  Before  trusts  and  combinations 
commenced  to  affright  us  the  English  courts  had  little  diffi- 
culty in  asserting  that 

"  it  is  vain  to  say  that  a  thing  might  have  been  done  by  an  individual  but 
cannot  be  done  by  a  combination  of  persons"1. 

Now-a-days,  however,  they  go  much  more  warily,  if  very 
much  less  logically  and  lucidly,  with  the  result  that  Mr. 
Haldane  (in  the  front  rank  of  English  Counsel),  undertaking 
to  explain  the  two  latest  judgments  of  the  House  of  Lords2, 
is  forced  to  acknowledge  that  he  does  not  understand  them 
himself3  and  must  perforce  await  further  revelations  (of 
the  common  law?)  at  the  hands  of  the  judicial  mediums. 

Heaven  apart,  whence  are  the  Judges  getting  this  new 
law  ?  It  is  not  in  the  statutes,  nor  is  it  in  the  decisions. 
Whence  then?  From  the  common  law  enwrapped  in  the 
palpitating  tissues  of  the  heart  of  the  people,  or  its  dia- 
phram  ?  The  soul,  as  everybody  knows,  locates  itself  in  the 
— well,  perhaps  we  have  trouble  enough  on  hand  for  the 
present.  But  this  common  law — do  somebody  tell  us  where 
it  is  and  what  it  is,  and  is  it  like  anything  that  we  know 
something  about  ?  Is  it  regulating  the  trusts  at  present,  do 
you  think?     And,  if  so,  is  it  making  much  of  a  job  of  it? 

1  Mogul  Steamship  Co.  v.  McGregor  [1892]  A.  C.  25. 

2  Allen  v.  Flood  [1898]  A.  C.  1  ;  Quinn  v.  Leathern  [1901]  A.  C.  495. 

3  "  These  decisions  (he  said)  disclose  divergencies  of  view  amongst 
distinguished  men  which  make  it  hopeless  for  anyone  to  try  to  say  with 
accuracy  or  certainty  what  the  law  is.  Speaking  for  myself,  I  should  be 
very  sorry  to  be  called  on  to  tell  a  Trade  Union  Secretary  how  he  could 
conduct  a  strike  lawfully.  The  only  safe  answer  I  could  give  would  be  that 
having  regard  to  the  diverging  opinions  of  the  judges,  I  did  not  know." 
(Contemporary  Review  March,  1903,  368).  But  why  not  take  a  look, 
Mr.  Haldane,  at  the  Common  Law  ?  Why,  upon  the  theory  that  judges 
merely  expound  and  interpret  the  Common  Law,  not  read  and  expound  a 
little  yourself  ?  Why  ?  Because  each  judge  is  consulting,  not  any  body  of 
law,  "  true",  "  common  ",  or  otherwise,  but  is  declaring  what  to  him  with 
all  his  personal  idiosyncracies,  his  dreads,  his  antipathies,  his  sympathies, 
his  forecasts,  his  characteristics  and  mental  climate — what  to  his  particular 
brain,  appears  to  be  best. 
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Judges  applying  their  notions  of  justice  to  new  conditions, 
we  can  all  understand  ;  and  to  certain  people  that  is  what 
they  seem  to  be  doing,  in  this  business  ol  manufacturing 
trust  and  strike  law.  But  the  idea  of  judges  laboriously 
delving  into  nothing,  nowhere,  and  pretending  that 
they  are  unearthing  primeval  aphorisms,  axioms  and 
principles,  placed  there  by  omnipotence  or  by  nature  (by 
behemoths,  just  as  likely)  for  use  in  these  later  stages — 
well,  for  one,  I  dont  believe  it.  And  is  the  Common  Law 
only  one  law,  since  the  noun  is  in  the  singular?  or  is  it  one 
compressed  epitome  of  all  law,  some  primeval  protoplasmic 
germ  with  wonderful  evolutionary  potentiality,  from 
which  everything  else  shall  in  good  time  proceed?  Radium, 
we  learn,  is  untiring  and  unremitting  in  its  emanation  of  X 
rays,  electrons,  and  particles  of  matter  (exploded  atoms, 
they  say),  and  never  is  it  a  whit  the  poorer  or  the  weaker 
— is  the  Common  Law  anything  like  radium  ? 

Consider  also  our  laws  of  estoppel  and  waiver:  think 
you  that  we  shall  ever  dig  them  up,  either  in  London  or 
Washington?  or  for  them  too  must  we  go  to  "judicial 
legislation  "  alone  ? 

Or  take  our  maritime  law  :  where  did  it  come  from  ? 
Out  of  the  Common  Law?  or  from  Lord  Stowell  princi- 
pally ?  For  example,  the  master  of  a  ship  can  under  certain 
circumstances  bind  a  cargo  by  respondentia  bond ;  was 
that  law  derived  from  eternal  protoplasm  ?  or  was  it  "  from 
the  general  policy  of  the  law  " — the  general  policy  of  Lord 
Stowell,  we  may  say  ?  Seamen's  lien  for  wages,  salvage, 
&c. :  are  these  laws  founded  upon  imperishable  memories 
of  some  Edenic  or  at  least  Noachean  code?  shall  we  say 
that  they  were  discovered  in  the  Pleistocene?  or  shall  we 
confess  that  their  creator  was  the  modern  Lord  Stowell? 

Turn  to  the  law  of  bills  and  notes,  and  you  change  the 
founder  merely,  not  the  foundation  or  the  methods  of  build- 
ing. Here  Lord  Mansfield  is  at  work ;  Lord  Stowell  there. 
And  there  is  no  more  Law  Merchant  in  the  one  case,  than 
Law  Ship-owner  in  the  other.  Days  of  grace  are  given  by 
law  because  of  the  previous  custom  of  Merchants — just  as 
thirteen  shrimps  go  to  the  dozen — that  is  because  in  the  bill 
case  ten  days  really  meant  thirteen,  and  in  the  shrimp  case 
twelve  meant  thirteen.    This  is  neither  Law  Merchant,  nor 
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Law  Shrimp,  but  a  well-known  bit  of  the  law  of  contracts. 
Getting  away  from  this  feature  (the  contractual  feature) 
of  the  law  of  bills  and  notes,  and  examining  the  slow  evolu- 
tion of  the  general  law  relating  to  the  subject,  one  cannot 
do  better  than  quote  from  Professor  Thayer's  excellent 
treatise  upon  "Evidence  at  the  Common  Law".  At  the 
inception  of  some  question  there  is  usually,  not  a  fixed 
Common  Law  to  go  to,  but  on  the  contrary  a  very  wide 
difference  of  opinion  ;  and  this  is  followed  "  by  fixing  in  par- 
ticular cases  an  outside  limit  of  what  is  rationally  permissi- 
ble ",  and  then,  step  by  step  growing  more  precise : — 

"  In  this  way  the  legal  rule  as  to  what  is  reasonable  notice  of  the  dis- 
honor of  a  bill  of  exchange  was  established  :  juries  were  resisted  by  the 
court,  when  they  sought  to  require  notice  within  an  hour,  and  on  the  other 
hand  when  they  tried  to  support  it  if  given  within  fourteen  days,  or  even 
within  three  days  when  '  all  the  parties  were  within  twenty  minutes  walk  of 
each  other'  (Tindall?/.  Brown,  I  T.  R.  168-9) ;  and  so  the  modern  rule  was 
fixed  that  ordinarily  notice  is  sufficient  if  given  on  the  following  day  " l. 
"  The  process  is  now  going  on  as  regards  the  question  of  timely  notice  to 
the  indorser  of  a  demand  note  "  2. 

What  a  pity,  after  all,  that  there  was  not  a  "  Law  Mer- 
chant" or  a  Common  Law  wherewith  to  settle  long  ago  all 
these  age-long  controversies ;  or  if  indeed  there  was  one, 
that  it  has  been  so  irretrievably  lost.  But  cheer  up ;  we 
may  yet  hope?  In  London  the  other  day  a  pachyderm 
which  had  lain  lost  for,  it  is  computed,  sdme  150,000  years 
was  accidentally  dug  up. 

John  S.  Ewart. 

1  p.  214,  215,  226. 

2  P.  215.     Citing  Paine  v.  R.  R.  Co.  (1885)  1 18  U.  S.  152,  160. 
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NOTES. 


Legislative  Power  to  Regulate  Municipal  Contracts. — In  de- 
termining the  validity  of  statutes  limiting  the  right  of  municipal 
corporations  to  enter  into  contracts,  the  courts  have  had  to  answer 
three  questions  :  (i)  Is  the  liberty  of  the  municipality  or  of  the 
prospective  contractor  infringed  ?  (2)  Are  tax-payers  or  the  city 
deprived  of  property  without  due  process  of  law  ?  (3)  Has  any 
constitutional  guaranty  of- local  home-rule  been  violated?  The 
Federal  Supreme  Court  and  the  courts  of  last  resort  in  New  York 
and  Indiana,  in  passing  upon  such  statutes,  have  each  had  occasion 
recently  to  consider  one  or  more  of  the  above  questions.  Atkin  v. 
Kansas  (1903)  191  U.  S.  207;  People  v.  Road  Construction  Co. 
(1903)  175  N.  Y.  84;  Street  v.  Electric  Supply  Co.  (Ind.  1903)  66 
N.  E.  895.  In  the  first  case,  against  the  view  of  three  judges,  the 
Kansas  municipal  eight  hour  law  was  upheld,  the  opinion  of  the 
court  being  that  neither  the  liberty  of  the  corporation  nor  that  of 
the  contractor  was  infringed.  The  New  York  court,  three  justices 
dissenting,  declared  a  similar  act  unconstitutional  upon  the  ground 
that  the  contractor  was  deprived  of  freedom  of  contract.  In  the 
Indiana  case  the  minimum  wage  statute  was  overthrown  for  all 
three  of  the  above  reasons.  The  home-rule  principle  was  also  a 
ground  of  decision  in  a  similar  case  in  New  York,  People  v.  Coler 
(1901)    166  N.   Y.    1.      Considering   these  representative  cases,  it 
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appears  that  the  results  are  capable  of  being  harmonized,  though 
in  doing  so,  much  of  the  reasoning  in  the  State  cases  must  be  dis- 
discarded.  In  attempting  a  reconciliation  the  questions  above  set 
out  will  be  severally  considered.  The  Federal  and  State  courts  are 
squarely  at  issue  upon  the  question  whether  a  statutory  limitation 
upon  municipal  contractual  powers  deprives  the  individual  or  the 
city  of  liberty.  The  position  of  Harlan,  J.,  is  that  since  the 
powers  of  municipal  corporations  may  be  enlarged,  restricted  or 
annulled  at  the  will  of  the  legislature,  they  cannot  be  said  to  pos- 
sess as  corporations  a  liberty  of  contract  protected  by  the  constitu- 
tion. The  objection  that  the  contractor  and  his  employees  are  de- 
prived of  contractual  freedom  is  met  by  the  assertion  that  no  one 
is  entitled  as  a  matter  of  right  and  part  of  his  liberty  to  perform 
labor  for  the  State.  Nor  is  he,  it  would  seem,  any  more  entitled 
to  contract  with  or  perform  labor  for  the  municipality  even  in  its 
private  capacity,  since  here  too,  its  "rights  of  decision  and  action 
are  still  subject  to  be  interfered  with  by  the  legislature."  Good- 
now,  Municipal  Home  Rule,  230.  In  holding  the  statutes  uncon- 
stitutional on  tthis  ground,  the  State  courts  do  not  seem  to  have 
recognized  the  undoubted  power  of  the  legislature  in  the  absence 
of  express  constitutional  prohibition  to  accomplish  the  purpose  of 
the  statute  by  amendment  of  the  municipal  charters  unless,  indeed, 
the  decisions  be  understood  to  be  that  the  ability  to  annul  con- 
tractual powers  does  not  imply  the  right  to  regulate  their  exercise. 
1  Dillon,  Municipal  Corporations,  4th  ed. ,  140.  The  abbreviation 
of  liberty  of  contract  was  the  only  constitutional  question  dis- 
cussed in  Atkin  v.  Kansas,  supra,  and  People  v.  Road  Co.,  supra, 
but  in  Street  v.  Electric  Supply  Co.,  supra,  it  was  further  held  that 
the  statute  in  question  by  requiring  the  municipality  to  pay  a  mini- 
mum wage  rate  deprived  the  tax-payer  of  property  without  due 
process  of  law.  The  point  is  of  questionable  validity  in  view  of 
the  fact  that  the  statute  is  not  a  mandatory  one.  Whether  any 
contract  obligation  shall  be  incurred  is  discretionary  with  the  city, 
the  legislature  merely  prescribing  the  terms  of  such  a  contract  if 
made  Moreover,  as  Parker,  C.  J.,  points  out  in  his  dissenting 
opinion  in  People  v.  Coler,  supra,  no  such  objection  has  ever  been 
raised  to  the  power  of  the  legislature  to  fix  the  compensation  of 
city  officials. 

The  cases  may  be  supported,  however,  upon  the  theory  of  the 
constitutional  principle  of  local  home  rule  laid  down  by  O'Brien, 
J.,  in  People  v.  Coler,  supra,  and  quoted  with  approval  in  Street  v. 
Electric  Supply  Co.,  supra.  This  principle  is  expressly  embodied 
in  the  New  York  Constitution,  Art.  8,  §  10 ;  Art.  10,  §§  1-2,  and 
by  implication  in  that  of  Indiana,  State  v.  Denny  (1888)  118  Ind. 
382.  In  Kansas  the  courts  have  denied  its  existence  as  a  con- 
stitutional guaranty  to  the  extent  claimed  in  Indiana,  Stale  v.  Hunter 
(1888)  38  Kan.  578,  and  the  question  could  not,  of  course,  be 
raised  in  the  Federal  Supreme  Court.  The  New  York  Court  of 
Appeals  appears  to  have  left  solid  ground  in  not  making  chis  the 
ground  of  decision  in  People  v.  Road  Cons.  Co.,  supra. 
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The  Power  of  a  State  to  Tax  Land  within  its  Boundaries 
the  ' '  Exclusive  Jurisdiction  "  over  which  has  been  Granted 
to  Another  State. — That  certain  territory  should  be  within  the 
boundaries  of  one  State  and  yet  within  the  "exclusive  jurisdic- 
tion "  of  another  State  is  the  remarkable  situation  provided  for  in 
the  compact  of  1833  between  New  York  and  New  Jersey,  which 
settled  a  long  standing  dispute  between  them  as  to  their  boundary 
in  the  Hudson  River  and  New  York  Bay.  By  the  first  article  the 
boundary  line  was  fixed  in  the  middle  of  the  river  and  bay.  By  the 
third  article,  New  York  was  expressly  awarded  exclusive  jurisdiction 
over  all  the  waters,  and  over  the  land  under  the  waters  from  the  line 
to  low  water  mark  on  the  New  Jersey  side.  By  a  following  section 
of  the  same  article  New  Jersey  was  given  the  exclusive  right  of 
property  in  the  same  land  under  water.  The  recent  case  of  Central 
JR.  R.  of  New  Jersey  v.  Mayor  &c,  of  Jersey  City  (N.  J.  1903) 
<>6  Atl.  239,  involves  the  construction  of  the  compact  as  bearing 
upon  the  right  of  a  New  Jersey  municipality  to  assess  taxes  upon 
land  below  the  low  water  mark  on  the  New  Jersey  side. 

If  it  be  laid  down  that  a  tax  is  a  demand  of  sovereignty,  the 
issue  must  be  as  to  which  State  is  the  sovereign  here.  Does  the 
fixing  of  the  boundary  line  and  the  award  of  the  exclusive  right  of 
property  in  this  land  to  New  Jersey  necessarily  carry  with  it  the  im- 
plication of  sovereignty  incident  to  territorial  limits,  so  as  to  ex- 
clude a  claim  that  there  was  vested  in  New  York,  by  the  grant  of 
exclusive  jurisdiction,  anything  more  than  powers  of  port  regulation 
as  distinguished  from  a  sovereign  jurisdiction  ?  The  Supreme 
Court  of  New  Jersey  has  answered  this  question  in  the  affirmative. 
The  claim  of  both  States,  prior  to  the  agreement  of  1833,  was 
of  sovereignty  and  it  was  the  insistence  upon  this  claim  by  New 
Jersey  that  eventually  brought  about  the  compact.  It  is  significant 
that  the  question  of  territorial  limits  is  first  dealt  with,  the  boun- 
dary line  fixed,  and  the  definition  of  jurisdiction  then  made  second- 
ary or  exceptional.  Then  follows  the  clause  confirming  the  exclu- 
sive property  right  in  New  Jersey.  This  would  seem  to  leave  it 
fairly  open  to  inference  that  the  intention  was  to  grant  to  New  Jer- 
sey her  claim  of  sovereignty  over  the  land. 

But  sovereignty,  in  its  largest  and  most  comprehensive  sense, 
means  supreme,  absolute,  uncontrollable  powers, — the  absolute 
right  to  govern.  Story  on  Const.  Sec.  208.  It  must  be  admitted 
that  the  whole  compact  leaves  less  than  this  in  the  State  of  New 
Jersey.  Yet  it  is  difficult  to  see  how  what  seems  to  be  the  grant  of 
sovereignty  made  to  that  State  in  the  initial  article  of  the  compact, 
confirmed  by  the  property  clause  in  article  three,  is  entirely  eaten 
away  by  the  exceptions  in  favor  of  New  York  as  to  jurisdiction. 
There  can  certainly  be  no  presumption  that  the  power  to  tax  real 
property  within  the  limits  of  the  State  has  been  abandoned  by  New 
Jersey,  without  clear  words  expressive  of  an  intent  to  do  so. 
Cooley  on  Taxation,  p.  70.  That  power  must  remain  in  New 
Jersey  if  it  is  to  be  exercised  at  all,  for  New  York  cannot  tax  real 
property  without  her  territorial  limits,  Cooley  on  Taxation,  p.  55, 
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and  it  would  seem  improbable  that  the  commissioners  who  framed 
the  compact  had  in  mind  the  exemption  of  this  land  from  all  tax- 
ation. In  the  absence  of  a  more  exact  definition  of  what  was  con- 
ceded to  New  York  by  the  words  "exclusive  jurisdiction,"  it  is 
suggested  that  the  grant  in  derogation  of  the  sovereignty,  given 
prima  facie  to  New  Jersey,  is  a  servitude,  to  be  strictly  construed. 
Hall,   International  Law  (4th  ed.)  p.  166. 

The  position  of  the  New  Jersey  court  is  supported  by  the 
opinions  in  the  two  important  adjudications  of  the  treaty,  dealing 
with  other  questions  arising  under  it.  State  v.  Babcock  (1862)  30 
N.  J.  L.  29  ;  The  People  v.  Central  R.  R.  of  New  Jersey  (1870)  42 
N.  Y.  283.  There  is  an  express  disavowal  of  sovereignty  in  the 
New  York  case.  Mr.  Justice  Elmer,  one  of  the  New  Jersey  com- 
missioners who  drew  up  the  treaty,  in  his  opinion  in  State  v.  Bab- 
cock, clearly  defines  the  jurisdiction  as  a  limited  one,  saying  that 
there  was  left  "to  New  York  what  was  thought  to  be  quite  as 
much  a  burden  as  a  privilege,  the  exclusive  jurisdiction  over  offences 
in  or  upon  the  waters  outside  of  the  low  water  mark."  Some  sup- 
port for  the  opposite  view  is  to  be  found  in  dicta  in  The  Norma 
(1887)  32  Fed.  411.  But  these  cases  do  not  go  to  decide  the 
specific  question  here,  which  presents  a  new  phase  of  the  compact. 
It  is  perhaps  worthy  of  note  that  New  York  has  never  attempted  to- 
assert  the  sovereign  power  of  taxation  over  the  land  in  question. 


The  Apportionment  of  Stock  Dividends  Between  the  Life  Ten- 
ant and  Remainderman. — Where  a  testator  wills  stock  to  A  for  life 
remainder  to  B,  and  makes  no  specific  provision  for  stock  dividends, 
it  becomes  important  to  determine  whether  these  are  to  be  treated 
as  income  or  capital.  Three  cases  may  arise:  (a)  where  the  com- 
pany declares  a  stock  dividend  against  capital  invested  in  corporate 
property  before  or  at  the  testator's  death,  (b)  where  stock  dividends 
are  declared  against  cash  profits,  (c)  where  they  are  declared 
against  property  of  the  corporation  purchased  in  whole  or  in  part 
by  profits  earned  after  the  testator's  death.  All  such  dividends,  ac- 
cording to  the  U.  S.  Supreme  Court,  which  follows  Massachusetts, 
are  capital  and  go  to  the  remainderman.  Gibbon  v.  Mahon  (1889) 
136  U.  S.  549.  The  Supreme  Court  of  Illinois  has  recently  ap- 
proved this  broad  rule.  De  Kovenv.  De  Koven  (1903)  68  N.  E. 
930.  Its  reasoning  in  brief  was  that  income  is  the  payment  of 
profits  to  the  stockholder,  and  that  by  a  stock  dividend  nothing  is 
paid  to  him  ;  that  after  such  a  dividend  is  declared  the  stockholder 
has  merely  the  evidence  of  addition  to  corporate  capital,  and  has 
received  nothing  more  than  he  had  before,  the  old  and  new  stock 
together  representing  the  same  interest  in  the  company  that  the  old 
stock  represented,  and  that  this  interest  which  the  stockholder  has 
in  the  company  is  what  is  meant  by  capital. 

Though  this  is  a  sound  analysis  of  the  economic  nature  of  a 
stock  dividend  the  conclusion  that  such  dividends  in  all  of  the  above 
situations  should  go  to  the  remainderman  would  not  seem  to  follow. 
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There  seems  to  be  sufficient  difference  in  these  situations  to  warrant 
holding  that  the  testator  may  have  intended  to  dispose  differently 
of  these  dividends — and  this  without  violence  to  the  terms  of  the 
will.  The  general  intention  fairly  inferrable  from  such  a  disposition 
is  (i)  that  the  investment  that  the  shares  represent  in  the  company 
at  the  time  of  the  testator's  death  should  be  preserved  as  the  corpus 
of  the  estate  to  the  remainderman,  and  (2)  that  what  represents 
returns  on  that  investment  in  whatever  form  distributed  should  go 
to  the  life-tenant.  Where  then  the  stock  dividend  is  issued  against 
capital  invested  prior  to  the  testator's  death  it  represents  the  original 
investment  and  so  should  be  preserved  to  the  remainderman.  And 
this  is  the  general  holding.  Hite  v.  Hite  (1892)  93  Ky.  257. 
Where  on  the  other  hand  the  stock  dividend  is  issued  against 
accumulated  cash  profits  it  represents  not  the  original  investment 
itself  but  returns  on  that  investment  and  should  go  to  the  life 
tenant.  This  too  is  the  rule  in  many  jurisdictions  but  its  applica- 
tion varies.  For  example  in  Pennsylvania  where  cash  dividends 
are  apportioned  between  the  life-tenant  and  the  remainderman  ac- 
cording as  the  earnings  were  made  after  or  before  the  testator's 
death,  stock  dividends  issued  against  cash  profits  are  apportioned  in 
the  same  manner.  Earp's  Appeal  (18 57)  28  Pa.  St.  368.  On  the 
other  hand  the  New  York  courts  have  decided  that  all  such  stock 
dividends  go  to  the  life  tenant  in  accordance  with  their  rule 
giving  all  cash  dividends  to  the  life  tenant  irrespective  of  whether 
the  earnings  were  accumulated  before  or  after  the  death  of  the 
testator.  McLouth  v.  Hunt  (1897)  154  N.  Y.  179  ;  Jermain  v. 
Lake  Shore  &  M.  S.  R.  R.  (1883)  91  N.  Y.  483.  And  in  the 
third  situation  where  it  can  fairly  be  said  that  the  stock  dividend  is 
issued  against  an  increase  of  invested  capital  drawn  from  earnings 
accumulated  after  the  testator's  death  the  same  reasoning  should 
apply  and  the  dividend  be  given  to  the  life  tenant.  It  does  not 
seem  material  that  the  declaration  of  the  dividend  is  not  coincident 
with  the  investment  if  it  can  fairly  be  identified  with  it.  It  still  in 
effect  represents  earnings  on  the  original  investment  and  not  that 
investment  itself.  And  it  has  been  so  held  in  some  jurisdictions. 
Pritchett  v.  Nashville  Trust  Co.  (1896)  96  Tenn.  472. 


Admiralty  Jurisdicton  over  Canals  and  Canal  Boats. — The 
United  States  Supreme  Court  has  recently  held  that  the  Erie  Canal 
is  a  navigable  water  of  the  United  States,  within  the  admiralty 
jurisdiction,  that  canal  boats  employed  thereon  are  ships,  within 
the  meaning  of  admiralty  law,  and  that  a  contract  to  repair  such  a 
canal  boat  is,  therefore,  a  maritime  contract.  Perry  v.  Haines 
(1903)  24  Sup.  Ct.  R.  8.  The  need  of  uniform  rules  to  govern 
shipping  on  the  high  seas  led  to  the  adoption  of  the  general  mari- 
time law  in  England.  Despite  the  opposition  of  the  Common  Law 
courts  admiralty  jurisdiction  was  established  over  all  waters  within 
the  ebb  and  flow  of  the  tide,  and  this  in  effect  included  all  navi- 
gable waters.  In  the  first  instance  the  United  States  Supreme  Court 
applied  this  "tidal  test",  The  Thomas  Jefferson  (1825)  10  Wheat. 
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428,  with  the  result  that  many  navigable  waters  in  this  country  were 
outside  the  jurisdiction.  To  remedy  this  the  artificial  tidal  test  was 
set  aside,  and  all  waters  which  were  navigable  in  fact  and  were  not 
merely  State  waters  were  regarded  as  within  the  admiralty  jurisdic- 
tion. The  Genesee  Chief  ( 1851)  12  How.  443.  Two  questions  then 
arise  :  (1)  When  is  a  water  navigable  in  fact ;  (2)  what  is  a  water  of 
the  United  States  as  distinguished  from  a  water  of  the  State  ?  It 
appears  that  any  water  over  which  substantial  commerce  may  be 
carried  on  in  the  usual  way  is  a  navigable  water  ;  and  that  a  United 
States  water,  as  distinguished  from  a  State  water,  is  one  which  forms 
a  continuous  highway  for  such  commerce  between  the  States,  or 
with  foreign  countries.  See  The  Daniel  Ball  (1870)  10  Wall.  557  ; 
Leovy  v.  U.  S.  (1900)  177  U.  S.  621.  It  is  to  be  observed  then  that 
the  fact  that  a  water  is  capable  of  being  used  for  interstate  com- 
merce is  made  to  play  the  same  part  in  determining  the  extent  of 
admiralty  jurisdiction  that  its  being  open  to  foreign  commerce 
formerly  played.  This  is  a  natural  result  under  our  federal  system 
of  government.  The  States  have  not  a  few  of  the  aspects  of  foreign 
countries,  and  a  similar  necessity  for  uniform  law  in  maritime  affairs, 
as  between  them,  exists,  and  is  a  sufficient  justification  for  the  juris- 
diction. Any  body  of  water,  then,  which  forms  such  a  highway  as 
was  above  mentioned,  should  fall  within  the  sphere  of  admiralty. 
The  fact  that  it  is  artificial  can  make  no  difference  in  principle  so 
long  as  it  is  open  for  public  navigation.  A  canal  may,  therefore, 
be  as  much  within  the  jurisdiction  as  any  other  body  of  water,  and 
in  so  holding,  the  principal  case  is  in  accord  with  previous  authorities. 
The  Oler  (1874)  2  Hughes  12  ;  ex  parte  Boyer  (1883)  109  U.  S. 
629.  The  only  body  of  water  which,  it  seems,  would  not  be  sub- 
ject to  the  admiralty  jurisdiction  of  the  United  States  courts,  is  a 
water  entirely  within  a  State,  with  no  navigable  outlet.  There  have 
been  judicial  suggestions  to  this  effect,  U.  S.  v.  Burling/on  and 
Henderson  County  Ferry  Co.  (1884)  21  Fed.  33 1  ;  Stapp  v.  Steam- 
boat Clyde  (1890)  43  Minn.  192,  and  the  result  would  seem  to  follow 
of  necessity  from  the  recognized  definition  of  United  States  waters 
as  distinguished  from  State  waters. 

The  holding  of  the  principal  case,  that  a  canal  boat  is  a  ship  or 
vessel,  as  that  term  is  understood  in  maritime  law,  suggests  another 
difficult  question  of  definition.  What  is  the  determining  criterion 
of  a  ship  or  vessel  ?  Is  it  size,  capacity,  form,  equipment,  means 
of  propulsion,  or  some  or  all  of  these  ?  At  one  time,  canal  boats 
were  held  to  be  not  included  in  the  meaning  of  the  term  vessel. 
The  Ann  Arbor  (1858)  4  Blatchf.  C.  C.  R.  205.  This  view  is,  how- 
ever, no  longer  tenable,  for  it  seems  now  settled  that,  whether  a 
structure  is  a  ship  or  vessel  depends  on  whether  it  is  capable  of 
navigation,  and  is  designed  for  that  purpose.  Hughes  on  Admiralty, 
12;  see  also  Benedict's  Admiralty  §§  217,  221.  Under  this  test, 
a  floating  elevator,  intended  to  move  about  in  a  harbor,  moving 
derricks,  dredges,  and  the  like,  have  been  held  subject  to  admiralty 
jurisdiction.  The  Hezekiah  Baldwin  (1876)  8  Ben.  556;  Maltby  v. 
A  Steam  Derrick  Boat  (1879)  3  Hughes  477;  Say  lor  v.  Taylor 
(1896)   77   Fed.  476.     Clearly  canal  boats,  too,  must  be  included. 
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The  Definition  of  Public  Use  in  Eminent  Domain  Provi- 
sions.— In  the  conflict  between  private  rights  and  the  state  the 
eminent  domain  provisions  of  our  constitutions  have  so  often  been 
before  the  courts  that  not  a  single  noun,  adjective  or  verb  has 
escaped  judicial  interpretation;  but  a  recent  Illinois  case  suggests 
that  even  yet  all  the  questions  involved  have  not  been  settled.  Gaylord 
v.  Sanitary  Dist.  of  Chicago  (1903)  68  N.  E.  522.  In  deciding  that 
land  could  not  be  taken  by  eminent  domain  for  mills  other  than 
public  grist  mills  it  was  laid  down  that  to  constitute  a  public  use 
the  public  must  be  to  some  extent  entitled  to  use  the  property 
taken.  On  the  other  hand  in  allowing  the  taking  of  land  for  ordi- 
nary mill  purposes  it  was  held  in  OlmsteadwCamp  (1866)  1$  Conn. 
532,  that  the  power  of  eminent  domain  could  be  used  in  aid  of  any 
enterprise  which  would  benefit  the  public.  These  cases  represent 
a  square  conflict  of  authority  and  definition  that  runs  through  the 
jurisdictions. 

In  one  aspect  the  Illinois  rule  seems  to  be  too  broad.  There 
should  be  present  an  additional  element  of  desire  or  necessity  on 
the  part  of  the  public  to  use  the  property.  The  mere  giving  to  the 
public  a  right  in  connection  with  the  land  taken  for  a  private  busi- 
ness— a  right  which  under  the  circumstances  it  has  no  use  for — 
would  not  seem  to  make  the  taking  one  for  a  public  use.  In 
another  aspect  the  very  courts  that  adopt  the  rule  have  found  it  too 
narrow.  Under  its  terms  land  could  be  taken  for  the  right  of  way 
of  a  railroad  but  not  for  its  machine  shops.  Yet  such  taking  has 
been  allowed.  Chicago  etc.  R.R.  Co.  v.  Wilson  (1855)  17  111.  123. 
It  seems  to  be  enough,  then,  even  under  this  rule  that  the  land  is 
taken  in  aid  of  a  business  of  such  a  nature  that  the  public  has  a 
recognized  right  to  service  from  it.  But  while  the  Illinois  rule  is 
unsatisfactory  the  other  is  so  broad  that  if  logically  applied  it  would 
seem  that  there  would  be  but  few  private  enterprises  in  aid  of  which 
property  could  not  be  taken  by  eminent  domain.  As  was  pointed 
out  in  Ryerson  v.  Brown  (1877)  35  Mich.  333,  every  lawful  busi- 
ness in  a  sense  confers  a  public  benefit.  Even  where  this  broad 
rule  is  laid  down,  however,  it  seems  not  to  have  been  applied  at  the 
instance  of  private  persons  except  in  aid  of  such  well  recognized 
public  services  as  railroads,  telegraph  lines,  gas  and  water  systems 
and  for  the  development  of  some  natural  resource  such  as  water 
power,  mines  and  oil  wells.  The  results  actually  reached  though 
representing  a  real  conflict  are  not  then  as  far  apart  as  the  diver- 
gence in  definition  would  indicate.  The  elements  that  go  to  make 
up  the  concept  of  a  public  use  vary  so  with  the  economic  and 
social  conditions  of  a  community  and  the  presence  of  some  so  often 
renders  others  superfluous,  that  general  definition  seems  impracti- 
cable. Nor  is  definition  by  mere  enumeration  of  what  are  and  what 
are  not  held  to  be  public  uses  of  much  service  in  a  close  case.  It 
is  for  the  Court  to  examine  each  exercise  of  the  power  by  the  legis- 
lature and  satisfy  itself  that  there  is  in  it  the  elusive  element  of 
public  use.  Certainly  neither  of  the  definitions  ordinarily  given  is 
satisfactory;  of  the  two,  that  of  Illinois  is  less  open  to  abuse. 
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Questioning  a  Witness  as  to  his  Belief  in  a  Supreme  Being. — 
The  Court  of  Appeals  decision  that  a  witness  cannot  be  questioned 
as  to  his  belief  in  a  Supreme  Being  who  will  punish  false  swearing, 
overruling  an  earlier  case,  Stanbro  v.  Hopkins  (1858)  28  Barb.  266, 
has  removed  in  New  York  the  last  trace  of  the  old  common  law 
rule  that  atheists  and  persons  not  Christians  could  not  testify. 
Brink  v.  S (ration  (1903)  68  N.  E.  148.  It  was  urged  in  the  later 
case  that  although  a  witness  cannot  be  excluded  from  testifying  by 
reason  of  being  an  infidel  he  may  be  interrogated  as  to  his  belief, 
and  his  infidelity  be  considered  by  the  jury  on  the  question  of  credi- 
bility. But  the  Court  held  that  the  provision  in  the  New  York 
Constitution  "And  no  person  shall  be  rendered  incompetent  to  be 
a  witness  on  account  of  his  opinions  on  matters  of  religious  belief  " 
prevents  not  only  the  exclusion  of  a  witness  but  also  any  interroga- 
tion as  to  his  religious  belief.      (Const.  1846,  art.  I,  sect.  3). 

According  to  Coke,  in  his  day,  persons  who  were  not  Christians 
had  no  standing  in  the  English  courts,  7  Coke  17b,  though  his 
statement  has  been  much  disputed.  The  theory  of  the  common 
law  was  that  there  could  be  no  guaranty  of  truthfulness  without  an 
oath  which  was  a  solemn  appeal  to  the  Creator  that  the  truth  only 
should  be  witnessed;  therefore  no  one  was  competent  to  take  it 
who  had  not  a  religious  sense  of  accountability  to  a  Supreme  Being 
who  would  punish  him  if  he  swore  falsely.  In  1744  it  was  held 
that  the  testimony  of  witnesses  not  Christians  was  competent  pro- 
vided they  believed  in  a  God  and  future  rewards  and  punishments; 
but  the  testimony  of  atheists  was  still  considered  inadmissible. 
Willes,  C.  J.  said,  "I  am  clearly  of  the  opinion  that  if  the  wit- 
nesses do  not  believe  in  a  God  or  future  rewards  and  punishments, 
they  ought  not  to  be  admitted  as  witnesses."  Omychund  v.  Barker 
1  Atk.  45.  The  point  next  debated  was  whether  it  was  necessary  for 
the  witness  to  believe  in  a  future  state  of  existence  or  whether  a 
mere  belief  in  his  accountability  to  a  Supreme  Being  was  sufficient. 
It  finally  became  established  in  England  and  America  that  belief  in 
a  future  life  was  unnecessary.  Greenleaf  Evid.  (16th  ed.)  §  369, 
note.  Some  of  the  cases  held  such  belief  went  to  the  question  of 
credibility.  In  Blair  &  Hulton  v.  Seaver  (1856)  26  Pa.  St.  277  the 
court  said:  "  Whether  the  punishment  will  be  temporary  or  eternal, 
inflicted  in  this  world  or  that  to  come,  is  immaterial  upon  the  ques- 
tion of  competency.  It  is  for  the  jury  to  say  whether  the  credibility 
of  the  witness  is  affected  by  his  belief  in  the  extent  of  the  penalty 
to  be  incurred  by  false  swearing,  or  his  want  of  belief  in  the  Christian 
religion."     Accord,  Hunscom  v.  Hunscom  (18 18)  15  Mass.  184. 

To-day  constitutional  provisions  similar  to  the  New  York  pro- 
vision are  general.  The  principal  case  brings  to  a  fitting  conclusion 
the  gradual  development  from  the  narrow  common  law  rule  laid 
down  by  Coke.  It  is  however  opposed  by  some  cases.  In  State 
v.  Elliott  (1877)  45  Iowa  486  it  was  held  competent  to  prove  as 
affecting  the  credibility  of  one  whose  dying  declarations  were  intro- 
duced that  he  believed  in  no  God  or  future  conscious  existence. 
See  also  Free  v.  Buckingham  (1879)  59  N.  H.  2:5;  Searcy  v.  Miller 
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(i  88 1)  57  Iowa  613.  Perry's  Case  (1846)  3  Grat.  632  and  Bush 
v.  Commonwealth  (1882)  80  Ky.  244,  cited  by  the  court  in  the  principal 
case  as  supporting  its  decision,  decided  only  that  under  the  consti- 
tutions of  Virginia  and  Kentucky  religious  belief  was  not  a  ground 
of  incompetency.     The  question  of  credibility  did  not  arise. 


A  New  Phase  of  the  Elevated  Railroad  Litigation. — 
Again  the  "Elevated  Railroad  Cases"  have  been  brought  into 
prominence  by  the  advent  of  a  new  question,  at  once  important 
and  interesting,  marking  a  last  effort  of  the  company  to  halt  the 
litigation  of  damage  suits.  The  plaintiff,  an  abutting  owner  on 
Sixth  Avenue,  brought  the  usual  action  for  the  infringement  of  his 
easements  of  light,  air  and  access.  The  defendant  company 
answered  that  by  the  continuous  operation  of  its  road  since  1879 
it  had  acquired  a  prescriptive  right  to  maintain  it  in  the  future 
without  liability.  To  rebut  this  evidence  the  plaintiff  then  proved 
that  the  company  had  made  a  voluntary  settlement  with  many  of 
the  abutting  owners ;  had  instituted  condemnation  proceedings 
against  others  and  had  petitioned  for  a  reduction  of  its  franchise  tax 
on  the  ground  that  there  were  claims  to  the  amount  of  $8,000,000 
yet  unsettled.  All  this  evidence,  the  plaintiff  alleged,  showed 
an  admission  of  the  title  of  the  abutting  owners  to  their  easements 
and  evinced  an  attitude  of  subordination  to  their  rights.  The 
court  decided  that  these  facts  successfully  met  the  defendant's 
claim  of  an  adverse  user  of  the  easements  in  controversy.  Hindley 
v.  Met.  Ry.  Co.,  (N.  Y.  Sup.  Ct.  1903)  30  N.  Y.  L.  J.  834. 
The  company  having  at  the  outset  erected  and  maintained  its  road 
in  hostility  to  the  abutting  owners  and  in  derogation  of  their  rights, 
if  they  have  maintained  that  attitude  throughout  the  twenty  years, 
it  may  be  said,  under  New  York  decisions,  that  they  have  gained  a 
prescriptive  right.  Lewis  v.  R.  R.  Co.  (1900)  162  N.  Y.  202.  The 
defendant  might  more  properly,  however,  have  rested  its  defence 
upon  the  ground  that  the  easements  in  question  had  been 
extinguished  by  reason  of  a  twenty  years'  interruption  under  an 
adverse  claim.  Woodruff  v.  Paddock  (1892)  130  N.  Y.  618.  The 
case  would  probably  be  decided  in  the  same  way,  however,  on 
either  theory  of  defence.  The  analogy  between  adverse  possession 
and  prescription  has  to-day  become  practically  complete;  the 
twenty  years'  user  prescribed  by  statute  has  been  adopted  by  the 
courts  as  the  prescriptive  period,  the  idea  of  immemorial  user 
having  been  obsolete  for  a  century.  Campbell  v.  Wilson  (1803) 
3  East.  292;  Nichols  v.  Wentworth  (1885)  100  N.  Y.  455;  Wash- 
burn on  Easements,  p.  125  et  seq. 

It  remains  then  to  consider  the  probative  force  of  the  plaintiff's 
evidence  in  rebuttal.  The  court  took  the  view  that  the  facts 
adduced  tended  to  show  that  under  the  pressure  of  repeated  adverse 
adjudications  the  company  changed  its  attitude  to  one  of  subordi- 
nation to  and  recognition  of  the  abutting  owner's  rights,  and  that 
in  voluntary  settlements  and   the  institution  of  condemnation  pro- 
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ceedings  there  was  an  unmistakable  recognition  of  the  abutting 
owner's  easements.  The  question  then  arises  whether  the  fact  of 
the  defendant's  recognition  of  the  title  of  the  majority  of  the 
owners  is  relevant  to  the  issue  with  this  particular  plaintiff.  The 
court  here  took  the  position  that  the  franchise  of  the  defendant 
must  be  regarded  as  a  unit,  that  the  rights  of  all  the  abutting 
owners  were  similar,  that  the  essence  of  a  prescriptive  title  being 
the  intention  of  the  claimant,  any  facts  which  tend  to  show  the 
attitude  of  the  defendant  toward  the  plaintiff  were  relevant,  and 
hence  the  evidence  of  voluntary  settlements  and  condemnation 
proceedings,  showing  a  recognition  of  the  title  of  other  owners 
similarly  situated,  produced  an  inference  that  the  company  occu- 
pied a  subordinate  position  relative  to  this  plaintiff.  The  relevancy 
of  the  above  facts  is  questionable  and  the  position  of  the  court 
appears  to  be  without  authority.  It  would  seem  that  if  A  is 
claiming  a  prescriptive  way  over  lands  belonging  to  X  and  Y  res- 
pectively the  mere  admission  of  the  title  of  X  would  not  be  relevant 
as  to  his  adverse  user  as  against  Y.  But  to  support  the  decision  it  is 
not  necessary  to  rely  on  this  evidence.  The  admission  of  the 
defendant  that  there  are  outstanding  unsettled  claims  to  the 
amount  of  $8,000,000  among  which  was  the  plaintiff's  reveals  an 
intention  to  adjust  the  claim  of  the  plaintiff  in  recognition  of  his 
rights.  "  It  is  well  known  that  a  single  lisp  of  acknowledgment 
by  the  defendant  that  he  claims  no  title  fastens  a  character  upon 
his  possession  which  makes  it  unavailable  for  ages."  Calvin  v. 
Burnet  (1837)  17  Wend.  564. 


RECENT  DECISIONS. 

Admiralty — Federal  Jurisdiction  over  Canals  and  Canal  Boats.  Suit 
was  brought  in  the  State  courts  of  New  York  for  repairs  made  on  a  canal 
boat  which  navigated  the  Erie  Canal.  A  New  York  statute  allowed  a 
lien  for  such  repairs.  Held,  the  contract  is  a  maritime  contract  having 
reference  to  a  "  ship  "  navigating  United  States  waters,  and  is,  therefore, 
exclusively  within  the  admiralty  jurisdiction  of  the  United  States  courts. 
The  New  York  statute  in  so  far  as  it  is  interpreted  to  allow  such  an 
action  to  be  enforced  in  the  State  courts  is  unconstitutional.  Perry  v. 
Haines  (1903)  24  Sup.  Ct.  R.  8.     See  Notes,  p.  131. 

Assignments  for  Creditors — Action  to  Set  Aside — Right  of  Plaintiff 
to  come  in  as  Creditor.  A  petition  asked  that  an  assignment  for  the 
benefit  of  creditors  by  an  insolvent  corporation,  be  set  aside  as  to  the 
petitioner,  a  judgment  creditor,  who  had  judgment.  Leviable  assets  thus 
made  available, were,  at  petitioner's  sugestion,  spent  in  preserving  certain 
non-leviable  assets.  Held  (Bartlett  and  Vann,  JJ.,  dissenting,)  the 
petitioner  could  prove  against  such  assets.  In  re  Garver  (N.  Y.  1903) 
68  N.  E.  667. 

A  creditor  who  attacks  an  assignment  unsuccessfully  may  neverthe- 
less prove  under  the  assignment,  there  being  no  election  of  remedies  in 
such  a  case.  Mills  v.  Parkhurst  (1891)  126  N.  Y.  89.  The  same  result 
should  follow  where,  as  in  the  principal  case,  the  creditor  is  successful, 
for  the  right  of  election  if  any  is  determined  by  the  bringing  of  the  suit. 
Moller  v.  Tuska  (1881)  87  N.  Y.  166.  Though  the  petitioner  as  judg- 
ment creditor  was  entitled  to  proceed  against  leviable  assets,  he  did  not 
thereby  cease  to  be  a  general  creditor  in  which  capacity  he  was  entitled 
to  prove. 

Attorney  and  Client — Unconscionable  Agreement.  While  in  an  in- 
jured condition,  and  bordering  on  hysteria,  the  plaintiff  made  a  contract 
with  an  attorney,  by  which  the  attorney  was  to  receive  one  half  the  re- 
covery in  a  negligence  action.  Held,  whether  this  contract  was  fair  and 
conscionable  should  have  been  left  to  the  jury,  on  the  facts  set  forth. 
Muller  v.  Kelly  (1903)  125  Fed.  212. 

A  contract  for  a  contingent  fee  is  valid  and  will  be  enforced.  Taylor 
v.  Bemiss  (1884)  no  U.  S.  42;  matter  of  Mary  E.  Hynes  (1887)  105  N. 
Y.  560,  if  the  attorney  does  not  also  agree  to  pay  costs.  Peck  v.  Heu- 
rich  (1896)  167  U.  S.  624.  Even  in  the  latter  event  it  seems  to  be  good 
in  New  York.  Fowler  v.  Callan  (1886)  102  N.  Y.  395.  Such  a  contract 
must  be  fair  and  conscionable,  however.  Henry  v.  Vance,  (Ky.  1901) 
63  S.  W.  273.  The  burden  of  proving  that  the  contract  is  conscionable 
is  on  the  attorney,  who  must  do  so  affirmatively.  Whitehead  v.  Ken- 
nedy (1877)  69  N.  Y.  462;  Fart's  v.  Briscoe  (1898)  78  111.  App.  242. 
These  cases  indicate  that  contracts  between  attorney  and  client  consti- 
tute an  exception  to  the  rule  that  fraud  and  bad  faith  are  matters  of  de- 
fence, a  fact  which  the  dissenting  opinion  in  the  principal  case  seems  to 
fail  to  recognize. 

Bankruptcy— Judgment  against  Insolvent— Effect  of  Assignment. 
Held,  the  word.  "  judgment  "  in  the  Bankruptcy  Act  of  1898,  §  67  f ,  pro- 
viding that  "all  levies,  judgments,  attachments  or  other  liens,  obtained 
through  legal  proceedings  against  an  insolvent,  within  four  months  prior 
to  the  filing  of  a  petition  in  bankruptcy  against  him,  shall  be  deemed  null 
and  void  in  case  he  is  adjudged  a  bankrupt"  refers  only  to  the  lien  of  the 
judgment.      Davis  v.Jewett  (S.  D.  1903)  97  N.  W.  16. 

That  the  judgment  itself  is  not  affected  by  the  subsequent  petition, 
but  continues  a  valid  evidence  of   indebtedness,  is  well  settled.     In  re 
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Pease  (1900)  4  Am.  B.  R.  547;  in  re  Beaver  Coal  Co.  (1901)  no  Fed.  630; 
6  Am.  B.  R.  404.  Adopting  this  rule,  the  principal  case  holds  that  the 
judgment  is  assignable,  and  that  the  original  judgment  creditor  is  not 
liable  to  the  trustee  in  bankruptcy  for  the  value  of  goods  sold  under  exe- 
cution at  the  instance  of  the  assignee  of  the  judgment. 

Carriers — Bill  of  Lading — Estoppel.  A  shipper  of  perishable  goods 
telegraphed  a  connecting  carrier  that  he  held  bills  of  lading  and  that  de- 
livery was  not  to  be  made  until  they  were  surrendered.  He  thereafter 
sent  to  the  consignee  an  order  to  the  carrier  to  deliver  without  the  bills 
of  lading.  Held,  the  connecting  carrier  having  no  actual  knowledge  as 
to  the  bills  of  lading,  it  was  entitled  to  rely  upon  the  shipper's  represen- 
tation, and  to  refuse  delivery  without  their  surrender.  Schlichting  v. 
C.  R.  I.  &*  P.  Ry.  Co.     (la.  1903)  96  N.  W.  959. 

When  no  bill  of  lading  is  issued  the  consignee  is  the  presumptive 
owner  and  the  carrier  is  justified  in  delivering  to  him.  First  Nat.  Bank 
v.  N.  P.  Ry.  Co.  (1902)  28  Wash.  439.  But  when  one  is  issued,  if  the 
carrier  fails  to  deliver  in  accordance  with  it  and  its  endorsements,  he  acts 
at  his  peril,  Hutchinson  on  Carriers,  §§  130,  130a,  and  an  order  from  the 
shipper  would  be  no  defence  against  an  endorsee  of  the  bill  of  lading. 
The  decision  therefore  seems  sound. 

Carriers — Harter  Act — Burden  of  Proof.  The  plaintiff  sued  for  the 
loss  of  a  cargo  of  beef,  due  to  the  breaking  down  of  the  defendant's  re- 
frigerating apparatus,  soon  after  sailing.  The  defense  was  that  the  vessel 
was  "  seaworthy  "  within  the  meaning  of  the  Harter  Act.  Held,  the  de- 
fendant had  not  sustained  the  burden  of  showing  seaworthiness  at  the 
time  of  sailing.      The  Southwark  (1903)  191  U.  S.  1. 

The  Harter  Act,  27  U.  S.  Stat,  at  Large,  445,  provides  that  the  owner 
of  a  vessel  shall  not  be  liable  for  negligent  management  if  he  has  used 
due  diligence  to  make  the  vessel  seaworthy.  "  Seaworthy  "  is  a  relative 
term,  depending  on  the  nature  of  the  cargo.  Maori  King ■  v.  Hughes  (1895) 
65  L.  J.,  Q.  B.  D.  168.  A  refrigerating  plant  in  good  order  is  necessary  to 
constitute  a  vessel  having  a  perishable  cargo  seaworthy.  3  Columbia 
Law  Review,  417.  In  case  of  loss  the  burden  of  proof  is  on  the  owner  to 
bring  himself  within  the  act.  Navig'n  Co.  v.  Mfg.  Co.  (1900)  181  U. 
S.  218.  In  the  principal  case  the  prima  facie  cause  of  action  made  out  by 
proof  of  the  plaintiff's  loss  was  aided  by  the  presumption  of  unseaworthi- 
ness arising  from  the  early  breakdown.  Work  v.  Leathers  (1878  )97 
U.  S.  379.  The  case,  thus  presented  by  the  plaintiff,  the  defendant  failed 
to  rebut.     The  Phoenicia  (1898)  90  Fed.  116. 

Carriers — Liability  to  Passenger — Rights  of  Employee.  The  plaintiff, 
a  telegraph  lineman,  employed  by  the  defendant,  was  transported  with 
others  from  place  to  place  on  the  road  as  their  services  were  required 
in  "camp  cars,"  in  which  they  lived.  The  plaintiff  was  injured  in  a 
wreck.  Held,  the  plaintiff  was  a  passenger.  Car  swell  v.  M.  D  &*  S. 
R.  Co.  (Ga.  1903)  45  S.  E.  695. 

At  common  law  whenever  the  obligation  rests  on  the  employee  as 
part  of  his  contract  of  service,  to  travel  on  the  carrier's  trains  in  the 
course  of  his  employment  the  railroad  is  not  liable.  Manville  v.  C.  &^  T. 
R.  Co.  (i860)  11  Ohio  St.  417;  McQueen  v.  C.  B.  U.  P.  R.  Co.  ^1883)  30 
Kan.  689.  When,  however,  the  employee  uses  the  company's  trains  in 
going  to  and  from  his  work,  or  on  his  own  affairs,  not  in  pursuance  of 
his  contract  of  service,  he  is  a  passenger,  and  entitled  to  all  his  rights  as 
such,  even  though  he  pays  no  fare.  McNulty  v.  Penn.  R.  Co.  (1897); 
182  Pa.  St.  479;  Dickinson  v.  West  End  Street  Railway  (1901)  177 
Mass.,  365.  New  York  is  apparently  contra.  Vick  v.  N.  Y.  Central  <S-» 
H.  R.  R.  Co.  (1884)  95  N.  Y.  267.  Had  the  principal  case  therefore 
been  decided  under  the  common  law  rule  the  holding  would  have  been 
unsound.  But  under  a  statute  of  Georgia,  Civ.  Code  (1895)  §  2297,  pro- 
viding that  all  employees  "  who  cannot  possibly  control  those  who  should 
exercise  care  and  diligence  in  the  running  of  trains"  are  passengers,  the 
case  is  correctly  decided. 
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Constitutional  Law  —  Attorney's  Compensation  for  Defence  of 
Pauper.  §  308,  New  York  Code  of  Criminal  Procedure  requires  the 
court  to  appoint  counsel  for  an  indigent  person  accused  of  crime,  and  de- 
clares that  in  capital  cases  the  court  may  allow  such  counsel  his  expenses 
and  compensation  for  his  services  to  be  paid  from  the  county  treasury. 
Held,  the  provision  is  not  in  conflict  with  Art.  8,  §  10,  of  the  Constitu- 
tion, forbidding  the  appropriation  of  money  of  the  county  to  the  aid  of  an 
individual.     People  v.  Grout  (N.  Y.  1903)  S7  App.  Div.  193. 

Without  direct  statutory  authorization  these  claims  seem  to  have  been 
denied  in  all  jurisdictions  except  Iowa,  Hallv.  Washington  Co.  (la.  1850) 
2  Greene  473,  though  in  People  v.  Supervisors  (1864)  28  How.  Prac.  22, 
the  court  confesses  to  an  attempt  to  find  some  construction  of  a  law 
under  which  compensation  could  be  granted.  The  act  has  been  liberally 
interpreted  whenever  it  has  been  before  the  Court  of  Appeals.  People 
v.  Ferraro  (1900)  162  N.  Y.  545,  and  the  constitutionality  of  such 
statutes  seems  to  have  been  unquestioned  before.  In  Matter  of  Chap- 
man v.  New  York  (1901)  168  N.  Y.  80,  however,  the  Court  of  Ap- 
peals denied  the  constitutionality  of  an  act  reimbursing  an  officer  for  his 
defence  of  his  title  to  office.  There  would  seem  to  be  no  difference  in 
principle  between  that  case  and  this,  though  the  court  there  expressly 
distinguishes  the  present  statute. 

Constitutional  Law — Eminent  Domain — Public  Use.  An  act  of  the 
Illinois  legislature,  Rev.  St.  1S74,  p.  701,  c.  92,  authorized  the  condemna- 
tion of  private  property  for  public  gristmills  and  other  public  mills  or 
machinery.  Held,  unconstitutional  as  to  other  than  gristmills,  as  not 
being  for  a  public  use.  Gay  lord  v.  Sanitary Dist.  of  Chicago  (111.  1903) 
68  N.  W.  522.     See  Notes,  p.  133. 

Constitutional  Law — Impairment  of  Judgment  Lien.  At  the  time  de- 
fendant obtained  a  judgment  lien  on  real  estate  of  plaintiff's  husband 
plaintiff's  dower  right  was  a  life  estate  in  one-third  of  her  husband's  lands. 
Before  the  land  was  sold  under  the  judgment  a  statute  was  passed  increas- 
ing dower  to  a  life  estate  in  one-half  the  husband's  lands.  Held,  the 
statute  was  not  unconstitutional  as  impairing  contract  or  vested  rights, 
and  the  purchaser  took  the  land  subject  to  a  dower  interest  in  one-half. 
Hanley  v.  Kubli  {Or.  1903)  74  Pac.  224. 

There  is  considerable  conflict  on  the  point  involved.  Some  jurisdic- 
tions consider  a  judgment  lien  a  mere  statutory  remedy,  liable  to  be 
altered  or  destroyed  by  the  legislature.  McCormick  v.  Alexander  (1825) 
2  O.  65  ;  Bank  v.  Longworth  (1829)  1  McLean  35.  By  the  weight  of 
authority,  however,  the  lien  is  protected  against  subsequent  legislation, 
either  on  the  theory  that  it  is  a  part  of  the  contract  on  which  the  judg- 
ment was  recovered,  Edwards  v.  Kearzey  (1877)  96  U.  S.  595  ;  Homestead 
Cases  (Va.  1872)  22  Gratt.  266,  or  that  it  is  a  vested  right,  and  that  any  at- 
tempt by  the  legislature  to  impair  its  value  or  validity  is  an  invasion  of 
property  rights.  Gunn  v.  Barry  (1872)  15  Wall  610  ;  Bank  v.  Ballou 
(1899)  98  Va.  112.  In  New  York  it  is  held  that  a  judgment  creditor's  lien 
may  be  destroyed  by  the  taking  of  the  lands  under  condemnation  pro- 
ceedings, without  making  the  creditor  a  party.  Watson  v.  N.  Y.  C.  R.  R. 
(1872)  47  N.  Y.  157.  It  is  stated  broadly  in  this  case  that  the  legislature 
may  abolish  the  lien  at  any  time  before  rights  have  become  vested  or 
estates  acquired  under  it. 

Constitutional  Law — Power  of  Legislature  to  Regulate  Municipal 
Contracts.  Held,  a  statute  making  it  a  misdemeanor  for  any  one  con- 
tracting with  a  municipal  corporation  to  employ  any  laborer  more  than 
eight  hours  per  day  does  not  violate  the  Fourteenth  Amendment  to  the 
Federal  Constitution.     Atkin  v.  Kansas  (1903)  191  U.  S.  207. 

Held,  a  similar  statute  violates  both  the  State  and  Federal  Constitu- 
tions as  depriving  the  contractor  of  liberty  of  contract  without  due  pro- 
cessof  law.     People  v.  Road  Cons.  Co.  (1903)  175  N.  Y.  84. 
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Held,  a  statute  requiring  all  contractors  with  municipal  corporations 
to  pay  a  certain  minimum  wage  rate  to  all  unskilled  laborers  employed 
upon  such  contracts  is  unconstitutional  as  infringing  liberty  of  contract, 
taking  private  property  without  compensation  and  as  violating  the  con- 
stitutional guaranty  of  local  home  rule.  Street  v.  Varney  Elec.  Supply 
Co.  (Ind.  1903)  66  N.  E.  895.     See  Notes,  p.  127. 

Corporations — Preferential  Payments — Current  Expense  Cred- 
itors. The  plaintiff  had  a  judgment  against  a  gas  company  upon  a  claim 
for  coal  and  coke  furnished  to  the  gas  plant  for  use  in  manufacture,  exe- 
cution on  which  had  been  returned  unsatisfied.  The  company's  assets 
were  sold  to  pay  mortgage  bondholders,  without  any  receiver  being  ap- 
pointed. Plaintiff  filed  a  bill,  averring  these  facts,  and  that  earnings 
twelve  or  eighteen  months  before  had  been  diverted  to  the  payment  of  in- 
terest on  the  bonds  which  should  have  been  paid  to  the  plaintiff  for  coke, 
and  asking  that  the  defendant  trustee,  which  held  the  proceeds  of  the  sale 
should  be  decreed  to  pay  the  plaintiff  his  claim.  Held,  the  doctrine  of 
"  preferential  payments  applies  only  to  quasi-public  corporations,  where 
a  receiver  has  been  appointed,  the  claim  has  accrued  six  months  before 
the  receivership  and  there  has  been  a  diversion  of  current  funds  to  the 

Eayment  of  interest  on  the  mortgage  ;  and  that  as  none  of  these  facts  were 
ere  alleged  the  demurrer  was  properly  sustained  below.     L.  &*°  N.  R, 
Co.  v.  Memphis  Gaslight  Co.  (C.  C.  A.  6th  Circ.  1903)  125  Fed.  97. 

The  case  again  refuses  to  extend  the  doctrine  of  "preferential  pay- 
ments "  beyond  cases  of  common  carriers.  For  a  discussion  of  the  prin- 
ciples involved  and  a  statement  of  the  law,  see  3  Columbia  Law  Review 
hi. 

Corporations — Stock  Dividends — Rights  of  Beneficiaries  under 
Will.  A  testator  left  shares  of  stock  in  a  corporation,  which  since  his 
death  had  declared  dividends  in  stock,  and  the  question  arose  in  a  suit 
by  the  trustee  for  the  construction  of  the  will  as  to  whether  the  stock 
dividends  were  income  and  went  to  the  life  tenant  or  capital  and  went  to 
the  remainderman.  The  dividend  seems  to  have  been  declared  against 
capital  held  at  the  time  of  the  testator's  death.  Held,  stock  dividends, 
whether  declared  against  cash  profits  or  not,  are  always  capital  and  go 
to  the  remainderman.  De  Koven  v.  De  Koven  (111.  1903)  68  N.  E.  930. 
See  Notes,  p.  130. 

Criminal  Law — Assault  with  Intent  to  Murder.  On  a  trial  for  assault 
with  intent  to  murder,  the  court  charged  that  the  defendant  was  guilty 
if  he  shot  at  G  with  intent  to  wound  or  kill  him.  Held,  error.  Thames 
v.  State  (Miss.  1903)  35  So.  171. 

The  weight  of  authority  is  that  for  assault  with  intent  to  murder,  the 
specific  intent  to  take  life  is  necessary,  and  that  the  doing  of  the  act 
does  not  raise  a  presumption  of  intent.  State  v.  Taylor  (1896)  70  Vt.  1; 
People  v.  Mize  (1889)  80  Cal.  41.  That  such  a  presumption  does  arise 
is  apparently  held  in  several  jurisdictions.  Conn  v.  People  (1886)  116  111. 
458.  This  result  seems  to  be  reached  by  the  improper  assimilation  of 
this  crime  to  murder.  There  may,  however,  be  cases  where  one  is  guilty 
of  murder,  while  if  the  person  attacked  did  not  die  the  crime  of  assault 
with  intent  to  murder  would  not  be  committed.  2  Bishop,  Crim.  Law 
(10th  ed.)  §741,  (2);  Scottv.  State  (1886)  49  Ark.  156.  It  seems  never  to 
have  been  held  that  the  intent  to  take  life  could  be  dispensed  with  except 
perhaps  in  Smith  v.  State  (1889)  88  Ala.  23,  and  this  view  was  rejected  in 
Walls  v.  State  (1890)  90  Ala.  618. 

Criminal  Law— Evidence — Confession.  An  undersheriff  pretending  to 
be  the  friend  of  the  defendant,  charged  with  murder,  obtained  from  him 
a  confession  so  as  to  throw  the  guilt  on  a  third  person.  Held,  that  a 
verdict  based  in  part  upon  such  evidence  would  not  be  set  aside  as  an 
involuntary  confession  because  of  the  deceit  practiced.  People  v.  White 
(1903)  176  N.  Y.  331. 

The  case  is  well  within  §  395  of  the  Code  of  Criminal  Procedure, 
People  v.  Mondon  (1886)  103  N.  Y.  211,  219,  and  seems  to  represent  the 
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weight  of  authority  at  common  law.  Cornwall  v.  Stale  (1892)  91  Ga. 
277;  Slate  v.  Brooks  (1887")  92  Mo.  542,  576;  State  v.  Fortner  (1876)  43 
Iowa  494.  Involuntary  confessions  procured  through  threats  or  pro- 
mises of  immunity  are  held  inadmissible  as  evidence,  not  because  any 
wrong  is  done  the  accused  in  using  them,  but  because  the  prisoner  may 
be  induced  by  fear  or  hope  to  admit  untruths.  The  test  therefore  is 
whether  the  means  employed  are  likely  to  lead  to  a  false  confession  and 
if  not,  the  evidence  is  admissible.  1  Greenl.  Ev. ,  16th  ed.  ,§22ob.; 
Whart.  Crim.  Ev.,  8th  ed.,  §§  658,  662,  670. 

Evidence — Criminal  Law — Independent  Crime  as  Evidence  of  Intent. 
The  defendant  stole  two  horses  from  A,  and  after  driving  them  about  a 
mile  stole  three  more  from  B.  He  took  the  five  together  to  a  neighbor- 
ing town  where  he  sold  them.  On  the  trial  for  stealing  A's  horses,  held, 
evidence  of  the  theft  of  B's  was  admissible.  Glover  v.  State  (Tex.  1903) 
76  S.  W.  465. 

The  evidence  was  admitted  for  the  purpose  of  "developing  the  res 
gestae  of  the  transaction."  If  by  this  it  is  meant  that  on  a  trial  for  larceny 
evidence  of  a  subsequent  larceny  at  another  time  and  from  another  party 
is  admissible  as  part  of  the  res  gestae  it  is  a  startling  application  of  the 
res  gestae  rule.  The  trial  court  admitted  the  evidence  to  show  the 
intent  with  which  the  defendant  acted.  Where  the  intent  with  which  an 
act  was  done  is  in  issue  the  doing  of  the  same  or  a  similar  act  is  admitted 
to  negative  an  innocent  intent.  Commonwealths.  McCarthy  (1876)  119 
Mass.  354.  If  in  the  principal  case  the  defendant  had  admitted  the  tak- 
ing of  A's  horses,  but  alleged  that  he  took  them  by  mistake  or  innocently, 
evidence  of  a  similar  taking  of  B's  horses  would  tend  to  show  a  felonious 
intent.  So  long,  however,  as  defendant's  intent  was  not  in  issue  it  would 
seem  that  the  evidence  should  have  been  excluded  as  irrelevant  and 
tending  to  prejudice  the  jury.  Shaffnerv.  Commonwealth  (1872)  72  Pa. 
St.  60;  Lightfoot  v.  People  (1868)  16  Mich.  507. 

Evidence — Questioning  Witness  as  to  his  Religious  Belief.  Held, 
a  witness  cannot  be  questioned,  for  the  purpose  of  affecting  his  credi- 
bility, as  to  his  belief  in  the  existence  of  a  Supreme  Being  who  will  punish 
him  for  false  swearing.  Brink  v.  Stratton  (N.  Y.  1903)  68  N.  E.  148. 
See  Notes,  p.  134. 

Municipal  Corporations — Contracts — Validity  of  when  Required  to 
be  Awarded  to  Lowest  Bidder  and  Patented  Article  is  Called  for. 
Where  an  ordinance  required  that  contracts  for  street  construction  should 
be  awarded  to  the  lowest  and  best  bidder  and  the  advertisement  called 
for  a  patented  composition  in  the  exclusive  control  of  one  company, 
held,  as  there  could  be  no  competition  in  such  a  case  the  contract  with 
the  patentee  company  was  void.  Fineran  v.  Central  Bitulithic  Pav. 
Co.  (Ky.  1903)  76  S.  W.  415. 

Rival  considerations  of  public  policy  weigh  for  and  against  the  posi- 
tion here  taken.  In  its  support  it  is  urged  that  to  allow  such  contracts 
wouldinvite  corruption,  while  its  opponents  point  out  that  unless  an  excep- 
tion is  made  in  favor  of  patented  articles  the  municipalities  are  precluded 
from  making  use  of  products  of  recent  invention  for  the  public  advantage. 
The  latter  view  has  received  the  sanction  of  New  York,  Michigan,  Kansas 
and  Missouri  while  the  holding  of  the  principal  case  finds  support  in 
Wisconsin,  California,  Louisiana,  New  Jersey  and  Illinois.  The  holding 
which  denies  that  the  provision  as  to  bids  was  intended  to  have  any 
application  where  the  best  interests  of  the  city  demand  the  use  of  a 
patented  article  is  perhaps  preferable.  Dillon,  Municipal  Corporations 
(4thed.)§467. 

Pleading  and  Practice — Judgment  against  Joint  Debtors — Reversal. 
The  plaintiff  obtained  a  judgment  against  several  partners,  one  of  whom 
on  trial  had  pleaded  his  discharge  in  bankruptcy.  The  Appellate  Court 
reversed  the  judgment  as  to  him  and  affirmed  it  as  to  his  co-debtors. 
Held,  the  judgment  should  have  been  reversed  as  to  all.  Seymour  v. 
Fueling  Co.  (111.  1903)  68  N.  E.  716. 
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The  principal  case  follows  the  highly  technical  rule  of  the  common 
law  that  reversal  as  to  one  co-defendant  necessitates  reversal  as  to  all 
others,  because,  at  law,  a  judgment  is  an  entirety.  Huckabee  v.  Nelson 
(1875)  54  Ala.  12;  Ben'ner  v.  Welt  (1858)  45  Me.  483;  1  Black  on  Judgts., 
2nd  ed.,  §  211.  This  was  true  whether  the  action  was  ex  contractu  or 
ex  delicto,  Farrell  v.  Calkins  (N.  Y.  1851)  10  Barb.  348,  though  in  a 
late  New  York  case,  Altman  v.  Hofeller,  (1807)  152  N.  Y.  4q8,  504, 
there  is  a  dictum  to  the  effect  that  a  purely  personal  defense  will  work  a 
reversal  only  for  the  party  claiming  such  defense.  While  the  weight  of 
authority  is  probably  with  the  old  rule,  the  introduction  of  code  pro- 
cedure has  militated  against  it,  and  reversal  as  to  one  defendant,  in 
many  States  to-day,  does  not  necessitate  reversal  as  to  all.  Moreland 
v.  Durocher  (1899)  121  Mich.  398;  State  v.  Tate  (1891)  109  Mo.  265. 

Pleading  and  Practice — Right  to  Poll  Jury.  A  jury  having  returned 
a  verdict  favorable  to  the  plaintiff  in  a  civil  suit  was  sent  back  by  the 
court  with  further  instructions  on  the  ground  that  the  verdict  was  con- 
tradictory and  insensible.  The  jury  then  finding  for  the  defendant,  the 
plaintiff  demanded  a  poll  of  the  jury,  which  was  refused.  Held,  such 
refusal  was  ground  for  a  new  trial,  since  the  plaintiff  was  entitled  to  a 
poll  of  the  jury  as  a  matter  of  right.  Smith  v.  Paul  (N.  C.  1903),  45 
S.  E.  348. 

Precedents  in  some  American  jurisdictions  make  polling  a  right  in  all 
cases,  both  civil  and  criminal,  Fox  v.  Smith  (N.  Y.  1824)  3  Cow.  23  ; 
James  v.  State  (1877)  55  Miss.  57,  in  others  it  is  made  discretionary  with 
the  judge  in  all  cases,  Fellow's  Case  (Me.  1828)  5  Greenleaf  333  ;  Comm. 
v.  Roby  (Mass.  1832)  12  Pick.  496,  and  in  some  it  is  discretionary  only  in 
civil  cases.  Bell  v.  Hutchings  (1890)  86  Ga.  562.  No  English  authority 
can  be  found  holding  polling  to  be  a  right,  and  the  expression  in  2  Hale's 
Pleas  of  Crown  299,  that  "the  court  may  examine  by  poll "  indicates  that 
it  was  discretionary.  The  object  of  polling  is  to  ascertain  the  unanimity 
of  the  verdict.  This  was  provided  for  at  common  law  by  allowing  the 
jurymen  to  dissent  in  open  court  at  rendition  of  the  verdict.  To  that 
end.  each  party  had  the  right  to  require  the  presence  of  the  jury  at  the 
publication  of  the  verdict,  even  though  the  verdict  was  sealed.  3  Black- 
stone's  Comm.  377.  By  continuous  practice  it  would  seem  that  what  was 
formerly  a  privilege  has  grown  into  a  right  in  jurisdictions  following  the 
rule  of  the  principal  case  ;  and  in  some  states  the  right  is  secured  by 
statute,  Bowen  v.  Bowen  (1881)  74  Ind.  470;  Brown  v.  State  (1879)  63 
Ala.  97. 

Pleading  and  Practice — Service  on  Foreign  Corporation — Managing 
Agent.  The  plaintiff  brought  suit  in  New  York  against  a  Pennsylvania 
corporation,  The  summons  was  served  in  New  York  on  an  agent  employed 
to  solicit  advertisements.  Held,  not  to  be  a  service  on  a  managing  agent 
within  §  432,  subd.  3,  New  York  Code  of  Civil  Procedure.  Font  ana  v. 
Post  Print.  &>  Pub.  Co.  (N.  Y.  1903)  87  App.  Div.  233. 

The  real  object  is  to  insure  service  upon  an  agent  of  sufficient  rank 
to  make  it  reasonably  certain  that  the  defendant  will  be  apprized  of  the 
service.  Palmer  v.  Pennsylvania  Co.  (1885)  35  Hun.  369.  He  need  not 
control  all  the  business  of  the  corporation  within  the  State,  Tuchband  v. 
C.  &>A.  R.  Co.  (1889)  115  N.  Y.  437,  but  must  be  vested  with  general 
powers,  involving  discretion  as  to  the  extent  of  his  duty  and  its  execu- 
tion.    Taylor  v.  Granite  St.  P.  Assn.  (1893)  136  N.  Y.  343. 

Pleading  and  Practice — Suit  by  Infant  as  Poor  Person — Sufficiency 
of  Affidavit.  At  the  time  of  his  appointment  as  guardian  ad  litem,  an 
infant's  father  stated  that  he  was  worth  $250  over  and  above  liabilities. 
Shortly  thereafter  on  the  infant's  motion  to  sue  as  a  poor  person,  the 
father  testified  that  he  was  not  worth  more  than  $100,  explaining  that  his 
circumstances  had  changed.  Held,  as  the  court  below  was  satisfied  with 
the  averments  of  the  petition,  the  order  should  be  affirmed.  Perlmutter 
v.  Stern  (N.  Y.  1903)  87  App.  Div.  160. 
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In  a  similar  case,  when  the  later  affidavit  contained  no  explanation  of 
a  change  of  circumstances,  held,  insufficient  to  support  the  infant's  peti- 
tion.    Cohen  v.  Hautcharon  (1903)  84  N.  Y.  Supp.  573. 

Where  the  guardian  ad  litem  is  not  the  parent  of  the  petitioner,  his 
financial  responsibility  does  not  prevent  the  infant  from  suing  in  forma 
pauperis,  Feier  v.  Third  Ave.  R.  Co.  (N.  Y.  1896)  9  App.  Div.  607,  but 
where,  in  such  case,  the  guardian  is  the  parent,  the  petition  will  generally 
be  denied.  Rutkowsky  v.  Cohen  (N.  Y.  1902)74  App.  Div.  415;  Mullerv. 
Bamman  (N.  Y.  1902)  77  App.  Div.  212.  Where  a  change  of  the  parent's 
circumstances  has  taken  place  since  his  appointment  this  must  be  affirm- 
atively shown  in  the  affidavit  accompanying  the  petition,  Sumkow  v. 
Sheinker  (N.  Y.  1903)  84  App.  Div.  463,  and  this  is  the  view  of  the  prin- 
cipal cases. 

Real  Property— Limitation  of  Actions  against  Elevated  Railway. 
The  plaintiff,  an  abutting  owner  on  6th  Avenue  brought  an  action  against 
the  Elevated  Railroad  Company  to  recover  damages  for  the  injury  to  his 
easements  of  light,  air  and  access.  The  defendant  pleaded  a  prescriptive 
right  derived  through  twenty  years  adverse  user.  Held,  the  evi- 
dence of  the  plaintiff,  showed  a  recognition  of  his,  the  plaintiff's,  title 
within  the  twenty  years  and  hence  successfully  rebutted  the  presumption 
of  a  prescriptive  title.  Hindleyv.  Metr.  El.  R'y.  (N.  Y.  Sup.  Ct.  1903). 
30  N.  Y.  L.  J.  834.     See  Notes,  p.  135. 

Real  Property — Parol  License — Revocation  by  Lapse  of  Reasonable 
Time.  The  plaintiff  gave  a  gratuitous  parol  license  to  the  defendant  to 
enter  and  cut  timber  from  the  plaintiff's  land,  which  was  not  acted  on 
for  two  years.  Held,  no  time  limit  having  been  fixed,  the  license  expired 
after  a  reasonable  time.  Snyder  v.  East  Bay  Lumber  Co.  (Mich.  1903) 
97  N.  W.  49. 

In  Hill  v.  Hill  (1873)  113  Mass.  103,  the  license  arose  under  a  contract 
to  sell  timber  on  the  land,  and  the  court  held  it  expired  after  a  reasonable 
time.  This  holding  is  supported  by  Gilmorev.  Wilbur  (1831)  12  Pick.  120, 
and  by  dicta  in  Tatum  v.  St.  Louis  (1894)  125  Mo.  647.  Merriwether  v. 
Dixon  (1866)  28  Tex.  15,  holds  the  license  is  good  until  revoked;but  the 
Massachusetts  cases  seem  sounder,  and  fully  justify  the  principal  case. 

Real  Property — Percolating  Waters — Correlative  Rights.  By  ma- 
liciously allowing  his  well  to  flow  at  its  full  capacity,  the  defendant  cut 
off  the  supply  of  percolating  water  from  the  plaintiff's  well.  Held,  the 
defendant  might  be  enjoined  from  wasting  percolating  water  which  would 
otherwise  be  used  by  his  neighbor  in  the  beneficial  enjoyment  of  his  land. 
Barclay  v.  Abrahams  (la.  1903)  96  N.  W.  1080. 

Tbe  case  is  contrary  to  the  weight  of  authority;  see  1  Columbia  Law 
Review  120,  503;  3  id.  109,  425,  593. 

Statutes — Limitations — Expiration  of  Mechanic's  Lien  under  New 
York  Code  Civil  Procedure.  The  mechanic's  lien  law  of  New  York 
provides  that  no  lien  shall  continue  in  force  more  than  one  year  after 
filing  unless  within  that  time  an  action  is  brought  to  foreclose.  Within 
a  month  after  filing  a  lien  the  plaintiff  brought  action  to  foreclose,  and 
immediately  after  dismissal,  not  on  the  merits,  of  that  action,  but  after 
the  expiration  of  the  year,  brought  the  present  action.  Held,  under  § 
405.  Code  of  Civil  Procedure,  the  action  was  not  barred.  Conolly  v. 
Hyams  (1903)  176  N.  Y.  403. 

The  later  decisions  in  New  York  uniformly  favor  extending  the  excep- 
tions to  the  bar  of  the  statute  of  limitations  given  in  the  code.  Hamil- 
ton v.  Royal  Ins.  Co.  (1898)  156  N.  Y.  327;  Titus  v.  Poole  (1895)  145 
N.  Y.  414;  Hayden  v.  Pierce  (1895)  144  N.  Y.  512  ;  Hammond  v.  Shep- 
hard  (1888)  50  Hun  318.  The  case  last  cited  holds  that  delivery  of  sum- 
mons to  a  sheriff  in  an  action  to  foreclose  a  mechanic's  lien  is  a  sufficient 
commencement  of  the  action  to  prevent  the  statute  being  a  bar.  The 
principal  case  seems  to  be  the  first  in  which  the  Court  of  Appeals  has 
applied  the  code  provision  where  the  right  and  the  limitation  are  created 
in  the  same  statute.  In  so  doing  the  court  virtually  overrules  Hill  v. 
Supervisors  (1890)  119  N.  Y.  344. 
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Suretyship — Estoppel  of  Surety.  A  sealed  contract,  upon  which  the 
defendant  was  surety,  contained  a  recital  that  the  issues  of  law  and  fact 
in  certain  suits  about  to  be  prosecuted  by  the  principal  debtor,  against 
the  plaintiff  and  others  were  identical.  In  consideration  of  the  plaintiff's 
settling  the  proposed  action,  the  principal  promised  to  repay  a  proportion- 
ate amount  of  the  sum  paid  in  settlement,  if  any  of  the  other  actions 
should  fail.  Held,  the  defendant  was  not  estopped  to  show  that  an  action 
so  failing  was  determined  on  defenses  not  available  to  the  plaintiff.  Par- 
risk  v.  Rosebud  Co.,  (Cal.  1903)  74  Pac.  312. 

On  the  ground  that  the  contract  was  prepared  by  the  plaintiff  and 
signed  by  the  principal  and  surety  in  the  form  presented  to  them,  the 
court  held  that  the  representation  was  not  that  of  the  surety.  It  should 
make  no  difference  that  the  contract  was  not  prepared  by  the  defendant 
if  he  assented  thereto.  Bryant  v.  Crosby  (1853)  36  Me.  562  holds  that 
defenses  not  open  to  the  principal  are  not  available  to  the  surety.  Had 
the  court  thus  limited  the  idea  that  the  surety  is  a  favorite  of  the  law  a 
sounder  result  would  have  been  reached  in  the  present  case. 

Sovereignty  under  Inter-State  Compact.  The  city  of  Jersey  City  as- 
sessed taxes  on  land  belonging  to  the  plaintiff,  lying  below  low  water  mark 
on  the  New  Jersey  side  of  the  Hudson  River  and  New  York  Bay.  Plaintiff 
obtained  a  writ  of  certiorari,  claiming  that  although  the  compact  of  1833 
between  New  York  and  New  Jersey  established  the  boundary  line  be- 
tween the  two  States  in  the  middle  of  the  river  and  bay  and  gave  to  New 
Jersey  the  exclusive  property  right  in  the  land  under  water  west  of  the 
boundary  line,  the  grant  to  New  York  of  exclusive  jurisdiction  over  the 
water  and  the  land  under  water  west  of  the  boundary  line  deprived  New 
Jersey  of  sovereignty  for  the  purpose  of  taxation.  Held  that  New  Jersey 
was  given  and  retained  sovereignty  over  the  land  in  question.  Central 
R.  R.  v.  Mayor,  (N.  J.  1903)  56  Atl.  239.     See  Notes,  p.  129. 

Torts — Action  for  Death  by  Nonresident  Alien  as  Next  of  Kin.  Un- 
der §§  1902  and  1903,  New  York  Code  of  Civil  Procedure,  providing  an 
action  for  negligence  producing  death,  held,  the  action  may  be  maintained 
by  a  nonresident  alien.  Tanas  v.  Gas  Co.  (N.  Y.  1903)  88  App.  Div.  251. 
This  is  the  first  decision  upon  this  point  in  New  York.  Interpreting 
the  aim  of  the  statute  to  be  primarily  to  afford  protection  to  the  commu- 
nity, an  analogy  is  found  in  the  copyright  laws.  Contrary  jurisdictions 
regard  it  as  only  conferring  a  right  on  an  individual,  disregarding  the 
public  aspect,  and  find  no  such  analogy.  See  3  Columbia  Law  Review, 
497- 

Torts — Consequences  of  Wrongful  Act — Vendor's  Liability.  The  de- 
fendant sold  diseased  hogs  to  X,  who  had  no  knowledge  of  their  condition 
nor  any  reason  to  be  put  upon  inquiry  ;  X  sold  them  to  the  plaintiff,  who 
mingled  them  with  his  own  hogs.  Both  lots  died.  Held,  the  plaintiff  could 
recover  as  the  diseased  hogs  were  imminently  dangerous  to  human  life. 
Skinn  v.  Reutter  (Mich.  1903)  97  N.  W.  152. 

The  plaintiff  was  injured  through  the  breaking  of  the  pole  of  a  land- 
roller  manufactured  and  sold  by  the  defendant.  There  was  no  privity 
of  contract  between  the  plaintiff  and  the  defendant.  The  breaking  of  the 
pole  was  the  result  of  latent  defects,  intentionally  concealed  by  putty 
and  paint.  Held,  there  could  be  no  recovery.  A  land-roller  is  not  immi- 
nently dangerous  to  human  life  and  a  manufacturer  thereof  owes  no 
duty  to  a  person  between  whom  and  himself  there  was  no  privity  of 
contract.     Kuelling  v.  Roderick  L.  M.  Co.  (1903)  84  N.  Y.  Supp.  622. 

The  latter  case  shows  the  hardship  of  the  New  York  rule  limiting  re- 
covery, by  persons  not  parties  to  the  contract,  to  cases  in  which  the  arti- 
cle manufactured  or  sold  is  of  a  class  imminently  dangerous  to  human 
life.  It  is  the  settled  law  of  New  York,  however.  Thomas  v.  Winches- 
ter (1852)  6  N.  Y.  397  ;  Devlin  v.  Smith  (1882)  89  N.  Y.  470.  Several  ju- 
risdictions go  further  in  the  other  direction  than  the  Michigan  case  and 
hold  a  manufacturer  of  any  article — whether  imminently  dangerous  ordi- 
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narily  or  not — who  knowingly  and  negligently  constructs  it  with  a  latent 
defect,  concealed  so  as  to  make  discovery  unlikely,  and  sells  it  to  be  used 
in  the  ordinary  way,  liable  to  any  one  who,  without  negligence  on  his 
part,  is  injured  because  of  such  defect.  Shubertv.  Clark  (1892)  49  Minn. 
331  ;  Lewis  v.  Terry  (1896)  in  Cal.  39.  See  on  the  general  subject  2 
Columbia  Law  Review  105. 

Torts. — Evidence. — Effect  of  Violation  of  Statute  on  Burden  of 
Evidence.  A  state  statute  made  it  a  misdemeanor  to  employ  a  child  be- 
tween the  ages  of  fourteen  and  sixteen  without  a  permit  from  the  super- 
intendent of  schools.  In  an  action  by  a  child  so  employed  for  injuries 
alleged  to  be  due  to  the  neglect  of  the  employer  to  properly  guard  dan- 
gerous machinery ,  held,  the  mere  fact  of  the  illegal  employment  of  plain- 
tiff, coupled  with  proof  of  the  injury  was  sufficient  to  make  out  a  prima 
facie  case  of  negligence.     Perry  v.  Tozer  (Minn.  1903)  97  N.  W.  137. 

This  decision  well  illustrates  the  prevailing  tendency  of  the  courts  to 
attach  to  violations  of  police  regulations  an  evidential  value  in  private 
suits  where  the  plaintiff  belongs  to  the  class  for  whose  protection  the 
statute  was  enacted.  The  principle  is  broadly  applied  here  for  the  pro- 
hibition was  not  absolute,  but  conditional  upon  the  failure  to  take  out  a 
permit.  No  natural  presumption  of  actionable  negligence  arises  from  the 
mere  fact  of  employment  and  consequent  injury.  But  after  public  policy 
has  condemned  the  employment  of  infants  under  a  certain  age  one  acting 
in  the  face  of  that  condemnation  may  well  be  held  to  a  prima  facie 
liability  if  injury  results.  For  a  discussion  of  the  question  see  3  Columbia 
Law  Review,  344. 

Torts. — Interference  with  Business — Justification.  A  Miners'  Feder- 
ation was  sued  for  inducing  the  miners  to  abstain  from  work  on  certain 
days  in  breach  of  their  contracts.  The  object  in  procuring  the  breach 
was  to  keep  up  the  price  of  coal  upon  which  the  wages  of  the  men  de- 
pended. Held,  there  was  no  sufficient  justification  for  procuring  the 
breach.     Coal  Co.  v.  Miners'  Federation  [1903]  2  K.  B.  545. 

The  defendant  induced  an  employer  to  discharge  the  plaintiff,  in  order 
to  induce  the  latter  to  release  a  cause  of  action  against  the  employer, 
whom  the  defendant  was  under  a  contract  to  indemnify.  Held,  a  cause 
of  action  arose  and  there  was  no  sufficient  justification  for  the  interfer- 
ence.    London  Guar.  Co.  v.  Horn  (111.  1903)  36  Chi.  Leg.  N.  156. 

Though  each  case  must  stand  upon  its  peculiar  facts  these  cases  serve 
to  further  define  what  constitutes  sufficient  justification  for  interference 
with  contractual,  or  more  generally,  business  relations.  The  absence  of 
malevolence,  where  the  defendant  knew  of  the  existence  of  the  contract 
was  no  justification  for  the  procurement  of  the  breach.  Read  v.  Friendly 
Society  [1902]  2  K.  B.  732.  The  presence  of  a  contract  serves  to  establish 
the  right  more  clearly,  but  the  right  extends  beyond  the  contractual  rela- 
tion and  gives  freedom  from  intentional  injury  in  business  relations 
generally,  where  there  is  no  sufficient  justification.  Quinn  v.  Leathern 
[1901J  A.  C.  495.  "  Fair  competition  "  as  a  motive  in  justification,  as  set 
forth  in  Mogul  Steamship  Co.  v.  McGregor  [1892]  A.  C.  25,  did  not  avail 
in  the  Illinois  case  for  the  object  of  the  defendant  was  to  gain  by  a  form 
of  duress  an  unjust  advantage,  not  legitimate  business  success.  In  the 
English  case  though  there  was  no  personal  animus,  but  a  desire  to  benefit 
the  men,  a  tort  per  se  was  committed,  and  no  relationship  existed  to  give 
privilege  in  justification  for  the  interference.  See  2  Columbia  Law 
Review  37,  400,  552. 

Torts — Libel — Necessity  of  Showing  Special  Damage.  The  plaintiff 
was  engaged  in  installing  electric  wires.  A  manufacturer  of  conduits 
addressed  a  letter  to  him,  falsely  accusing  him  of  violating  the  rules  of 
insurance  companies  in  the  use  of  its  conduits,  and  sent  copies  of  the 
letter  to  the  insurance  companies  and  his  competitors.  Held,  such  an 
accusation  is  not  libelous  per  se,  but  is  actionable  if  special  damage  is 
shown.     McLoughlin  v.  Am.  Circular  Loom  Co.  (1903)  125  Fed.  203. 
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Written  words  are  libelous  per  se  which,  would  be  slanderous  per  se, 
or,  moreover,  if  they  tend  to  bring  one  into  hatred,  contempt,  ridicule, 
or  obloquy.  Odgers  on  Libel  and  Slander,  2nd  Eng.  ed.,  15  ;  Bishop  on 
Non-Contract  Law  §  281.  Written  words  may  be  derogatory,  which, 
while  not  libelous  per  se,  may  be  actionable  where  special  damage  is 
shown.  Bishop  Non-Contract  Law  §  284  ;  Hirschfield.  v.  Fort  Worth 
Nat.  Bank  (1892)  83  Tex.  459  ;  Fry  v.  McCord  (1895)  95  Tenn.  678. 
The  holding  in  the  principal  case  would  therefore  seem  to  be  sound. 

Torts. -Master  and  Servant.  The  foreman  in  a  factory  ordered  the 
plaintiff  to  move  some  heavy  presses,  which  the  foreman  knew  to  be  top- 
heavy.  He  failed  to  warn  the  plaintiff  or  assign  others  to  assist  him, 
and  the  plaintiff  was  injured.  Held,  the  master's  duty  to  provide 
reasonably  safe  instrumentalities  with  which  to  work  embraces  the  obli- 
gation to  provide  a  sufficient  number  of  servants  to  perform  the  work 
safely.     Peterson  v.  Am.  Grass  Twine  Co.  (Minn.  1903)  96  N.  W.  913. 

A  servant  assumes  the  ordinary  risks  incident  to  his  employment. 
Farwell  v.  B.  &*  W.  By.  (Mass.  1842)  4  Met.  49.  But  this  does  not  in- 
clude the  negligent  acts  of  the  master,  who  must  use  reasonable  care  to 
provide  safe  instrumentalities  with  which  to  work,  a  safe  place  in  which 
to  work,  and,  if  he  has  knowledge  that  certain  machinery  is  peculiarly 
dangerous,  must  inform  the  servant  of  that  fact.  He  must  employ 
competent  servants.  Cooley  on  Torts,  659,  and  cases  cited.  The  mas- 
ter being  liable  for  a  failure  to  employ  competent  servants,  he  is  liable 
for  providing  too  few  servants  or  none  at  all,  to  assist  in  any  given 
piece  of  work.  This  is  the  well  settled  rule  and  the  principal  decision 
seems  sound.  Craig  v.  C.  &>  A.  By.  Co.  (1893)  54  Mo.  App.  523  ;  John- 
son v.  Ashland  Water  Co.  (1888)  71  Wis.  553. 
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Fire  Insurance,  as  a  Valid  Contract  in  Event  of  Fire. 
George  A.  Clement.  New  York  :  Baker,  Voorhis  &  Company. 
1903.     pp.  xcviii.      637. 

The  plan  of  this  work  is  novel,  indeed.  Its  opening  chapter 
deals  not  with  the  notion  or  history  of  insurance,  as  a  branch  of 
the  law,  but  with  the  "Duty  of  the  Insured  at  Time  of  Fire  and 
Subsequent  Thereto."  A  valid  contract  of  insurance  is  assumed  by 
the  author  to  have  been  made,  and  he  addresses  himself  to  in- 
structing the  insured  how  to  proceed  in  case  of  loss  by  fire.  "The 
book,-'  to  use  his  own  language,  "is  not  a  digest,  nor  is  it  a  trea- 
tise, as  these  words  are  ordinarily  understood  and  applied. "  It 
aims  to  formulate  "practical  rules  affecting  conduct,"  rather  than 
to  discuss  principles  or  to  criticise  decisions.  "  There  is  not  a  ques- 
tion," he  confidently  declares,  "that  arises  in  case  of  fire,  from  the 
time  of  its  occurrence  until  adjustment  and  payment,  or  in  the 
event  of  a  continuance  of  a  dispute,  until  final  decision  by  the  high- 
est Court  to  which  the  controversy  can  be  submitted,  but  what  the 
rules  in  this  volume  will  be  found  applicable." 

While  our  confidence  in  the  universal  applicability  of  these  rules 
is  not  as  serene  as  that  of  the  author,  we  have  no  doubt  that  they 
will  prove  most  helpful  to  any  one  who  has  to  do  with  the  adjust- 
ment of  fire  insurance  controversies.  The  property  owner  will  do 
well  to  make  a  careful  study  of  this  volume,  if  he  has  enough 
good  sense  to  appreciate  that  even  this  book  cannot  make  every 
man  his  own  insurance  lawyer.  To  the  insurance  adjuster,  it  should 
prove  invaluable  ;  and  the  busy  lawyer  will  find  it  a  most  conve- 
nient book  of  reference. 

The  book  is  to  be  followed  by  another  volume,  in  which  the 
author  will  deal  with  those  conditions  in  the  ordinary  fire  insurance 
policy,  which  declare  it  void  in  specified  events.  But  that  work 
will  be  quite  independent  of  this,  he  assures  us.  It  will  be  of  much 
less  importance,  too,  in  his  opinion,  we  judge,  for  he  states  that 
' '  out  of  the  many  million  dollars  of  loss  claims  annually,  only  a  very 
small  fraction  is  void."  And  yet,  it  is  that  small  fraction  that  gives 
to  the  legal  profession,  both  on  the  bench  and  at  the  bar,  the  most 
trouble.     We  shall  await  the  forthcoming  volume  with  interest. 

Citizenship  of  the  United  States.  Frederick  Van  Dyne. 
Rochester  :  Lawyers'  Co-Operative  Pub.  Co.     1904.    pp.  xxx.      385 

The  author  of  this  admirable  work  has  been  for  the  past  ten 
years  Assistant  Solicitor  of  the  Department  of  State.  The  position 
is  a  sufficient  guaranty  in  itself  of  a  practical  and  professional  fa- 
miliarity with  the  vexed  questions  of  citizenship  in  their  interna- 
tional aspect.     The  book    is  ample  proof  of  his  mastery  of   the 
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subject  in  its  theoretical  aspect  as  well  as  in  its  origin  and  history. 
"The  law  of  citizenship, "  he  tells  us  in  the  preface,  was  "only 
to  be  found  scattered  through  the  acts  of  Congress,  the  decisions 
of  the  courts,  and  the  rulings  of  the  executive  as  they  appear  in 
state  papers  and  diplomatic  correspondence,  many  of  the  latter 
being  unpublished  and  inaccessible.  From  these  various  sources 
the  writer  has  sought  to  gather  and  arrange  in  a  logical  and  con- 
venient form,  under  one  index,  the  law  relating  to  the  subject. 
The  work  has  not  been  done  with  a  view  of  establishing  any  pre- 
conceived notion  of  what  the  law  should  be,  but  with  the  design 
of  showing  what  the  law  really  is."  The  purpose  thus  outlined 
has  been  accomplished  within  the  modest  compass  of  less  than  four 
hundred  pages  in  a  style  at  once  simple,  lucid  and  felicitous. 

Citizens  he  informs  us  are  of  two  kinds,  natural  born  or  nat- 
uralized. To  the  first  class  belong  all  children  born  in  and  subject 
to  the  jurisdiction  of  the  United  States,  (thus  including  children 
of  parents  in  the  diplomatic  service  and  Indians  not  taxed);  and 
children  born  abroad  of  an  American  father,  provided  that  the 
father  is  a  citizen  at  the  time  of  the  child's  birth  and  provided  fur- 
ther that  such  father  has  resided  in  the  United  States.  This  is  in 
other  words  jus  soli  andy'wj-  sanguinis.  The  first  is  unquestionably 
sound  in  theory  as  well  as  in  practice.  U.  S.  v.  Wong  Kim  Aik 
(1898)  169  U.  S.  649.  The  principle  of  jus  sanguinis  is  undoubt- 
edly law  but  illogical  and  irrational  in  theory;  for  a  child  born  in 
the  United  States  is  no  more  truly  subject  to  the  laws  of  the  United 
States,  than  a  child  born  in  Canada  is  subject  to  Great  Britain. 
Citizenship  is  determined  by  municipal  not  international  law,  wit- 
ness our  Statutes.  The  result,  however  illogical,  is  just,  because 
our  government  does  not  seek  to  exercise  authority  over  the  foreign 
born,  but  admits  them  to  the  privileges  of  natural  born  citizens  if 
they  so  elect.      Ludlam  v.  Ludlam  (1863)  26  N.  Y.  356. 

Part  two  deals  exhaustively  with  citizenship  by  naturalization, 
including  naturalization  of  the  individual  man  or  woman  under  the 
General  Laws;  naturalization  by  naturalization  of  parent,  Boyd  v. 
Nebraska  (1892)  143  U.  S.  178;  naturalization  by  marriage;  natu- 
ralization by  treaty;  naturalization  by  conquest;  naturalization  by 
special  act  of  Congress  and  naturalization  by  admission  of  terri- 
tory to  statehood.  In  this  part  Mr.  Van  Dyne  points  out  that  the 
provisions  of  the  statute  do  not  apply  to  alien  enemies  and  only  to 
alien  friends,  such  "aliens  being  free  white  persons  and  aliens  of 
African  nativity,  and  to  persons  of  African  descent."  U.  S.  v.  Wong 
Kim  Ark  (1898)  149  U.  S.  649;  Re  Kanaka  Niau  (1889)  6  Utah. 
259;  Re  Saito  (1894)  62  Fed.  126;  Re  Rodriguez  (1897)  81  Fed. 
337.  And  finally  even  although  the  alien  has  the  good  fortune  to 
be  a  Caucasian  or  African,  he  cannot  be  admitted  if  he  disbelieves 
in,  or  is  opposed  to  all  organized  government, — that  is  to  say  an 
anarchist.     Act  of  March  3,  1903. 

Are  the  inhabitants  of  Porto  Rico  and  the  Philippines  citizens? 
To  this  question  Mr.  Van  Dyne  answers  by  citing  the  acts  of  Con- 
gress of  Apr.   12,  1900  and  July  1,  1902,  by  which  the  inhabitants 
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not  claiming  Spanish  citizenship  but  continuing  to  reside  therein 
are  citizens  of  the  respective  Islands  and  as  such  entitled  "to  the  pro- 
tection of  the  United  States."  Entitled  to  protection  as  inhabi- 
tants or  citizens?  Until  June  14,  1902,  they  could  not  claim  pass- 
ports for  until  that  date  passports  were  only  issued  to  continental 
and  insular  citizens.  By  this  act  however  passports  were  to  be 
issued  to  them  as  residents  of  an  insular  possession  of  the  United 
States.  It  is  refreshing  to  note  that  the  author  does  not  commit 
this  government  to  the  protection  of  those  who  have  only  taken  out 
their  first  papers.  In  part  three,  Mr.  Van  Dyne  discusses  in  detail 
the  subject  of  passports  and  gives  the  rules  of  1902  governing  the 
issuing  of  passports  in  the  United  States  and  in  the  insular  posses- 
sions. 

In  the  last  part  expatriation  is  discussed  from  a  thoroughly 
sane  and  lawyer-like  point  of  view.  An  American  citizen  may 
expatriate  himself,  and  when  he  does  he  becomes  simply  a  for- 
eigner. To  become  again  an  American  citizen  he  must  be  natural- 
ized, as  in  the  case  of  any  other  foreigner.  As  by  marriage  the 
wife  acquires  citizenship  of  husband,  she  becomes  a  foreigner  if  he 
is  one,  and  by  his  death  she  remains  what  he  was — a  foreigner. 
There  is  a  tendency,  however,  to  treat  the  American  widow  as 
entitled  to  American  citizenship  if  she  desires  to  claim  the  privi- 
lege. This  may  be  permitted  but  cannot  well  be  required  by 
statute  as  citizenship  is  a  matter  of  municipal  law  and  our  law 
would  have  no  exterritorial  effect.  It  would  be  more  logical  and 
better  policy  to  require  naturalization.  Dissolution  of  marriage 
by  divorce  should  have  no  effect  on  citizenship,  that  is  the  nation- 
ality of  marriage  remains.  The  final  chapter  of  Mr.  Van  Dyne's 
book  is  devoted  to  the  attitude  of  foreign  governments  toward 
their  subjects  and  citizens  naturalized  in  the  United  States.  If  the 
naturalized  citizen  remains  in  the  United  States,  he  and  his  rela- 
tives are  not  interfered  with,  except  in  Turkey  and  China;  if  how- 
ever they  return  to  the  fatherland,  they  are  tolerated  rather  than 
welcomed.  If  they  have  committed  crimes  before  emigrating,  or 
if  they  have  fled  to  avoid  military  duty,  or  if  they  have  not  received 
permission  of  the  mother  country  to  expatriate  themselves,  inter- 
ference or  punishment  occurs.  But  our  government  has  resolutely 
refused  to  permit  punishment  in  the  home  country,  for  any  act  or 
omission  of  the  naturalized  citizen  in  the  United  States. 

In  the  appendix  are  given  the  various  laws  of  the  United  States 
relating  to  citizenship  and  naturalization;  and  naturalization  con- 
ventions to  which  the  United  States  is  a  party. 

The  work  is  well  proportioned  with  a  single  exception.  The 
Insular  cases  are  given  sixty-two  pages,  pp.  162-224.  A  head 
note  would  state  what  the  court  really  decided  and  statement  and 
restatement  in  concurring  opinions  confuse  rather  than  enlighten. 
A  careful  reading  of  the  book  and  an  examination  of  the  authori- 
ties show  that  the  subject  of  citizenship  is  discussed  carefully  and 
accurately;  decisions  of  the  courts,  state  and  federal,  are  given, 
and  the  opinions  of  Secretaries  of  State  and  Attorneys-General  are 
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quoted.  The  book  is  at  once  a  credit  to  author  and  publisher  and 
is  one  which  lawyer,  student  and  citizen  will  find  of  interest  and 
profit. 

The  Art  of  Cross-Examination.  Francis  L.  Wellman.  New 
York  :  The  MacMillan  Company.      1903.     pp.   283. 

It  is  only  fair  to  the  author  to  consider  this  volume  as  one  in 
which  he  makes  no  pretense  to  present  a  scientific  treatise  on  a 
difficult  branch  of  trial  practice,  but  aims  to  give  to  students  and 
young  practitioners  valuable  suggestions,  and  to  the  public  an  interest- 
ing view  of  one  phase  of  legal  activity;  and  so  considered,  it  deserves 
commendation.  The  author's  statements  will  not  always  bear 
close  analysis,  and  certainly  many  of  them  will  not  receive  universal 
acceptance,  especially  some  of  those  appearing  in  the  introductory 
chapter,  such  as  the  ones  relating  to  the  cause  of  the  congestion  of 
the  trial  calendars,  and  the  diminution  in  important  commercial 
litigation;  but  even  these  are  well  worth  consideration  and  are 
made  in  such  a  manner  as  to  demand  attention.  It  is  to  be 
regretted  that  the  chapter  entitled  "Silent  Cross-Examination" 
was  not  made  more  exhaustive,  and  the  dangers  of  unnecessary 
cross-examination  more  fully  emphasized,  since  the  temptation  to 
try  his  skill,  or  lack  of  it,  on  every  adverse  witness  is  the  one  which 
the  young  lawyer  seems  least  able  to  resist. 

The  chapter  on  "Cross-Examination  to  Credit "  is  capital,  and 
the  following  statement  which  appears  therein  could  hardly  be  im- 
proved upon,  viz.  : — "To  warrant  an  investigation  into  matters 
irrelevant  to  the  main  issues  in  the  case,  and  calculated  to  disgrace 
the  witness  or  prejudice  him  in  the  eyes  of  the  jury,  they  must  at 
least  be  such  as  tend  to  impeach  his  general  moral  character  and  his 
credibility  as  a  witness.  There  can  be  no  sanction  for  questions 
that  tend  simply  to  degrade  the  witness  personally,  and  which  can 
have  no  possible  bearing  upon  his  veracity."  It  may  be  said  with- 
out hesitation  that  the  suggestions  which  are  made  in  this  volume 
as  the  result  of  a  long  and  unusually  large  and  successful  practice 
as  an  advocate,  and  the  experiences  recounted  well  deserve  and 
will  well  repay  study  by  the  young  man  ambitious  to  succeed 
as  a  trial  lawyer ;  and  that  the  author  has  achieved  his  purpose  of 
interesting  the  public  is  manifest  by  the  favorable  notices  of  the 
book  which  have  appeared  in  the  daily  press. 

Cases  on  Criminal  Law.  William  E.  Mikell.  Part  II.  Phil- 
adelphia :     International  Printing  Co.      1903.      pp.  505  to  983. 

In  the  preparation  of  Part  II  the  author  has  maintained  the 
high  standard  of  excellence  set  by  him  in  Part  I.  The  method  of 
selection  and  arrangement  of  cases  corresponds  closely  to  that  of 
Part  I,  the  most  noticeable  change  being  an  increased  proportion 
of  English  cases  and  a  freer  use  of  quotations  from  the  early  writers 
in  Part  II.  As  was  indicated  in  the  review  of  Part  I,  3  Columbia 
Law  Review  362,  Part  II,  includes  cases  on  specific  crimes  only 
and  the  completed  work  therefore,  provides  no  material  for  the 
study  of  the  law  of  procedure  at  criminal  law,  extradition,   or  juris- 
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diction.  This  is  perhaps  the  most  serious  criticism  which  can  be 
made  upon  the  work  intended  as  it  is  for  use  as  a  student's  text- 
book. Taken  as  a  whole,  aside  from  this  and  some  minor 
criticisms,  the  work  merits  the  highest  commendation.  It  is  a 
pleasure  to  welcome  the  publication  of  a  selection  of  cases  so 
carefully  prepared  and  so  thoroughly  scientific.  The  press  work  is 
unusally  attractive  and  in  entire  keeping  with  the  general  excellence 
of  the  work. 

The  Torrens  System;   its  Cost  and  Complexity.     William  C. 
Niblack.      Chicago:  Callaghan  &  Co.      1903.      pp.  vi.  205. 

Mr.  Niblack  states  in  the  full  title  that  his  work  is  "a  legal 
and  practical  treatise  "  on  the  system.  In  his  preface  he  warns  the 
public  that  he  is  a  member  of  an  abstract  company  whose  business 
would  be  lessened  if  not  destroyed,  as  the  Torrens  advocates  main- 
tain, by  the  successful  operation  of  a  Torrens  act.  This  state- 
ment is  made  in  order  that  the  reader  may  seize  his  point  of  view 
and  give  due  weight  to  the  personal  equation.  The  statement  is  emi- 
nently proper  and  necessary;  for  the  book  bristles  with  hostility  to 
the  Torrens  System  as  a  whole  and  in  all  of  its  parts.  The  treatise 
is  "  legal  "  in  that  it  is  a  brief  for  the  other  side.  It  should  be  said 
however,  that  Mr.  Niblack  gives  a  thoroughly  satisfactory  outline  of 
the  system.  There  is  no  enthusiasm  in  his  exposition:  the  claims 
of  its  supporters  are  scrutinized  from  the  standpoint  of  law,  expe- 
diency and  cost.  If  the  Torrens  system  whose  principal  feature 
"is  an  indefeasible  title  to  lands  through  a  guaranty  of  such  title 
by  the  state  " — is  to  supplant  the  present  system  of  recording  and 
abstract  of  title  it  must  meet  and  overcome  such  criticism. 

As  a  matter  of  fact  Torrens  laws  varying  in  detail  but  alike  in 
the  registration  of  title  exist  in  this  country  in  Illinois,  (in  opera- 
tion only  in  Cook  County);  California,  Massachusetts,  Oregon, 
Minnesota  and  Colorado.  According  to  Mr.  Niblack,  the  acts 
have  been  far  from  successful  in  Illinois,  Massachusetts,  and  in 
Minnesota.  "  In  Oregon  almost  nothing  has  been  done  under  the 
act,  while  in  California  no  application  has  ever  been  made  and 
passed  upon,  and  no  certificate  of  title  has  ever  been  issued," 
(p.  19). 

The  system  has  been,  it  would  seem,  successful  in  Australasia; 
but  "it  is  probably  impossible,"  Mr.  Niblack  says,  "to  state  the 
elements  which  have  made  it  an  utter  failure  in  every  other  country 
where  it  has  been  tried,  and  where  the  laws  do  not  compel  persons 
to  use  it."  (p.  14.)  In  England,  the  act  of  1897  provides  for  mak- 
ing the  registration  of  titles  compulsory  in  certain  places  and 
London  has  been  subjected  to  the  operation  of  the  act.  Mr. 
Niblack  states  that  the  act  has  been  a  comparative  failure  and 
repeated  demands  have  been  made  for  its  repeal.  However  he  is 
doubtless  correct  in  maintaining  that  "in  the  variety  of  opinions 
about  the  success  of  the  system  in  England,  it  is  utterly  impossible 
for  us  to  form  any  correct  idea  of  the  actual  conditions  there " 
(P.  18). 
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But  althoughopposed  to  the  Torrens  laws  at  present  on  our 
statute  books,  he  is  not  blind  to  the  many  imperfections  of  the 
recording  system,  and  his  criticism  of  it  seems  sound  as  well  as 
searching,  (pp.  157-162.)  The  conclusion  of  the  book  is  a  forci- 
ble summary  of  the  brief  against  Torrens  and  his  ways.  He  quotes 
with  approval  a  portion  of  the  opinion  in  the  Guilbert  case,  (1868) 
56  Ohio  St.  575,  which  declared  the  Ohio  act  unconstitutional, 
and  it  is  perhaps  the  best  single  statement  of  the  writer's  attitude: 
"  However  the  general  system  proposed  by  this  act  may  have  oper- 
ated where  no  system  of  registration  previously  existed  and  the 
conserving  influences  of  constitutions  are  not  enjoyed,  it  seems, 
in  its  prominent  features,  to  be  inapplicable  where  constitutional 
provisions,  paramount  to  legislative  enactments,  protect  vested 
rights  and  restrict  the  state  to  the  exercise  of  functions  which  are 
governmental  in  their  nature. " 

As  regards  the  literary  execution  of  the  book,  it  should  be  said 
that  the  historical  sketches  of  the  land  systems  of  transfer  are  rather 
slight.  The  Treatise  on  Enrolling  and  Registering  attributed  to 
Hale  was  published,  not  written,  in  1694,  as  the  Lord  Chief  Justice 
died  in  1676  (p.  2).  The  style  is  simple  and  straightforward  but  is 
at  times  scarcely  becoming  the  dignity  of  the  subject,  as  on  pages 
123  note,  141  note,   153  note  9.      But  these  are  slight  blemishes. 

The  description  of  the  Victoria  Act  of  1890,  taken  as  a  model 
of  Australian  leglislation  is  clear  (pp.  11-14),  and  the  Illinois  Act, 
printed  in  the  appendix  (pp.  165-194),  enables  the  reader  not  only 
to  understand  the  system  but  also  serves  as  a  means  of  comparison; 
for  the  variations  of  the  other  acts  are  noted  in  appropriate  portions 
of  the  text. 

The  index  is  serviceable  and  the  book  as  a  whole  is  a  welcome 
and  timely  contribution  to  the  literature  of  the  subject,  notwith- 
standing the  author's  unfriendly  attitude. 

Reviews  to  follow  : 

The  Law  of  Real  Property  and  other  Interests  in  Land. 
Two  vols.  Heibert  Thorndyke  Tiffany.  St.  Paul  :  Keefe-Davidson  Co. 
1903.     pp.  xxxiii,  1589. 

Marshall's  Constitutional  Decisions  and  Writings.  George 
M.  Clay  and  John  M.  Dillon  under  the  direction  of  Hon.  John  F.  Dillon. 
Chicago  :  Callaghan  &  Co.     1903. 

A  Treatise  on  Damages  Covering  the  Entire  Law  of  Dam- 
ages. Three  vols.  Joseph  A.  Joyce  and  Howard  C.  Joyce.  New  York : 
The  Banks  Law  Publishing  Co.     1903. 

Cooley's  Constitutional  Limitations.  Seventh  edit,  by  Victor 
H.Lane.     Boston  :  Little,  Brown  &  Co.     1903.     pp.  cxxiii,   1036. 

The  Law  of  Contracts.  Theophilus  Parsons.  Three  vols.  Ninth 
edit,  edited  by  John  M.  Gould.  Boston  :  Little,  Brown  &  Co.  1904.  pp. 
vol.  I.  ccvii,  646 ;  vol.  II.  xx,  974  ;  vol.  III.  ix,  749. 

The  Lien  Law  of  the  State  of  New  York.  William  J.  Snyder. 
New  York  :   Baker,  Voorhis  &  Co.     1903.     pp.  xxxi,  402. 
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STATE  POLICE  POWERS  AND  FEDERAL 
PROPERTY  GUARANTEES. 

The  Federal  Constitution  as  originally  adopted  con- 
tained only  two  clauses  that  could  be  said  to  be  guarantees 
of  property  rights1  as  against  the  exercise  by  the  States  of 
their  Police  Powers.  They  were  contained  in  the  Com- 
merce Clause,  providing  that  Congress  shall  have  power  to 
regulate  commerce  with  foreign  Nations  and  among  the 
several  States,  and  in  the  Fugitive  Slave  Clause.  The 
Commerce  Clause,  in  that  it  signified  freedom  of  commerce 
from  State  control  was  a  guarantee  of  property  rights  in- 
volved therein,  and  the  Fugitive  Slave  Clause,  in  that  it 
secured  the  return  of  the  fugitive  slave  was  a  guarantee  to 
the  Slave  States  of  slave  property.  Both  operated  to  re- 
strain the  States  in  the  exercise  of  their  Police  Powers 
touching  the  property  in  question. 

We  do  not  overlook  the  provisions  forbidding  the 
States  to  pass  laws  impairing  the  obligation  of  contracts, 
that  full  faith  and  credit  should  be  given  by  each  State  to 
the  public  acts,  records  and  judicial  proceedings  in  every 
other  State,  that  the  citizens  of  each  State  should  be  en- 
titled to  all  the  provisions  and  immunities  of  citizens  in  the 
several  States,  nor  such  provisions  as  those  delegating  to 
the  National  Government  the  power  to  tax,  to  establish  uni- 
form bankruptcy  laws,  and  to  coin  money  and  regulate  the 

JIt  is,  of  course,  Common  Law  property  rights  which  are  referred  to. 
Special  property  rights,  such  as  patents,  copyrights,  etc.,  are  excepted 
from  consideration  here. 
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in  Maryland,  and  carried  with  force  into  the  latter  State,, 
contrary  to  the  statute  of  Pennsylvania  making  it  a  felony 
therein  to  take  a  negro  with  the  intent  of  causing  him  to  be 
kept  in  servitude.  Prigg  was  arrested  under  the  statute 
and  convicted.  His  conviction  was  confirmed  by  the  high- 
est court  of  Pennsylvania,  and  was  then  reviewed  by  the 
Supreme  Court  of  the  United  States  upon  the  ground  that 
the  statute  of  Pennsylvania  was  repugnant  to  the  Fugitive 
Slave  Clause.  The  Court  sustained  this  claim,  holding  in 
effect  that  Pennsylvania  could  not  by  her  statute  impair  or 
destroy  property  in  a  slave  coming  within  her  territorial 
limits  from  the  Slave  States. 

In  these  cases,  as  in  the  License  Cases,  the  salient 
feature  is  the  unqualified  recognition  by  the  court  that  the 
Federal  Government  had  no  power  to  restrain  in  any  de- 
gree the  exercise  by  the  States  of  their  Police  Power 
touching  the  status  of  property,  excepting  property  in- 
volved in  interstate  commerce  and  property  in  slaves  under 
the  two  special  clauses  referred  to. 

It  will,  of  course,  be  borne  in  mind  that  the  powers  dele- 
gated in  the  Commerce  Clause  and  in  the  Fugitive  Slave 
Clause  were  of  a  different  nature.  The  former  delegated 
the  power  to  be  exercised  in  the  discretion  of  Congress. 
In  the  latter  there  was  no  discretion  and  no  legislation  by 
Congress  was  necessary  to  set  the  power  in  motion.  The 
Fugitive  Slave  Clause  itself  directed  the  return  of  the  es- 
caping slave  and  to  that  extent,  by  its  own  terms,  guaran- 
teed property  in  the  slave  as  against  the  Police  Power  of 
the  Free  State,  on  whose  soil  he  might  be  at  the  time.  By 
virtue  of  that  single  clause  in  the  Constitution  the  slave 
remained  property  in  every  sense  of  the  word  regardless 
of  the  law  of  the  State  into  which  he  had  escaped  and 
where  he  was  found.  It  may  be  confidently  asserted  that 
without  these  two  clauses  a  State  would  have  been  free  to 
confiscate,  in  effect,  the  barrel  of  gin  brought  within  its 
borders  from  another  State  or  to  have  manumitted  the 
Slave  from  a  Slave  State  the  moment  that  he  set  foot  upon 
her  soil. 

The  Slavery  Cases  with  their  application  of  the  Fed- 
eral guarantee  of  the  property  rights  involved,  were  fol- 
lowed by  civil  war.     On  one  side  of  the  conflict  were  the 
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Slave  States,  in  whose  behalf  the  guarantee  had  been  ap- 
plied, and  on  the  other  side  were  those  Free  States 
against  whose  Police  Powers  it  had  been  applied.  The 
latter  triumphed,  and  in  the  hour  of  that  triumph,  notwith- 
standing that  it  was  the  enforcement  of  a  Federal  property 
guarantee  as  against  their  profoundest  moral  convictions 
that  had  engendered  the  conflict,  it  grafted  on  the  Federal 
Constitution  the  Fourteenth  Amendment  providing  that 
no  State  should  thereafter  deprive  any  person  of  life,  lib- 
erty or  property,  without  due  process  of  law.  Did  this 
provision  stamp  every  object  known  to  the  law  as  property 
at  the  time  of  its  adoption  with  the  status  of  property  for- 
ever, and  regardless  of  the  obvious  consideration  that  moral 
and  political  exigencies  might  still  arise  engendering  as 
profound  differences  in  the  moral  sense  of  the  people  on  the 
subject  of  property,  as  that  which  was  created  by  the 
issues  of  the  slavery  epoch?  Did  the  Fourteenth  Amend- 
ment take  from  the  States  their  Police  Powers  or  impair 
them  in  any  degree  and  to  that  extent  guarantee  property 
rights?  If  it  accomplished  this  purpose  then  we  have  the 
anomaly  of  the  victorious  party  in  a  great  conflict  availing 
itself  of  the  hour  of  its  triumph  to  shackle  the  moral  forces 
which  created  it  with  additional  chains  similar  in  kind  to 
those  under  the  oppression  of  which  it  had  risen,  and 
which  in  its  rising  it  had  stricken  to  the  ground. 

But  the  Supreme  Court  quickly  confined  the  Amend- 
ment in  its  legal  scope  largely  to  the  territory  involved  in 
that  great  conflict  out  of  which  the  Amendment  issued — 
that  is,  to  property  in  man  and  the  right  of  emancipated 
slaves  to  civil  liberty  and  equality  before  the  law. 

In  the  Slaughter  House  Cases1,  Mr.  Justice  Miller,  writ- 
ing the  opinion  of  the  Court,  declared  that 
"  the  freedom  of  the  slave  race,  the  security  and  firm  establishment  of  that 
freedom,  and  the  protection  of  the  newly  made  freeman  and  citizen  from 
the  oppressions  of  those  who  had  formerly  exercised  unlimited  dominion 
over  him,  was  the  one  pervading  purpose  of  the  Fourteenth  Amend- 
ment." 

This  opinion  of  Mr.  Justice  Miller  has  been  much  criti- 
cised, and  there  has  been  some  attempt  on  the  part  of  the 
Supreme  Court  to  modify  the  views  which  he  expressed. 

1  (1872)  16  Wall  36. 
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In  Holden  v.  Hardy1  the  Court  expressly  declared  that  the 
amendment  had  largely  expanded  the  power  of  the  Federal 
Courts  and  that  it  authorized  the  former  to  declare  invalid 
all  laws  and  judicial  decisions  of  the  States  abridging  the 
rights  of  citizens  or  denying  them  the  benefit  of due  process 
of  law.  Nevertheless  the  Court  has  expressly  and  repeat- 
edly held  that  the  amendment  did  not  impair  the  Police 
Powers  of  the  States,  that  the  exercise  of  those  powers  is 
due  process  of  law  and  does  not  abridge  property  rights 
since  such  rights  are  in  their  nature  subject  to  those  powers. 
In  Barbier  v.  Connolly2  the  Court  said: 

"but  neither  the  amendment,  broad  and  comprehensive  as  it  is,  nor  any 
other  amendment,  was  designed  to  interfere  with  the  power  of  the  State, 
sometimes  termed  its  Police  Power,  to  prescribe  regulations  to  promote 
the  health,  the  peace,  morals,  education  and  good  order  of  the  people, 
and  to  legislate  so  as  to  increase  the  industries  of  the  States,  develop  its 
resources,  and  add  to  its  wealth  and  prosperity."3 

In  cases  involving  the  question  of  property  in  spirituous 
liquors,  decided  since  the  Amendment,  the  Court  has  reit- 

1  (1897)  169  U.  S.  366.        2(i884)  113  U.  S.  31. 

3  It  is  not  necessary  to  consider  here  the  precise  effect  of  the  Four- 
teenth Amendment.  It  is  somewhat  difficult  to  reconcile  the  reiterated 
declarations  of  the  Court  that  the  Police  Powers  of  the  States  were  not 
impaired  by  the  Amendment  with  such  statements  as  those  made  b\  the 
Court  in  Holden  v.  Hardy.  It  is  submitted  that  the  difficulty  is  largely  a 
matter  of  definition  and  the  lax  use  of  terms. 

The  Fourteenth  Amendment  has  certainly  given  to  the  Federal  Tri- 
bunal a  power  which  was  not  expressly  delegated  to  it  prior  to  its  adop- 
tion, and  that  is  the  power  to  review  the  exercise  of  their  Police  Powers  by 
the  States,  and  to  determine  whether  in  the  opinion  of  the  Court  such  ex- 
ercise is  valid,  or  a  mere  cloak  to  confiscatory  and  oppressive  legislation. 
This  power  may  exist  in  the  Federal  Tribunal  consistently  with  the  doctrine 
that  the  Fourteenth  Amendment  has  not  impaired  the  Police  Powers  of  the 
State,  for  it  is  clear  that  a  confiscatory  Statute,  passed  under  the  pretense 
of  an  exercise  of  the  Police  Pcwer,  is  in  no  sense  of  the  word  an  exercise 
of  that  power,  but  is  a  revolutionary  act,  violating  the  fundamental  prin- 
ciples of  the  body  politic  and  transcending  the  correction  of  judicial  p'ower. 
The  Amendment  has  certainly  thrown  a  safeguard  around  State  legislation 
in  that  it  must  now  pass  the  scrutiny  of  the  Federal  Court,  but  it  is  equally 
clear  that  such  scrutiny  must  be  addressed  almost  entirely  to  the  question 
of  the  good  faith  of  the  State  legislation. 

The  Supreme  Court  said  in  the  Slaughter  House  Cases  "  that  the 
Police  Power  is  and  must  be  from  its  very  nature  incapable  of  any  very 
exact  definition  or  limitation." 

It  may  be  added  that  its  limits  change  largely  with  the  moral  sense  of 
the  community  and  with  every  economic,  social  and  political  exigency. 

The  present  limits  of  that  Power  are,  for  the  purposes  of  this  article,, 
best  indicated  by  references  below  to  the  decisions  of  the  Supreme  Court 
holding  constitutional  various  State  statutes  enacted  under  it. 
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erated  the  conclusion  that  the  Fourteenth  Amendment 
afforded  no  additional  guarantee.1 

It  is  true  that  in  cases  involving  interstate  commerce  in 
spirituous  liquors  the  Court  has  somewhat  modified  the 
doctrine  of  the  License  Cases  and  has  extended  the  force 
and  effect  of  the  Commerce  Clause.  Its  late  conclusion  is 
that  the  Commerce  Clause  prevails  over  the  State  Police 
Powers  to  the  extent  of  giving  to  a  citizen,  irrespective  of 
the  State  Laws,  and  in  the  exercise  of  his  Federal  Consti- 
tutional right,  the  privilege  of  making  one  sale  in  the 
original  package  in  his  State  of  the  proscribed  goods 
brought  from  another  State.  Thereafter  the  goods  in  legal 
theory  become  become  part  of  the  body  of  property  within 
the  State  where  they  are  sold  and  subject  to  its  Police 
Power.  On  this  point  the  late  decisions  of  the  Court  have 
expressly  qualified  the  decision  in  Pierce  v.  New  Hamp- 
shire. The  Court  has  also  extended  the  effect  of  the  Com- 
merce Clause  by  holding  that  absence  of  legislation  by  Con- 
gress in  respect  to  a  matter  of  interstate  commerce  signifies, 
not  the  assent  of  Congress  to  State  legislation  thereon,  but 
the  will  of  Congress  that  in  respect  to  such  matter  such 
commerce  should  be  free.  On  this  point  it  will  be  observed 
the  case  of  Pierce  v.  New  Hampchire  is  overruled.2 

The  principles  declared  by  the  Supreme  Court  in  the 
cases  of  spirituous  liquors  above  referred  to  have  been 
reiterated  and  applied  in  respect  to  other  kinds  of  prop- 
erty. The  ruin  wrought  to  the  Oleomargarine  properties 
by  State  legislation  will  be  readily3  recalled,  and  decisions 
of  the  Court  in  favor  of  the  right  of  a  State  in  the  exercise 
of  the  Police  Power  to  prevent  the  sale  of  adulterated  goods 
from  other  States  are  now  making  their  appearance. 

All  these  later  decisions  of  the  Court  only  illustrate 
more  clearly  that  the  Constitution,  even  as  enlarged  by  the 
Fourteenth  Amendment,  affords  no  Federal  guarantee  of 
property  rights  as  against  the  exercise  of  State  Police  Powers, 

1  Bartmeyer  v.  Iowa  (1873)  18  Wall.  129;  Boston  Beer  Co.  v.  Massa- 
chusetts (1877)  97  U.  S.  25  ;  Mugler  v.  Kansas  (1887)  123  U.  S.  623. 

2Bowman  v.  Chicago  &  N.  W.  R.  R.  Co.  (1888)  125  U.  S.  465 ;  Kidd 
v.  Pearson  (1888)  128  U.  S.  1;  Leisy  v.  Hardin  (1889)  135  U.  S.  100. 

3  Powell  v.  Pennsylvania  (1887)  127  U.  S.  678;  Schollenberger  v. 
Pennsylvania  (1897)  171  U.  S.  1  ;  Collins  v.  New  Hampshire  (1897)  171 
U.  S.  30. 
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except  under  the  Commerce  Clause.  But  the  effect  of  that 
clause  is  confined  within  the  narrow  limits  of  commerce 
interests,  and  it  secures  nothing  more  than  one  sale  by  the 
importer  in  the  original  package  free  from  the  application 
of  the  State  law.  The  Fugitive  Slave  Clause  has  been 
nullified  by  the  Fourteenth  Amendment  and  that  in  turn 
has  been  held  to  have  no  effect  as  a  guarantee  of  property 
rights  against  the  Police  Powers  of  the  States  provided 
those  are  exercised  in  good  faith.  Each  State  in  the  exer- 
cise of  its  Police  Power  may  determine  the  status  of  prop- 
erty, may  impair  and  in  effect  destroy  it,  whether  such 
property  exist  originally  within  the  State  or  come  therein 
from  other  States  in  which  it  enjoys  the  full  property 
status.  No  interstate  rights  or  obligations  can  be  pleaded 
by  the  other  States  and  there  is  no  Federal  power  or  guar- 
antee which  they  can  invoke.  Violent  as  was  the  revolu- 
tion in  interstate  property  rights  marked  by  the  Fourteenth 
Amendment,  it  was  confined,  with  the  qualification  stated 
above,  to  one  species  of  property  which  it  swept  out  of 
existence.  All  other  property  in  the  States  of  the  Union 
remained  with  attributes  and  incidents  the  same  as  from 
the  beginning  wholly  subject  to  the  State  Police  Powers 
to  whose  dread  exercise  property  always  has  yielded  as 
readily  as  wax  in  the  blaze  of  the  furnace. 

It  is  desirable  at  this  point  to  refer  to  cases  which  reveal, 
as  no  definition  can,  the  present  limits  of  the  Police  Power 
under  our  law.  We  may  select  the  Slaughter  House 
cases;1  Mugler  v.  Kansas;2  Munn  y.  Illinois.3 

In  the  Slaughter  House  cases  the  Court  sustained  the 
exercise  of  the  Police  Power  by  the  State  of  Louisiana  in  a 
statute  which  in  effect  destroyed  the  value  of  a  large 
amount  of  property  in  lands  and  buildings  and  fell  with 
crushing  force  upon  the  citizens  of  the  State  engaged  in 
slaughtering.  The  statute  provided  that  that  business 
should  be  entirely  given  over  to  a  single  corporation,  or,  if 
pursued  by  others,  should  be  conducted  on  the  premises  of 
such  privileged  corporation  upon  payment  thereto  for  the 
privilege.  We  quote  from  the  language  of  Mr.  Justice 
Field  in  his  dissenting  opinion  : 

1  (1872)  1 6  Wall.  36.      2  (1887)  123  U.  S.  623.       3(i876)  94  U.  S.  113. 
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"  The  act  of  Louisiana  presents  the  naked  case,  unaccompanied  by  any 
public  considerations,  where  a  right  to  pursue  a  lawful  and  necessary 
calling  previously  enjoyed  by  every  citizen,  and  in  connection  with  which 
a  thousand  persons  were  daily  employed,  is  taken  away  and  vested  ex- 
clusively for  twenty-five  years,  for  an  extensive  district  and  a  large  popu- 
lation, in  a  single  corporation,  or  its  exercise  is  for  that  period  restricted 
to  the  establishments  of  the  corporation,  and  then  allowed  only  upon 
onerous  conditions." 

In  the  case  of  Mugler  v.  Kansas,  the  State  statute  pro- 
hibited the  manufacture  and  sale  of  intoxicating-  liquors  for 
use  as  a  beverage,  declared  all  places  for  their  manufacture, 
sale  or  gift,  common  nuisances,  and  provided  that  upon  the 
judgment  of  a  Court  to  that  effect,  the  sheriff  should  close 
them  and  destroy  all  property  including  not  only  liquors,  but 
screens,  bars,  tables,  glasses  and  other  property  used  therein, 
irrespective  of  the  fitness  and  value  of  such  property  for 
other  and  innocent  purposes.  The  owner  was  upon  con- 
viction to  be  punished  by  fine  and  imprisonment.  No  jury 
trial  was  provided  for. 

In  the  Grain  Elevator  Case,  Munn  v.  Illinois,  it  was 
held  that  a  State  Legislature  could  fix  by  law  the  maximum 
charges  for  the  storage  of  grain  in  warehouses  in  the  State 
held  in  private  oivnership,  and  it  was  asserted  that  private 
property,  when  it  is  devoted  by  the  owner  to  a  public  use 
or  the  prosecution  of  a  business  affected  with  a  public  in- 
terest, is  subject  to  legislative  regulation  in  respect  to  prices 
and  charges.  This  decision  profoundly  affected  all  prop- 
erty interests  in  the  United  States,  and  may  be  considered 
as  one  of  the  most  momentous  ever  rendered  by  the  Court. 
By  subsequent  decisions,1  theCourt  held  that  such  prices  and 
charges  must  be  reasonable,  and  that  the  power  to  review 
the  Statute  fixing  them  and  to  hold  the  same  unconstitu- 
tional and  void  for  unreasonableness  was  a  judicial  power — 
a  qualification  which  mitigates  to  some  extent  the  sweeping 
character  of  the  first  decision.  But  as  this  rule  of  reason- 
ableness must  change  with  public  sentiment,  and  yield  to 
economic  and  political  exigencies,  to  the  influence  of  which 
courts  as  well  as  legislatures  are  subject,  its  efficacy  may 
well  be  doubted. 

1C.  M.  &  St.  P.  R.  R.  Co.  v.  Minnesota  (1889)  134  U.  S.  418;  Cov- 
ington &  Lex.  Road  Co.  v.  Sanford  (1896)  164  U.  S.  578. 
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Such  being  our  Constitutional  Law  of  property  rights,  it 
is  difficult  to  discover  any  basis  for  that  rigid  conception  of 
property  which  prevails  in  American  life,  for  that  wide- 
spread notion  of  Federal  property  guarantees  ready  to  be 
invoked  by  the  citizens  of  the  States,  for  that  conviction  so 
deeply  imbedded  even  in  intelligent  minds  that  the  legal 
conception  of  property  is  definite  and  permanent,  that 
"property"  existed  prior  to  the  Constitution  and  is  supe- 
rior to  it,  and  that  the  principal  object  of  that  instrument  is 
to  preserve  it  forever  in  its  original  lines  regardless  of 
economic,  social  and  moral  changes,  the  exigencies  of 
society  and  the  very  life  of  the  State  itself. 

So  distinguished  an  authority  on  the  practical  side  of  the 
property  question  as  Mr.  Morgan  in  his  testimony  in  the 
Northern  Securities  Case,  defined  the  principle  of  commu- 
nity of  interests  as  "  that  principle  that  a  certain  number  of 
men  who  own  property,  can  do  what  they  like  with  it." 
It  is  clear  that  under  our  law  the  most  powerful  individual 
cannot  do  as  he  likes  with  his  property.  The  artificial 
ownership  that  arises  from  combination  or  incorporation 
as  hereafter  more  fully  pointed  out,  so  far  from  extending 
the  rights  of  property,  limits  them  and  subordinates  them 
further  to  the  public  interest.  The  Common  Law  maxim, 
"  A  man  may  do  as  he  will  with  his  own,"  is  frequently 
quoted.  The  qualification  which  the  Common  Law  always 
attached  is  overlooked  or  disregarded — "  so  that  he  does 
not  injure  another."  In  the  first  clause  of  the  maxim  is 
the  sum  and  substance  of  the  Common  Law  of  private 
property  ;  in  the  second  clause  is  its  condensed  doctrine  of 
the  Police  Power.  To  state  either  without  the  other  is  a 
manifest  perversion. 

It  was  the  grave  contention  of  the  coal  owners  that  the 
late  controversy  between  them  and  their  employees  was  a 
purely  private  affair,  in  which  the  public  had  no  interest. 
Through  artificial  combination  they  had  stifled  competi- 
tion, and  possessed  themselves  practically  of  the  national 
anthracite  coal  supply.  They  had  as  donations  from  the 
Public  their  right  of  combination,  perpetuity  of  existence 
in  their  corporations,  their  railway  franchises  across  the 
public  domain.  With  all  this  they  asserted  that  their  rights 
and  duties  were  only  those  of  private  owners.     The  claim 
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was  even  made  that  inasmuch  as  the  Public  could  use  bitu- 
minous coal,  anthracite  coal  was  not  a  necessary  of  life,  and 
that  therefore  the  Public  had  no  interest  in  the  situation — 
a  suggestion  which  savored  much  of  the  innocent  inquiry 
of  the  Queen  of  France,  at  a  somewhat  critical  period  of 
the  world's  history,  "  If  the  people  cannot  get  bread,  why 
don't  they  eat  cake?"  Not  less  remarkable  were  the 
claims  of  labor  combinations  on  the  opposite  side  of  the 
controversy  in  respect  to  their  commodity  of  labor.  The 
true  answer  to  the  claims  of  both  parties  is  that  as  the  one 
side  by  combination  had  assumed  the  duty  of  supplying  the 
Public  with  coal,  and  as  the  other  side  had  assumed  the 
duty  of  supplying  the  Public  with  labor,  both  had  entered 
upon  a  service  or  duty  affected,  yes,  dominated,  by  a  public 
interest,  and  the  interposition  of  the  Public  by  way  of  legis- 
lative action,  and  even  by  the  much  criticised  action  of  the 
Chief  Federal  Executive,  may  have  had,  under  the  doctrine 
of  the  Grain  Elevator  Case,  and  the  force  of  the  Commerce 
Clause,  a  firmer  legal  and  constitutional  basis  than  was 
apprehended  at  the  time. 

Not  the  least  important  fact  in  that  Case  was  that  the 
property  affected  was  vested  in  individual  as  distinguished 
from  corporate  ownership.  It  was  quite  generally  conceded 
that  if  the  grain  elevators  had  been  owned  by  corporations 
in  the  enjoyment  of  public  franchises,  the  decision  of  the 
Court  would  have  rested  on  a  firmer  basis,  but  the  basis  of 
the  decision,  as  we  have  said,  was  not  the  nature  of  the  own- 
ership, but  the  fact  that  the  property  affected  was  "devoted 
to  the  public  use"  or  "affected  with  a  public  interest.'' 

Space  does  not  permit  of  commenting  further  on  that 
momentous  decision.  We  may  however  refer  here  briefly 
to  its  importance  to  the  interstate  corporation  question. 
It  may  be  said  that  a  "  trust,"  (and  by  that  is  meant 
nothing  more  than  the  corporation  of  sufficient  size  to 
absorb  all  or  a  substantial  part  of  a  particular  class  of  prop- 
erty, manufacture  or  trade),  in  that  it  assumes  to  supply  the 
Public  with  a  particular  service  or  commodity1,  becomes 
thereby  "affected  with  a  public  interest''  and  therefore 
within  the  doctrine  of  the  Grain  Elevator  Case,  peculiarly 

1  The  corporation  embracing  the  trolley  lines,  gas  and  electric  inter- 
ests of  several  counties  in  New  Jersey  calls  itself  "The  Public  Service 
Corporation." 
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subject  to  legislative  control.  In  view  of  this  fact,  the 
recourse  of  the  most  important  property  and  industrial 
interests  of  the  country  to  incorporation  as  a  method  of 
ownership  and  development  would  seem  to  be  fraught  with 
some  peril,  and  if  some  late  writers  on  political  economy 
are  correct,  to  verify  the  maxim,  "  Whom  the  Gods  would 
destroy  they  first  make  mad." 

The  enormous  industrial  expansion  and  material  devel- 
opment of  the  last  twenty  years  has  necessarily  engendered 
interstate  property  problems  of  great  magnitude.  Rail- 
way extensions  and  consolidations1,  irrigation  schemes2, 
sanitary  systems3,  and  municipal  water  supplies4,  have 
brought  before  the  Supreme  Court  interstate  questions  of 
novel  aspect  and  great  importance.  To  these  conditions 
the  vast  increase  in  the  corporate  form  of  ownership  and 
enterprise  have  largely  added.  The  "trust"  as  defined 
above,  in  its  largeness  of  resources,  which  is  the  essential 
result  of  combination,  easily  groups  in  one  artificial  owner- 
ship, created  and  localized  in  one  State,  property  and  rights 
existing  in  and  ramifying  through  many  different  States. 
Every  such  artificial  ownership  may  raise  interstate  ques- 
tions, may  present  a  conflict  between  property  rights  and 
Police  Powers,  for  under  our  Federal  system  every  such 
artificial  ownership  rests  upon  quite  a  different  legal  basis 
from  that  which  underlies  individual  or  natural  ownerships. 

The  Constitution  provides  by  Article  IV  that  the  citi- 
zens of  each  State  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  States,  but  it  nowhere 
provides  that  the  corporations  of  each  State  shall  be  so 
entitled.5     Therefore,  while  citizens  of  each  State  may  in 

1  The  Northern  Securities  Merger. 

2  Kansas  v.  Colorado  (1902)  185  U.  S.  125. 

3  Missouri  v.  Illinois  (1900)  180  U.  S.  208. 

4  New  York  City  v.  Pine  (1902)  185  U.  S.  93. 

5  Corporations  as  is  well  known  have  heen  held  by  the  U.  S.  Supreme 
Court  not  to  be  citizens,  and  hence  not  to  be  entitled  to  the  privileges  of 
citizens  within  the  provisions  of  Article  IV  of  the  Federal  Constitution. 
Santa  Clara  Co.  v.  Southern  Pac.  R.  R.  (1885)  118  U.  S.  394.  They  are, 
however,  held  to  be  persons  and  therefore  entitled  to  the  protection  of  the 
Fourteenth  Amendment.  Covington  Turnpike  Co.  v.  Sanford  (1896)  164 
U.  S.  578.  No  contention  is  of  course  intended  to  be  made  in  the  text 
that  if  a  Stale  permits  the  acquisition  of  property  within  it  by  a  corpora- 
tion of  another  State,  it  can  subsequently  arbitrarily  deprive  that  corpora- 
tion of  its  property.  The  Fourteenth  Amendment  would  of  course, 
prevent. 
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common  with  the  citizens  of  any  other  State  acquire  and 
hold  property  within  that  State,  a  corporation  created  in 
one  State  cannot  acquire  and  hold  in  corporate  ownership 
property  in  another  State  whose  laws  forbid  such  corporate 
ownership. 

It  is  therefore  clear  that  it  is  quite  within  the  power  of 
a  State  to  discriminate  against  the  corporations  of  other 
States,  in  the  pursuit  of  its  policy  and  in  the  exercise  of  its 
Police  Power.  As  a  State  tends  to  industrial  co-operation 
and  an  intensified  social  development,  so  it  will  extend  its 
encouragement  to  the  corporate  form  of  ownership  and 
enterprise,  but  as  its  policy  may  be  directed  against  such 
development,  as  it  may  tend  toward  individualism,  it  will 
assuredly  legislate  against  the  corporation.  No  more 
reasonable  issue  for  a  difference  in  State  policies  can  be 
found.  Individuals  as  members  of  the  body  social  and 
politic,  in  the  nature  of  things  submit  themselves  to  the 
powers  and  energies  of  other  individuals,  as  conditions 
which  belong  to  the  natural  order  of  things,  but  there  must 
be  a  marked  change  in  fundamental  rights  and  in  the  status 
of  citizenship  as  established  by  the  Federal  Constitution 
before  the  individual  citizens  of  any  State  can  be  left  wholly 
exposed  to  the  power  of  artificial  combinations  created  by 
other  States. 

Theory  and  experience  alike  demonstrate  the  magnitude 
of  such  powers.  Our  corporations  have  shown  their  ability 
to  wield  with  most  oppressive  results  the  despotism  of  a 
wealth  transcending  individual  limitations,  and  to  largely 
impair,  if  not  wholly  to  reverse  the  common  law  condition 
of  competition.  It  is  true  that  an  individual  may  build  up 
a  great  fortune,  and  with  it  exercise  large  powers,  but  in 
inherent  physical  limitations  and  in  the  shortness  of  human 
life,  are  found  sure  and  certain  restrictions  upon  the  exer- 
cise of  his  powers  in  derogation  of  the  natural  rights  of  his 
fellows.  To  withhold  property  from  dead  hands,  to  restrain 
ownership  in  perpetuity  was  one  of  the  prime  objects  of  the 
Common  Law.  To  these  ends  the-people  at  large  were  al- 
ways engaged  in  a  struggle  with  vested  interests,  and  per- 
haps one  of  the  most  important  questions  to-day  is  to  what 
extent  shall  corporations  be  permitted  to  absorb  in  perpetual 
ownership  the  vast  natural  properties  of  the  State,  such  as 
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the  coal  deposits,  the  petroleum  supply,  the  iron  mines  and 
all  those  resources  which  make  up  the  natural  wealth  of  a 
People. 

The  testimony  and  the  argument  in  the  Northern  Secur- 
ities case  revealed  that  the  paramount  purpose  of  the  capital- 
ists promoting  the  Merger  was  to  vest  a  large  part  of  the 
railway  interests  of  the  continent,  and  ultimately  of  the 
Oriental  trade  of  the  Nation  in  one  corporate  ownership 
with  a  view  to  securing  the  advantage  of  perpetuity.  The 
journey  of  the  individuals  interested,  to  the  State  of  New 
Jersey,  some  two  thousand  miles  away,  for  incorporation, 
was  picturesquely  described  by  the  senior  counsel  for  the 
Northern  Securities  Company  at  the  bar  of  the  Supreme 
Court,  as  a  race  with  Death. 

Taking  together  the  difference  in  our  law,  Federal  as 
well  as  State,  between  the  status  of  the  corporation  and  the 
individual  as  outlined  above,  the  great  development  of  the 
corporate  form  of  enterprise  and  ownership,  its  economic 
advantages,  its  perpetuity  of  existence,  it  is  evident  that  the 
situation  must  necessarily  develop  many  attempts  to  affect 
or  control  through  the  corporations  of  one  State  the  prop- 
erty rights  and  industrial  interests  localized  in  other  States, 
and  that  such  efforts  must  involve  sharp  conflicts  with  the 
Police  Powers  of  those  States. 

The  issue  to  which  I  refer,  in  one  aspect  at  least,  has 
already  been  presented  to  the  Supreme  Court,  for  it  is  a 
real  issue  in  the  Northern  Securities  Case.  Underneath  the 
question  whether  the  Northern  Securities  Merger  is  a  vio- 
lation of  the  Federal  Anti-Trust  Law,  which  is  the  question 
presented  in  the  case  of  the  United  States  against  that  com- 
pany, is  the  more  fundamental  and  perhaps  the  controlling 
question,1  presented  in  the  case  of  the  State  of  Minnesota 

i  In  making  this  suggestion  the  absence  of  purely  technical  questions 
is  assumed.  There  is  a  question  of  jurisdiction  in  the  Case.  It  is  also 
well  known  that  a  question  may  exist  as  to  the  construction  of  the  statutes 
of  Minnesota.  There  is  no  doubt  but  that  the  spirit  and  intent  of  these 
statutes  forbid  such  a  merger  of  competing  railroads  in  the  State  of  Minne- 
sota as  the  Northern  Securities  Company  is  intended  to  secure.  A  ques- 
tion exists  whether  the  language  of  the  statutes  is  sufficient  on  this  point. 
They  provide  that  a  railroad  corporation,  a  manager  or  purchaser  of  a 
railroad  corporation,  shall  not  consolidate  with  or  in  any  way  become  the 
owner  of  or  control  any  other  railroad  corporation,  or  stock  thereof,  which 
owns  a  parallel  or  competing  line.  Whether  the  Northern  Securities  Com- 
pany is  such  a  railroad  corporation  or  a  manager  or  a  purchaser  within  the 
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against  that  company,  whether  the  Northern  Securities 
Company,  under  the  sovereignty  of  New  Jersey  which 
created  it,  can  assert  rights  in  property  localized  in  Min- 
nesota, contrary  to  the  statutes  of  that  State  enacted  in  the 
exercise  of  its  Police  Power.  It  is  the  same  question  which 
inhered  in  the  License  Cases  and  in  the  Slavery  Cases — the 
paramount  right  of  a  State  in  the  exercise  of  its  Police 
Power  to  determine  the  status  of  property  localized  or 
situate  within  its  territorial  limits  as  against  the  legislation 
of  another  State,  touching  such  property.  The  Fugitive 
Slave  Clause  alone  prevented  the  assertion  ok  this  right  in 
regard  to  the  escaped  slave.  The  Commerce  Clause  alone 
prevented  its  assertion  in  regard  to  the  barrel  of  gin,  and 
then  only  as  to  the  first  sale  in  the  original  package.  What 
shall  prevent  its  assertion  by  the  State  of  Minnesota  in 
respect  to  the  railways  of  that  State?  By  what  Federal 
Power  or  Guarantee,  by  what  inherent  Sovereign  Power  of 
her  own,  can  New  Jersey  assume  to  determine  the  status 
of  the  ownership  of  the  railways  of  Minnesota,  and  by  the 
alchemy  of  modern  corporation  law  convert  real  estate  in 
Minnesota  into  personalty  through  the  medium  of  stock 
certificates,  and  consolidate  in  the  ownership  of  a  New 
Jersey  corporation  the  railways  of  Minnesota,  whose  consoli- 
dation the  fundamental  law  and  express  policy  of  that  State 
forbid? 

The  plea  may  be  made,  as  it  has  been  made  by  the 
Northern  Securities  Company  in  the  Minnesota  case,  that 
freedom  of  commerce  forbids  that  the  State  of  Minnesota 
should  have  the  power  to  prevent  the  consolidation  of  her 
State  railways,  in  that  such  consolidation,  necessarily  affect- 
ing interstate  commerce,  would  be  interference  therewith, 
and  therefore  illegal.  The  object  of  this  plea  is  obviously 
to  secure  the  consummation  of  the  purposes  of  the  North- 
ern Securities  Company  through  the  nullification  of  the 
Railway  Law  of  Minnesota.  But  the  plea  contains  within 
itself  its  own  refutation  for  surely  if  the  law  of  the  State 

meaning  of  the  act  is  a  question  in  the  Case.  It  should  also  be  borne  in 
mind  that  the  Minnesota  Case  may  be  disposed  of  on  some  ground  touching 
the  injunctive  relief  asked  for.  The  alleged  ownership  of  the  stock  was 
acquired  by  the  Northern  Securities  Company  prior  to  the  commencement 
of  the  suit,  and  under  its  decisions  the  Court  has  the  power,  if  it  sees  fit, 
to  deny  the  equitable  remedy  on  the  familiar  ground  of  laches  or  delay. 
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of  Minnesota  consolidating-  her  railways  is  void  because  in- 
imical to  the  Commerce  Clause  of  the  Federal  Constitution, 
the  Law  of  the  State  of  New  Jersey  creating  a  corporation 
which  by  original  purpose  or  subsequent  accident  consol- 
idated those  railways  in  a  single  ownership  would  be 
equally  inimical  to  the  Commerce  Clause.  The  plea  ob- 
viously overlooks  the  fact  that  the  Railway  Laws  of  Min- 
nesota are  laws  enacted  by  that  State  in  respect  to  property 
within  her  territorial  limits,  and  rights  and  interests  of  her 
own  creation,  while  the  rights  asserted  by  the  New  Jersey 
corporation  are  asserted  under  a  statute  of  New  Jersey  in 
respect  to  property  localized  within  a  sovereignty  remote 
therefrom.  But  argument  in  respect  to  the  validity  of  the 
plea  is  superfluous  for  the  Supreme  Court  has  already 
spoken.  In  Louisville  &  Nashville  Railway  v.  Kentucky1, 
the  Court  said  : 

"  But  little  need  be  said  in  answer  to  the  final  contention  of  the  plain- 
tiff in  error,  that  the  assumption  of  a  right  to  forbid  the  consolidation  of 
parallel  and  competing  lines  is  an  interference  with  the  power  of  Con- 
gress over  interstate  commerce.       ****** 

"  It  has  never  been  supposed  that  the  dominant  power  of  Congress 
over  interstate  commerce  took  from  the  States  the  power  of  legislation 
with  respect  to  instruments  of  such  commerce,  so  far  as  the  legislation 
was  within  its  ordinary  Police  Powers.  Nearly  all  the  railways  in  the 
country  have  been  constructed  under  State  authority,  and  it  cannot  be 
supposed  that  they  intended  to  abandon  their  power  over  them  as  soon  as 
they  were  finished.  The  power  to  construct  them  involves  necessarily 
the  power  to  impose  such  regulations  upon  their  operation  as  a  sound 
regard  for  the  interests  of  the  public  may  seem  to  render  desirable.  In 
the  division  of  authority  with  respect  to  interstate  railways  Congress  re- 
serves to  itself  the  superior  right  to  control  their  commerce  and  forbid 
interference  therewith ;  while  to  the  States  remains  the  power  to  create 
and  to  regulate  the  instruments  of  such  commerce,  so  far  as  necessary  to 
the  conservation  of  the  public  interests. 

"  If  it  be  assumed  that  the  States  have  no  right  to  forbid  the  consoli- 
dation of  competing  lines  because  the  whole  subject  is  within  the  con- 
trol of  Congress,  it  would  necessarily  follow  that  Congress  would  have 
the  power  to  authorize  such  consolidation  in  defiance  of  state  legislation 
— a  proposition  which  only  needs  to  be  stated  to  demonstrate  its  un- 
soundness." 

A  State  has  the  right  at  the  inception  of  its  railway  de- 
velopment to  create  one  or  more  railroads  within  its  terri- 

1  (1896)  161  U.  S.677. 
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tory  as  it  pleases,  and  it  is  equally  undisputed  that  at  all 
future  times  it  may  consolidate  or  multiply  such  railroads 
without  in  any  respect  invading  the  Commerce  Power. 
It  would  be  only  in  the  event  of  some  extreme  exigency 
that  Congress  could  forbid  such  consolidation  or  multipli- 
cation of  .State  railway  facilities  with  even  a  pretence  of 
constitutionality.  Such  Federal  action  is  hardly  within  the 
range  of  possibilities  for  another  method  exists  by  which 
Congress  could  effectuate  its  purpose  in  the  event  of  such 
emergency,  and  that  is  by  the  construction  of  a  Federal 
railway. 

There  can  be  no  doubt  but  that  if  the  Northern  Se- 
curities Company  had  been  organized  in  the  State  of  Min- 
nesota for  the  purpose,  under  legislative  assent,  of  owning 
and  so  consolidating  railways  within  that  State,  that  Com- 
pany could  proceed  to  the  consummation  of  its  purpose. 
In  his  argument  before  the  Supreme  Court  in  the  case  of 
the  United  States,  the  Attorney  General  was  asked  by  one 
of  the  Justices  whether  if  a  company  like  the  Northern 
Securities  Company  in  its  avowed  purpose  had  the  legisla- 
tive sanction  of  the  State  whose  railways  it  sought  to  ac- 
quire, such  acquisition  could  be  held  to  violate  the  Federal 
Anti-Trust  Law.  The  Attorney  General  answered  that 
under  those  circumstances  it  could  be  held  to  violate  that 
law  if  the  declared  purpose  of  Congress  in  respect  to  inter- 
state commerce  would  thereby  be  interfered  with.  The 
answer  obviously  resolved  itself  into  a  negative  for  the 
declared  purpose  of  Congress  in  respect  to  interstate  com- 
merce could  not  in  a  legal  sense  be  interfered  with  by  the 
consolidation  under  State  Law  of  State  railways.  And  so 
perhaps  the  Attorney  General  intended  to  imply. 

These  considerations,  if  correct,  must  go  far  to  amelio- 
rate those  conditions  of  hardship  which  it  has  been  said 
must  surely  follow  on  the  decision  against  the  mergers 
in  the  Northern  Securities  Case.  For  if  the  Merger  is  held 
not  to  be  void  as  a  violation  of  the  Anti-Trust  Law,  but 
void  only  on  fundamental  considerations  of  State  autonomy, 
then  that  large  class  of  consolidations  and  combinations, 
to  whose  creation  the  State,  whose  territory  embraces  the 
property  rights  affected  has  assented,  will  be  safe  from 
attack. 
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reasonable  time  are  among  the  most  familiar  elements  in 
our  law  ol  contract.     Oftentimes  no  more  definite  instruc- 
tion can  be  given  to  a  jury  than  to  award  reasonable  dam- 
ages.    "  Natural  reason  and   the  just  construction   of  the 
law,"  as  Blackstone  said,  have  given  us  the  various  applica- 
tions of  the  common  counts,  extending  to  the  whole  field  of 
what  we  now  call  Quasi-contract.   In  Lord  Mansfield's  hands 
the  principles  of  natural  equitv  were  an  enchanter's  wand  to 
call  a  whole  new  world  of  justice  into  being.     The  test  of 
what  a  reasonable  man's  conduct  would  be  in  the  circum- 
stances governs  our  modern  law  of  negligence  and  under- 
lies those  branches  of  it   which   have   been  specialized  into 
groups  of  definite  rules.     Almost  in  our  own  time-a  simple 
and  wholly  untechnical  conception  of  the   same  kind  has 
been  developed   into  the   doctrine  of  estoppel    "in  pais,'' 
perhaps  the  most  powerful  and  flexible  instrument  to  be 
found  in  any  system  of  civil  jurisprudence.     The  scientific 
importance    of    this    external    standard    of    reasonableness, 
which  enables  the  law  to  keep  in  close  touch  with  the  moral 
and  practical   sense  of  mankind   in  the  affairs  of  life,  was 
demonstrated  once  for  all,  more  than  twenty  years  ago,  by 
my  friend  Mr.  Justice  Holmes;  and  if  my  own  endeavours 
to   pursue   its  application   in   detail    have   any    value,  it  is 
largely  due  to  his  example. 

What  is  the  origin,  and  what  are  the  doctrinal  affinities, 
of  this  pervading  ideal,  of  which  it  would  be  hardly  too 
much  to  say  that  it  is  the  life  of  the  modern  Common  Law? 
It  may  seem  paradoxical  to  answer  that  we  owe  it  to  the 
Greeks;  and  yet  it  goes  near  to  be  true.  Christopher  St. 
German,  the  very  able  and  learned  author  of  the  "  Doctor 
and  Student,''  touched  the  right  clue  early  in  the  sixteenth 
century.  The  Student  of  the  laws  of  England,  being  asked 
by  the  Doctor  of  Divinity  what*  he  has  to  say  of  the  Law  of 
Nature,  makes  answer  that  among  common  lawyers  the 
term  is  not  in  use,  but  they  speak  of  reason  where  a  canon- 
ist or  civilian  would  speak  of  the  Law  of  Nature.  "  It  is 
not  used  among  them  that  be  learned  in  the  laws  of  Eng- 
land to  reason  what  thing  is  commanded  or  prohibited  by 
the  Law  of  Nature,  and  what  not,  but  all  the  reasoning  in 
that  behalf  is  under  this  manner.     As   when   anything  is 
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grounded  upon  the  Law  of  Nature,  they  say  that  Reason 
will  that  such  a  thing  be  done ;  and  if  it  be  prohibited 
by  the  Law  of  Nature,  they  say  it  is  against  Reason,  or  that 
Reason  will  not  suffer  that  to  be  done."1  It  is  curious  that 
this  passage  should  have  been,  so  far  as  I  know,  completely 
overlooked;  but  the  medieval  tradition  of  the  Law  of  Nature 
was  broken  up  by  the  controversies  of  the  Reformation, 
and  seventeenth-century  writers  are  quite  confused  about 
it.  This  however  does  not  alter  the  reality  of  the  parallel 
as  it  stood  in  the  sixteenth  century,  nor  diminish  the  prob- 
ability of  a  real  connexion  with  the  scholastic  doctrine, 
which  was  as  much  philosophical  and  political  as  legal. 
That  doctrine  rested  partly  on  the  Aristotelian  distinction 
between  natural  and  conventional  justice,  partly  on  the 
Latin  expositions  by  Cicero  and  others  of  the  same  distinc- 
tion as  developed  by  the  later  Greek  schools,  and  partly  on 
the  technical  adaptation  ol  it  by  the  classical  Roman  jurists, 
who  identified  lex  naturalis  or  ius  natnrale  with  the  ius gen- 
tium of  the  Praetorian  law,  subject  to  one  or  two  theoretical 
exceptions  which  we  have  not  to  consider  here.  Directly 
or  indirectly,  therefore,  the  Law  of  Nature,  as  accepted 
throughout  the  Middle  Ages,  was  derived  from  Greek 
theories  of  ethics.2 

Now  the  term  ius  natures,  not  in  use  among  English 
lawyers  in  St.  German's  time,  does  occur  in  our  books, 
though  not  frequently,  from  the  seventeenth  to  the  nine- 
teenth century,  and  we  have  a  recent  judicial  interpretation 
of  it.  "  The  foundation  of  the  right  ''  [to  watercourses], 
says  Farwell  J.,  "as  stated  throughout  all  the  cases  is  jus 
naturae  *  *  *  I  have  come  to  the  conclusion  that  jus 
naturae  is  used  in  these  cases  as  expressing  that  principle 
in  English  law  which  is  akin  to,  if  not  derived  from,  the  jus 
naturale  of  Roman  law.  English  law  is,  of  course,  quite  in- 
dependent of  Roman  law,  but  the  conception  of  aequum  et 
bonum  and  the  rights  flowing  therefrom  which  are  included 
in  jus  naturale  underlie  a  great  part  of  English  common 
law;  although  it  is  not  usual  to  find  'the  law  of  nature' 
or  'natural  law'  referred  to  in  so  many  words  in  English 
cases     *     *     *     I  am  not,  therefore,  introducing  any  novel 

'Doct.  &  St.  Dial.  i.  c.  5. 

2See  Journ.  Soc.  Comp.  Legisl.  1900,  p.  418  seq. 
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principle  if  I  regard  jus  naturae,  on  which  the  right  to  run- 
ning water  rests,  as  meaning  that  which  is  aequum  et 
bonum  between  the  upper  and  lower  proprietors.''  l  The 
Roman  conception  involved  in  "aequum  et  bonum"  or 
"  aequitas  "  is  identical  with  what  we  mean  by  "  reasonable,'' 
or  very  nearly  so.  Such  has  been  the  result  obtained,  in 
modern  times,  by  the  application  of  historical  scholarship  to 
the  Roman  authorities  on  their  own  ground.  On  the  whole 
the  natural  justice  or  "reason  of  the  thing"  which  the 
Common  Law  recognizes  and  applies  does  not  appear  to 
differ  from  the  law  of  nature  which  the  Romans  identified 
with  ius  gentium,  and  the  medieval  doctors  of  canon  and 
civil  law  boldly  adopted  as  being  divine  law  revealed 
through  man's  natural  reason.  I  do  not  assume  that  our 
Germanic  customary  law,  set  free  from  the  fetters  of  its 
original  archaic  procedure,  was  not  capable  of  striking  out 
an  equivalent  guiding  principle  for  itself.  But  we  have 
to  remember  that  the  whole  of  medieval  thought  was 
pervaded  by  a  craving  for  authority,  or  at  least  a  plausible 
show  of  it.  Best  of  all  was  the  text  of  Scripture,  whether 
taken  in  the  natural  sense  or  not.  Aristotle  was  next  best. 
Cicero  was  very  well.  Ovid,  or  Virgil,  or  almost  any 
Roman  author,  was  well  enough  in  the  absence  of  any  more 
commanding  name.  Is  it  too  fanciful  to  connect  this  habit 
of  mind  with  the  deeply  rooted  Germanic  custom  of  vouch- 
ing a  warrantor?  I  know  not ;  but  it  is  certain  that  the 
medieval  author  who  had  nobody  to  vouch  appeared  to  his 
contemporaries  either  to  display  indecent  arrogance  or  to 
confess  discreditable  ignorance.  In  the  present  case  the 
Law  of  Nature  was  there ;  not  merely  a  doctrine  or  rule  ot 
the  imperial  law,  to  which  English  lawyers  could  not  be 
openly  beholden,  but  a  principle  sanctioned  by  the  Church 
as  fundamental  and  paramount.  The  Roman  lawyers,  in 
search  of  a  rational  sanction  for  the  authority  of  the  ius 
gentium,  had  gone  to  the  Greek  philosophy  of  natural 
justice;  the  medieval  publicists,  twelve  centuries  later, 
found  in  their  revived  learning  this  fabric  of  natural  reason 
claiming  respect  by  the  triple  authority  of  Aristotle,  Cicero, 
and  the  Corpus  Juris  ;  this  last,  be  it  observed,  being  no 

1  Bradford  Corporation  v.  Ferrand  [1902]  2  Ch.  655,  661. 
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pagan  document,  but  the  legislation  of  the  orthodox  em- 
peror Justinian.  Evidently  the  Law  of  Nature  must  have 
its  place  in  the  Christian  system  of  Church  and  State,  and 
no  mean  place.  The  problem  was  solved  in  the  Decretum 
of  Gratian  by  identifying  the  Law  of  Nature  with  the  law 
of  God,  as  the  Roman  jurists  had  identified  the  ius  gentium 
with  the  Law  of  Nature.  According  to  the  canonical 
doctors,  the  law  revealed  to  man  in  natural  reason  is  no 
less  truly  revealed  and  no  less  divine  than  any  specific  pre- 
cept of  Scripture ;  it  is  of  paramount  and  universal  obli- 
gation, and  no  positive  precept  of  any  law  human  or  divine 
can  be  set  up  against  it.  If  any  specific  revelation  appears 
to  contradict  the  Law  of  Nature,  it  must  have  been 
wrongly  interpreted. 

Our  founders  of  the  thirteenth  century,  Raleigh  and 
Pateshull  and  Henry  of  Bratton,  were  themselves  ecclesi- 
astics. They  were  more  or  less  learned  in  the  canon  law  ; 
they  must  have  known  what  the  professed  canonists  were 
doing.  It  is  not  credible  that  a  doctrine  which  pervaded 
all  political  speculation  in  Europe,  and  was  assumed  as  a 
common  ground  of  authority  by  the  opposing  champions 
of  the  Empire  and  the  Papacy,  should  have  been  without  in- 
fluence among  learned  men  in  England.  If  it  be  asked  why 
the  sages  of  the  Common  Law  did  not  expressly  refer  to  the 
Law  of  Nature,  the  answer  is  that  at  no  time  after,  at  latest, 
the  papal  interference  in  the  English  politics  of  the  first  half 
of  the  thirteenth  century,  was  the  citation  of  Roman  canoni- 
cal authority  acceptable  in  our  country,  save  so  far  as  it  was 
necessary  for  strictly  technical  purposes.  Besides,  any 
such  citation  might  have  been  construed  as  a  renunciation 
of  independence,  or  a  submission  of  questions  of  general 
policy  to  the  judgment  of  the  Church.  These  considera- 
tions appear  sufficient  to  explain  why  "it  is  not  used  among 
them  that  be  learned  in  the  laws  of  England  to  reason  what 
thing  is  commanded  or  prohibited  by  the  Law  of  Nature." 

Since  the  Middle  Ages  the  Law  of  Nature  or  of  Reason, 
besides  its  distinct  manifestations  in  foreign  systems,  has 
been  a  principal  or  influential  factor  in  developing  the  fol- 
lowing branches  of  jurisprudence: — Equity,  the  Law 
Merchant,  the  Law  of    Nations,  the   general  application, 
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within  the  sphere  of  municipal  law,  of  the  principles  of 
natural  justice  and  reasonableness,  and  the  body  of  rules 
for  the  choice  of  law  and  jurisdiction,  and  the  application 
of  foreign  law,  which  we  sum  up  under  the  head  of  Con- 
flict of  Laws  or  Private  International  Law.  These  are  all 
of  frequent  importance  in  our  daily  practice;  it  is  becoming 
less  and  less  possible  for  the  man  who  would  be  an  accom- 
plished lawyer  to  neglect  any  of  them.  We  are 
now  concerned  not  to  trace  the  leading  principles  into  their 
various  consequences,  which  is  the  office  of  special  trea- 
tises, but  to  observe  how  the  Common  Law  has  not  only 
adopted  but  assimilated  them,  and  has  thereby  enriched  its 
resources  for  doing  justice  without  losing  anything  of  its 
individual  character.  It  was  with  our  law  as  with  a  young 
commonwealth  growing  in  wealth  and  strength.  At  first  we 
lived  in  fear  of  surprises  and  usurpations  ;  we  were  suspi- 
cious of  foreign  influence  not  because  it  might  be  bad,  but 
because  it  was  foreign  ;  we  were  jealously  insular  and  held 
strangers  at  arm's  length.  When  we  had  assured  our  ex- 
istence and  independence  we  opened  our  gates.  We 
welcomed  new  settlers  with  their  arts  and  industries  ;  we 
became  willing  and  eager  to  make  their  accomplishments 
our  own.  But  we  held  fast  to  our  national  genius,  and 
gave  our  fullest  welcome  to  those  who  would  enter  into 
our  national  life  no  longer  as  strangers  but  as  citizens. 
Natural  justice  is  good  for  the  emergencies  of  unsettled 
times  and  extraordinary  occasions,  but  precarious.  It  is 
made  a  permanent  possession,  secured  against  caprice  and 
degeneration,  only  when  it  is  embodied  in  legal  justice. 

Equity,  as  is  well  known,  grew  out  of  the  King's  special 
authority  and  duty  to  supplement  the  defects  of  the  ordi- 
nary law  and  reinforce  the  weakness  of  its  procedure.  The 
early  Chancellors  did  not  disclose  the  sources  of  their  in- 
spiration; probably  they  had  as  good  grounds  of  expedi- 
ency for  not  talking  about  the  Law  of  Nature  as  the  common 
lawyers.  Certainly  they  intended  and  endeavored  to 
follow  the  dictates  of  natural  reason ;  and  if  their  version 
of  natural  justice  was  somewhat  artificial  in  its  details,  and 
bore  a  decided  civilian  or  canonical  stamp,  this  was  only  to 
be  expected.     Some  centuries  later,  when  British  judicial 
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officers  in  India  were  instructed  to  decide,  in  the  absence 
of  any  native  law  applicable  to  both  parties,  according  to 
"  justice,  equity,  and  good  conscience,"  the  results  bore, 
even  more  manifestly,  the  stamp  of  the  Common  Law. 
But  of  this  we  shall  have  to  say  a  word  later.  The  Court 
of  Chancery,  having  passed  through  its  early  stage  of 
doing  battle  with  obstinate  oppressors  of  the  poor  and 
deniers  of  right,  found  itself  charged,  by  means  of  its  juris- 
diction over  trusts,  with  the  administration  of  estates  and 
the  adjustment  of  intricate  and  conflicting  claims  to  prop- 
erty. Valiant  in  the  cause  of  good  conscience,  the  Court 
made  the  attempt  to  attain  perfect  justice,  and,  lest  any 
form  of  fraud  should  escape,  spread  its  nets  with  infinite 
ingenuity.  Some  of  you  may  remember  the  terribly  mul- 
tifarious contents  of  the  heading  "  Constructive  Fraud  ''  in 
the  old-fashioned  books  on  equity.  Logically,  nothing 
could  be  less  defensible  than  such  a  catalogue,  or  more 
bewildering  to  young  students.  Thirty  years  ago  I  was 
so  bewildered,  at  any  rate,  that  I  could  see  no  way  out  of 
the  tangle  unless  I  cleared  my  head  by  writing  a  book 
myself — and  I  did.  Historically,  this  jumble  of  diverse 
matters  did  more  or  less  faithfully  represent  an  actual  pro- 
cess. A's  conduct,  let  us  say,  is  admitted  to  be  fraudulent, 
and  fit  to  be  restrained  by  the  Court.  B's  conduct  is 
rather  like  A's,  and  C's  is  rather  like  B's  ;  therefore  let  B 
and  C  be  restrained,  though  fraud  cannot  be  proved.  So 
was  natural  reason  driven  to  work  by  sap  and  mine  rather 
than  by  direct  attack,  the  leaders  of  the  Common  Law  not 
being  yet  bold  enough  to  aid  it  openly.  The  Court's  opera- 
tions, carried  out  under  these  conditions,  were  too  much 
apart  from  common  understanding,  and  ran  into  excessive 
refinement.  The  natural  reason  of  just  men  was  overlaid 
with  elaborate  artifices,  and  safeguards  were  multiplied  at 
a  cost  out  of  all  proportion  to  the  substance  of  what  was  to 
be  preserved.  It  was  forgotton  that  a  fairly  good  working 
decision  rendered  within  a  moderate  time  is  better  than  an 
ideal  decision  postponed  for  an  indefinite  time,  and  that 
decisions  which  are  to  be  respected  by  the  community  at 
large  should  be  intelligible  as  well  as  just.  Not  content 
with  ^requiring   integrity,  the  Court  sought   to  impose  a 
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standard  of  prudence  and  vigilance  beyond  the  powers  of 
ordinary  mortals,  and  barely  compatible  with  the  ordinary 
conduct  of  business.  Thus,  with  the  best  intentions,  it  de- 
posed the  reasonable  man  of  the  Common  Law  or  the  bonus 
paterfamilias  of  the  Civil  Law  to  setup  a  monster  of  impos- 
sible caution,  and  put  many  really  innocent  persons  in  situa- 
tions of  great  hardship.  More  than  once  in  recent  times 
legislation  was  found  necessary  to  abolish  or  mitigate  these 
inconveniences.  In  England  the  fusion  of  legal  and  equita- 
ble jurisdiction  under  the  Judicature  Acts  since  1875, worked 
out  in  the  judgments  of  a  single  Court  of  Appeal  wielding 
comprehensive  powers  and  including  judges  trained  in  both 
systems,  has  saved  our  equity  jurisprudence,  not  too  soon, 
from  being  righteous  overmuch.  Conscientiousness  is 
good  ;  the  standard  of  the  Common  Law  itself  is  in  many 
respects  higher  than  what  commonly  passes  muster  among 
men  of  good  business  repute,  and  it  would  be  disastrous  if 
it  were  lowered.  Still  the  conscience  of  the  Court,  if  it  is 
to  be  an  effective  power,  must  not  run  away  from  the  com- 
mon sense  of  mankind.  Perhaps  the  best  example  of  the 
sound  and  legitimate  work  of  equity,  proceeding  on  broad 
principles  of  justice  and  convenience,  and  giving  perma- 
nent definition  to  reasonable  practice  tried  by  long  experi- 
ence, is  to  be  found  in  the  law  of  partnership.  That  law 
is  modern  and  self-contained  ;  it  owes  very  little  to  early 
precedents  and  hardly  anything  to  legislation  ;  in  about  a 
century  it  grew  to  a  condition  so  settled  and  so  acceptable 
as  to  be  ripe  for  codification.  In  1890  it  was  cocified  in 
England,  and  no  material  fault  has  been  found  with  the 
result.  The  commissioners  on  uniformity  of  legislation 
who  have  already  done  so  much  excellent  work  in  the 
United  States  are  now  turning  their  attention  to  the  same 
subject,  and  it  may  not  be  many  years  before  we  see  a  sub- 
stantially identical  law  of  partnership  enacted  for  the 
English-speaking  world ;  enacted,  as  was  the  Negotiable 
Instruments  Law,  not  by  the  invention  of  any  one  man 
or  generation,  but  on  the  firm  base  of  the  combined  legal 
and  commercial  reason  of  several  generations. 

The  Law  Merchant,  as  it  existed  through  the  Middle 
Ages,  was  undoubtedly  a  body  of  cosmopolitan  custom, 
resting  its  claim  to  allegiance  not  on  any  express  reception. 
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by  municipal  authority  but  on  its  intrinsic  reasonableness 
evidenced  by  the  general  consent  and  usage  of  the  persons 
concerned.  It  was  recognized  and  constantly  described  as 
being  part  of  the  Law  of  Nature.  Thus  Sir  John  Davies, 
writing  in  the  first  quarter  of  the  seventeenth  century, 
said :  "  The  law  merchant,  as  it  is  a  part  of  the  law  of  na- 
ture and  nations,  is  universal  and  one  and  the  same  in 
all  countries  in  the  world."  Much  earlier,  in  1473,  in  the 
celebrated  case  of  the  fraudulent  carrier  which  is  the  ulti- 
mate authority  for  the  doctrine  of  larceny  by  breaking 
bulk,  Bishop  Stillington,  Edward  IV's  Chancellor,  had  laid 
down  that  suits  between  merchant  strangers  ought  to  be 
determined  by  the  law  of  nature  in  the  Chancery.  The 
king  has  jurisdiction  by  the  fact  of  the  stranger's  coming 
into  the  realm,  but  he  must  exercise  it  according  to  the  law 
of  nature  which  some  call  the  law  merchant,  and  which  is 
universal  throughout  the  world.  We  learn  from  Malines1 
in  his  Lex  Mercatoria,  that  in  practice  the  Chancellor  re- 
ferred such  causes  to  be  determined  by  a  commission  of 
merchants,  and  that  this  did  not  conduce  to  expedition. 
Meanwhile  the  Common  Law  had  gone  very  near  to  rec- 
ognizing the  custom  of  merchants,  it  would  seem  rather  as 
a  kind  of  personal  law  than  on  any  more  general  ground. 
We  have  two  examples  in  the  late  Year  Books  of  Edward 
I  of  suits  between  merchants  in  the  King's  courts  being 
pleaded  according  to  the  law  merchant.  2  It  does  not  ap- 
pear why  this  practice  was  discontinued.  Later  we  find 
allegations  of  local  customs  which  look  very  much  as  if 
they  were  part  of  the  general  law  merchant,  and  were 
pleaded  in  that  special  form  only  to  compel  the  Court  to 
take  notice  of  them.3 

Perhaps  it  was  as  well  that  the  reception  of  the  Law 
Merchant  into  the  Common  Law  was  deferred  until  it 
could  be  received  deliberately  and  in  a  mature  form.  In 
the  eighteenth  century  the  law  of  nature  had  been  recast 
by  Grotius  and  his  successors  in  a  shape  fitted  for  modern 
use,  and  without  prejudice  to  its  permanently  valuable  ele- 
ments.    The  adoption   of   the    Law  Merchant,  under   the 

1  So  he  signs  his  preface  ;  he  is  Malynes  on  the  title-page. 

2  References  in  "  The  History  of  the  Law  of  Nature,"  Journ.  Soc. 
Comp.  Legisl.  1900,  p.  431. 

3  Pollock,  Principles  of  Contract,  7th  ed.,  p.  141. 
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directing  genius  of  Lord  Mansfield,  was  really  a  develop- 
ment of  the  same  process,  as  was  also  the  introduction  of 
equitable  methods  into  our  ordinary  legal  procedure 
through  the  machinery  of  the  common  courts.  No  further 
comment  on  Lord  Mansfield's  work  is  called  for  here;  it  is 
as  well  known  as  anything  in  the  history  of  our  law,  and 
its  praise  is  recorded  in  judgments  which  are  themselves 
classical.  But  it  is  important  to  observe  that  the  Law 
Merchant  was  not  incorporated  into  our  system,  as  some 
have  contended,  as  a  fixed  body  ot  rules  incapable  of  addi- 
tion. It  is  still  in  fact  a  living  body  of  custom,  and  Eng- 
lish decisions  have  quite  lately  recognized  this  fact.  We 
now  hold  that  a  new  general  mercantile  usage  may  be 
proved,  and  that,  once  proved,  the  Courts  will  thenceforth 
take  judicial  notice  of  it.  On  the  other  hand,  as  there  is 
a  complete  incorporation  of  the  Law  Merchant  in  the  Com- 
mon Law,  so  there  must  be  a  certain  conformity.  The  Law 
Merchant  is  not  a  foreign  law,  or  the  custom  of  a  particu- 
lar class,  to  be  recognized  and  applied,  in  substitution  of 
the  Common  Law,  in  appropriate  circumstances;  it  is  an 
integral  part  of  our  law  itself.  Therefore  the  settled  prin- 
ciples applicable  to  men's  ordinary  affairs  cannot  be  dis- 
placed, or  settled  forms  dispensed  with,  merely  for  the  sup- 
posed convenience  of  business.  The  seventeenth  section 
of  the  Statute  of  Frauds  may  be  a  wise  enactment  or  not; 
but  we  are  not  free  to  disregard  it  in  a  court  of  justice  be- 
cause it  is  the  custom  of  a  particular  trade  to  rely  on  bare 
spoken  words  or  unsigned  notes.  Lord  Mansfield  himself 
endeavored  to  reduce  the  requirement  of  consideration  for 
informal  contracts  to  a  mere  rule  of  evidence  inapplica- 
ble to  commercial  transactions  in  writing,  but  the  attempt 
was  unsuccessful.  It  is  useless  to  speculate  on  what  might 
have  happened  if  there  could  have  been  a  Lord  Mansfield 
in  the  fifteenth  century.  The  Law  Merchant  has  had  to 
pay  something  for  the  rights  of  full  citizenship,  but  the  price 
was  moderate  and  inevitable. 

The  history  of  the  other  great  cosmopolitan  offshoot  of 
the  Law  of  Nature,  namely  international  law,  is  not  within 
our  present  scope.  But  I  cannot  refrain  from  pointing  out 
the   fallacy   of   one   reason   confidently  given    by   English 
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jurists  of  the  so-called  analytical  school,  any  time  during 
the  last  half  century,  for  not  allowing  the  law  of  nations  to 
be  truly  law  at  all.  It  is  said  that  a  system  of  rules  cannot 
be  law  when  it  lacks  the  sanction  of  a  tribunal  and  of  reg- 
ular decisions;  and  the  view  that  international  law  depends 
merely  on  convention  (which  Lord  Stowell  declared  to  be 
fit  only  for  Barbary  pirates)  may  be  found  not  only  in  text 
books,  but  in  reported  judgments  given  in  cases  of  great 
importance.  1  do  not  admit  the  validity  of  the  argument, 
if  the  fact  were  as  alleged ;  but  the  supposed  fact  is  in 
truth  subject  to  large  exceptions.  Not  only  international 
questions  of  allegiance  and  territorial  jurisdiction,  of  the 
existence  and  consequences  of  war  between  foreign  powers 
(whether  officially  recognized  as  sovereign  states  or  not), 
of  blockade  and  its  incidents,  and  the  like,  may  be  and  fre- 
quently have  been  the  subjects  of  decision  in  municipal 
courts ;  but  a  material  part  of  the  law  of  war,  namely  the 
law  of  prize,  has  been  administered,  and  still  may  be,  by 
courts  of  admiralty,  and  expressly  as  an  international  and 
not  as  a  local  law.  Prize  Courts  administer  the  law  of  na- 
tions and  have  never  purported  to  administer  anything 
else.  "  The  seat  of  judicial  authority  is  locally  here,  in  the 
belligerent  country,  according  to  the  known  law  and  prac- 
tice of  nations,  but  the  law  itself  has  no  locality.'*  This  is 
only  a  sample  of  Lord  Stowell's  utterances.  No  doubt  is 
possible  that  he  conceived  himself  to  be  administering  a 
law  that  was  ius gentium  in  the  fullest  sense,  a, rule  not  of 
local  but  of  universal  obligation.  The  same  view  has  been 
consistently  held  and  applied  in  the  Supreme  Court  of  the 
United  States;  I  should  rather  think,  indeed,  that  Ameri- 
can jurists  regard  it  as  elementary.  Thus,  although  it  is 
true  that  for  some  parts  of  the  law  of  nations  there  is  at 
present  no  tribunal,  or  none  with  coercive  jurisdiction,  it  is 
equally  true  that  a  considerable  part  of  it  is  actually  within 
the  sphere  of  positive  jurisprudence. 

In  our  system  the  Law  of  Nature  has  formally  retreated 
from  one  untenable  position  ;  but  the  position,  as  we  shall 
immediately  see,  had  never  been  effectively  occupied.  It 
was  a  current  opinion  among  the  medieval  doctors  that 
rules  of  positive  municipal  law  were  controlled  by  the  law 


181  COLUMBIA  LAW  REVIEW. 

of  nature,  and  not  binding  if  they  were  contrary  to  it; 
though  some  advocates  of  the  Emperor's  independent  au- 
thority in  secular  matters,  as  against  the  claim  of  universal 
supremacy  for  the  Pope,  avoided  inconvenient  conse- 
quences by  tempering  the  general  proposition  with  a  rather 
strong  presumption  that  the  acts  of  the  lawful  sovereign 
were  right.  Opposition  to  princes  and  rulers  in  vindication 
of  the  law  of  nature  was  possible,  but  at  the  opposer's  peril 
if  he  were  mistaken,  and  not  to  be  lightly  entered  upon.  So 
limited,  this  natural  right  can  hardly  be  distinguished 
from  the  ultimate  moral  right,  admitted  by  all  modern 
publicists,  of  resisting  an  intolerably  bad  government. 
However,  the  doctrine  without  its  politic  justification 
found  an  echo  in  England,  where  the  King's  judges  always 
looked  on  legislative  interference  with  some  jealousy — a 
jealousy  too  often  warranted  by  the  unworkmanlike  man- 
ner in  which  Parliament  has  laid  hands  on  the  Common 
Law.  We  find  a  series  of  dicta,  extending  to  the  early 
part  of  the  eighteenth  century,  to  the  effect  that  statutes 
contrary  to  natural  justice  or  "  common  right  "  may  be 
treated  as  void.  This  opinion  is  most  strongly  expressed 
by  Coke,  but,  like  many  of  his  confident  opinions,  is  extra- 
judicial. Although  Coke  was  no  canonist,  we  may  be 
pretty  sure  that  it  was  ultimately  derived  from  the  canonist 
doctrine  prevailing  on  the  Continent  of  Europe.  In  Eng- 
land it  was  never  a  practical  doctrine.  The  nearest  ap- 
proach to  real  authority  for  it  is  a  case  of  the  27th  year  of 
Henry  VI,  known  to  us  only  through  Fitzherbert's  Abridg- 
ment, where  the  Court  held  an  Act  of  Parliament  to  be 
inoperative,  not  because  it  was  contrary  to  natural  justice, 
but  because  they  could  make  no  sense  of  it  at  all.  At  this 
day  the  Courts  have  expressly  disclaimed  any  power  to 
control  an  Act  of  Parliament.  Blackstone  characteristi- 
cally talks  in  the  ornamental  part  of  his  introduction  about 
the  law  of  nature  being  supreme  and,  when  he  comes  to 
particulars,  asserts  the  uncontrollable  power  of  Parliament 
in  the  most  explicit  terms,  following  herein  Sir  Thomas 
Smith,  a  civilian  whose  political  insight  was  much  greater 
than  that  of  the  common  lawyers  of  his  time.  It  hardly 
needs  to  be  pointed  out  that,  in  states  where  there  is  a  dis- 
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tinction  between  a  written  constitution,  or  fundamental 
constitutional  laws  however  called,  and  ordinary  legislation, 
the  question  whether  any  particular  act  of  the  legislature 
is  or  is  not  in  accordance  with  the  Constitution  depends 
not  on  any  general  views  of  natural  justice,  but  on  the  in- 
terpretation.of  the  constitutional  provisions  which  are  the  su- 
preme law  of  the  land.  But  I  may  remind  you  in  passing  that 
such  a  distinction,  while  it  is  necessary  in  a  federal  constitu- 
tion, is  also  quite  possible  in  a  state  having  a  single  central- 
ized government,  and  exists  at  this  day  in  a  majority  of  the 
civilized  commonwealths  of  the  world.  The  omnipotence 
of  the  British  Parliament,  on  which  English  jurists  have 
been  too  apt  to  build  their  theories  of  sovereignty  and 
legislation,  is  really  exceptional.  On  its  own  ground,  how- 
ever, it  is  established  beyond  any  doubt. 

B.  Natural  Justice  in  the  Common  Law. — The  real 
and  fruitful  conquests  of  the  principle  of  natural  justice  or 
reasonableness  in  our  law  belong  to  its  modern  growth. 
Students  fresh  from  striving  with  the  verbal  archaism  of 
our  law-books  must  find  it  hard  to  realize  that  the  nine- 
teenth century,  after  the  thirteenth,  has  been  the  most  vital 
period  of  the  Common  Law.  The  greater  part  of  our 
actual  working  jurisprudence  was  made  by  men  born  in 
the  early  years  of  that  century,  the  contemporaries  of  Dar- 
win and  Emerson.  A  hundred  years  ago  the  law  of  con- 
tract was,  to  say  the  least,  very  far  from  complete,  and  the 
law  of  negligence  and  all  cognate  subjects  was  rudi- 
mentary. No  such  proposition  could  then  have  been 
enunciated  as  that  every  lawful  man  is  bound  (exceptions 
excepted)  to  use  in  all  his  doings  the  care  and  caution,  at  least, 
of  a  man  of  average  prudence  to  avoid  causing  harm  to  his 
neighbors,  and  is  entitled  in  turn  to  presume  that  they  will 
use  reasonable  care  both  for  him  and  for  themselves.  Now 
it  has  become  a  commonplace,  and  the  wayfarer  who  reads, 
as  he  approaches  a  railroad  crossing,  the  brief  words  of 
warning  "  Stop,  look,  listen,''  little  thinks  that  they  sum  up 
a  whole  history  of  keen  discussion.  The  standard  of  a 
reasonable  man's  conduct  has  been  taken  by  courts  from 
the  verdicts  of  juries,  and  consolidated  into  judicial  rules  ; 
and  we  have  a  body  of  authority  covering  all  the  usual  oc- 
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casions  of  men's  business  and  traffic,  and  already  tending 
to  be,  if  anything,  too  elaborate.  All  this  owes  very  little 
indeed  to  early  precedents.  The  medieval  feeling  seems  to 
have  been  rather  that,  outside  a  few  special  and  stringent 
rules,  a  man  should  be  held  liable  only  for  default  in  what 
he  had  positively  undertaken;  and,  in  days  when  mechani 
cal  arts  were  few  and  simple,  and  the  determination  of  dis- 
puted facts  was  still  a  rude  and  uncertain  process,  this  may 
have  served  well  enough.  But  the  law  was  capable  of 
growing  to  the  demands  of  new  times  and  circumstances  ;  its 
conclusions  in  detail  were  not  dogmas,  but  flexible  applica- 
tions of  living  and  still  expanding  principles.  The  knowl- 
edge and  resources  of  a  reasonable  man  are  far  greater 
in  the  twentieth  than  in  the  sixteenth  or  the  eighteenth 
century,  and  accordingly  so  much  the  more  is  required 
of  him.  A  defendant  must  clear  himself  by  showing,  not  that 
he  acted  to  the  best  of  his  own  judgment,  or  with  a  degree 
of  prudence  that  would  have  been  sufficient  in  the  Middle 
Ages,  but  that  his  action  was  such  as  is  to  be  expected 
here  and  now  from  a  man  competent,  so  far  as  any  special 
competence  was  required,  in  the  business  he  was  about, 
and  otherwise  not  below  the  general  standard  of  a  capable 
citizen's  information,  intelligence  and  caution.  A  plaintiff, 
on  the  other  hand,  is  not  free  to  neglect  obvious  opportuni- 
ties of  avoiding  harm,  though  the  defendant's  negligence 
may  have  put  him  in  danger  in  the  first  instance.  He  must 
not  charge  the  defendant  with  consequences  which  he  him- 
self had  the  means  of  averting,  and  could  finally  have 
averted  by  the  exercise  of  ordinary  prudence.  This  is, 
broadly  stated,  the  doctrine  of  contributory  negligence,  a 
doctrine  in  no  way  formal  or  technical,  notwithstanding 
ingenious  attempts  to  make  it  so,  and  founded  solely  on 
general  principles  of  reason  and  convenience,  and  on  the 
inherent  power  of  the  Common  Law  to  mould  its  rules  in 
accordance  with  those  principles,  as  the  habits  of  men's  lives 
are  modified  by  new  inventions,  and  new  cases,  produced 
by  such  modifications,  arise  for  determination.  It  may  be 
supported  by  the  analogy,  so  far  as  that  goes,  of  some 
opinions  of  the  classical  Roman  lawyers  in  their  interpre- 
tations   of   the    Lex    Aquilia,  themselves    resting    on    like 
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grounds  of  natural  reason  ;  but  its  growth  has  been  quite 
independent.  Even  more  remarkable  is  the  formation, 
dating  from  less  than  forty  years  ago,  (though  one  or  two 
eminent  judges  threw  out  hints  of  it  earlier)  of  a  rule  or 
body  of  rules  demanding  a  special  and  intensified  caution 
from  the  occupiers  of  what  we  call,  for  this  purpose,  fixed 
property.  The  term  is  not  quite  adequate  for  some  of  the 
later  developments  of  the  doctrine,  but  is  sufficiently  under- 
stood. I  have  ventured  to  group  these  rules,  which  are 
still  increasing  in  importance,  under  the  rubric  of  "  Duties 
of  insuring  safety."  The  justification  of  their  existence  lies 
not  in  any  ancient  maxims  or  forms  of  pleading,  but  in  the 
intrinsic  and  indefeasible  competence  of  the  law  to  stand  in 
the  forefront  of  social  morality.  We  have  powers  ol  con- 
trolling the  material  world,  and  holding  its  various  energies 
ready  to  be  directed  to  our  ends,  which  were  wholly  un- 
known to  our  forefathers.  With  those  powers  have  come 
risks  which  were  equally  unknown  to  them.  Going  beyond 
the  letter  of  their  books,  we  have  extended  the  old  remedies 
to  meet  those  risks ;  and  yet  we  are  faithful  to  the  spirit  of 
the  medieval  sages,  and  something  more,  for  we  have  called 
on  the  archaic  strictness  of  the  law  of  trespass  to  give  a 
hand  to  the  deliberate  exigency  of  our  modern  policy. 
Probably  there  was  nothing  in  the  early  rules  of  cattle 
trespass  and  the  like  more  politic  or  subtle  than  the  com- 
mon archaic  assumption  that  a  given  set  of  external  facts, 
if  they  do  not  make  a  man  liable  conclusively  and  without 
qualification,  will  not  make  him  liable  at  all.  In  fol- 
lowing and  enlarging  such  rules  we  have  really  set 
them  on  a  new  foundation.  Responsibility  to  one's  neigh- 
bors increases  in  proportion  as  one's  undertaking  involves 
elements  of  common  danger  ;  and  there  comes  a  point  of 
risk  at  which  nothing  short  of  "  consummate  care  "  will 
serve,  and  no  prudence  is  allowed  to  count  as  such  in  law 
which  has  not  proved  sufficient  to  avert  disaster  in  fact.  It 
is  not  for  me  to  discuss  here  whether  the  Common  Law,  in 
the  jurisdictions  which  accept  this  last  doctrine — for  it  is 
not  everywhere  accepted — has  not  been  tempted  into  an 
excess  of  zeal  against  negligence,  as  Equity  once  was  against 
fraud.  The  zeal  that  devours  is  better,  at  any  rate,  than  sloth 
that  rusts.     There  must  be  fluctuations  and  now  and  then 
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a  false  step  in  a  secular  process  like  that  of  our  science. 
We  think  no  less  of  the  achievements  of  great  masters  in 
the  graphic  arts  because  they  reveal  to  the  curious  eye 
little  slips  of  the  tool  or  of  the  brush,  the  traces  of  a  changed 
purpose  or  a  corrected  execution  which  are  technically 
known  as  pentimenti. 

More  direct  and  avowed  applications  of  natural  justice 
are  not  wanting.  Powers  of  a  judicial  nature  are  fre- 
quently exercised  by  governing  bodies  of  various  kinds, 
trustees  of  public  institutions,  directors  of  companies,  com- 
mittees of  clubs,  and  the  like,  who  have  a  statutory  or  con- 
ventional authority  over  their  officers  and  members,  and 
are  invested  with  the  duty  of  hearing  and  determining 
complaints  of  misconduct.  Dismissal  from  an  office  of 
profit,  or  deprivation  of  membership  and  its  incidental 
rights  in  corporate  or  quasi-corporate  property,  may  be  the 
result.  From  such  decisions  the  Court  will  not  entertain 
an  appeal  on  the  general  merits.  But  it  will  not  allow  the 
rules  of  universal  justice  to  be  disregarded.  Whatever 
forms  are  prescribed  in  the  particular  case  must  be  ob- 
served; the  person  charged  with  misconduct  must  not  be 
condemned  without  adequate  notice  and  an  adequate  oppor- 
tunity of  being  heard  ;  and  the  decision  must  be  rendered 
in  good  faith  for  the  interest  of  the  society  or  institution 
whose  authority  is  being  exercised.  Exceptionally,  for 
reasons  of  policy,  there  may  be  an  absolute  as  distinguished 
from  a  judicial  discretion,  a  purposely  unlimited  power  to 
dismiss  or  deprive  without  giving  any  reason  at  all.  Such 
a  power  must  be  expressly  conferred  by  legislation  or  by 
the  terms  of  a  contract  to  which  the  person  to  be  affected 
is  a  party.  There  may  be  very  good  cause  for  its  exist- 
ence ;  but  such  express  provisions,  when  they  exist,  do  not 
impeach  the  validity  of  the  general  principle. 

There  is  a  much  more  delicate  question  somewhat  anal- 
ogous to  this:  namely,  whether  a  municipal  court  can  dis- 
regard the  judgment  of  a  foreign  court  of  competent  juris- 
diction merely  on  the  ground  that  the  result  is  manifestly 
contrary  to  natural  justice.  On  the  whole  the  acceptable 
opinion  would  seem  to  be  that  such  a  power  exists,  but  that 
it  is  a  reserved  power  to  be  exercised  only  with  the  great- 
est caution  and  in  an  extreme  case.     We  have  learned  to 
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say  that  the  verdict  of  a  jury  will  not  be  set  aside  merely 
because  the  court  does  not  agree  with  it,  but  only  if  it  ap- 
pears to  be  such  as  no  reasonable  jury  could  have  arrived 
at  upon  the  evidence.  The  judgment  of  a  foreign  court 
acting  within  its  jurisdiction  must  be  entitled  to  as  much 
respect. 

I  have  endeavored  to  show  that  the  Law  of  Nature  is 
not,  as  the  English  utilitarians  in  their  ignorance  of  its 
history  supposed,  a  synonym  for  arbitrary  individual  pref- 
erence, but  that  on  the  contrary  it  is  a  living  embodiment 
of  the  collective  reason  of  civilized  mankind,  and  as  such  is 
adopted  by  the  Common  Law  in  substance,  though  not  al- 
ways by  name.  But  it  has  its  limits;  they  are  pointed  out 
in  the  very  earliest  Aristotelian  exposition,  and  it  must  be 
admitted  that  attempts  to  overstep  them  have  sometimes 
led  to  failure.  Natural  justice  has  no  means  of  fixing  any 
rule  to  terms  defined  in  number  or  measure,  nor  of  choos- 
ing one  practical  solution  out  of  two  or  more  which  are  in 
themselves  equally  plausible.  Positive  law,  whether  en- 
acted or  customary,  must  come  to  our  aid  in  such  matters. 
It  would  be  no  great  feat  for  natural  reason  to  tell  us  that 
a  rule  of  the  road  is  desirable  ;  but  it  could  never  have  told 
us  whether  to  drive  to  the  right  hand  or  to  the  left,  and,  in 
fact,  custom  has  settled  this  differently  in  different  countries, 
and  even,  in  some  parts  of  Europe,  in  different  provinces  of 
one  state.  In  the  eighteenth  century  a  bold  and  ingenious 
attempt  was  made  in  England  to  establish  copyright  at 
common  law  by  arguments  drawn  from  the  law  of  nature; 
and  it  seemed  to  be  on  the  point  of  success.  For  a  time 
the  weight  of  opinion  was  in  its  favour.  But  such  a  right, 
if  it  existed,  could  not  be  limited  in  time ;  it  must  be  per- 
petual if  it  was  anything  extending  beyond  the  author's 
lifetime.  An  argument  might  perhaps  be  framed  for  a 
right  exercisable  only  by  the  author  in  person,  and  there- 
fore coextensive  with  his  life ;  but  this  would  not  have 
satisfied  authors.  Plausible  reasons  for  what  is  called 
"  property  in  ideas"  were  certainly  forthcoming  ;  they  are 
still  sometimes  urged  by  men  of  letters  arid  lay  publicists. 
But  in  a  later  generation  the  tide  of  legal  opinion  had 
turned.  In  the  middle  of  the  nineteenth  century  both  sides 
were  ably  supported  among  the  judges,  but  the  House  of 
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Lords  was  unanimous  (though  actual  decision  of  the  point 
was  not  called  for)  against  the  existence  of  the  alleged 
right ;  and  this  on  grounds  of  general  reason  and  conveni- 
ence, in  other  words,  of  natural  justice.  It  may  be  doubted 
whether  the  law  of  nature  be  competent,  in  any  case,  within 
or  even  outside  the  bounds  of  the  Common  Law,  to  invent 
definite  new  forms  of  property.  But,  however  that  may 
be,  general  consent  is  the  only  practical  warrant  for  the 
adoption  of  any  suggested  rule  as  being  dictated  by  univer- 
sal justice  ;  and  here  the  only  general  consent  which  could 
be  inferred  from  the  conflict  of  opinions  was  a  consensus 
that  authors  ought  to  have  some  kind  of  reasonable  security 
for  enjoying  the  fruit  of  their  labour.  The  question  what 
the  kind  and  amount  of  protection  shall  be,  when  once  a 
limited  protection  is  admitted  in  principle,  can  only  stand 
remitted  to  legislation  ;  and  that  way  has  in  fact  been  taken 
everywhere.  The  problem  is  now  not  to  find  a  philosophic 
basis,  but  to  get  the  copyright  laws  of  civilized  countries 
reduced  to  tolerable  simplicity,  and  brought,  if  possible,  to 
an  approximate  uniformity.  There  is  an  antecedent  right 
to  restrain  the  publication  of  unpublished  matter,  often  er- 
roneously called  copyright  before  publication,  and  some- 
times treated  as  an  incident  of  property,  sometimes  as 
arising  from  a  presumed  contract  or  term  of  a  contract. 
This  does  appear  to  rest,  in  the  last  analysis,  on  considera- 
tions ol  natural  justice  more  than  on  any  satisfying  deduc- 
tion from  positive  ownership  or  obligation.  Of  this  class 
of  rights  not  much  can  be  said  with  confidence  at  present. 
It  is  being  slowly  developed  by  occasional  decisions,  but, 
so  far  as  authority  goes,  it  is  neither  well  defined  nor 
adequately  explained,  and  does  not  seem  likely  to  be  so  for 
several  years  to  come.  One  day  the  time  will  be  ripe  for 
clear  light  to  be  struck  out  from  a  leading  judgment  or 
series  of  judgments,  and  then  a  new  chapter  of  natural  rea- 
son will  be  added  to  our  law,  and  we  shall  all  wonder  why 
so  plain  a  rule  was  not  understood  sooner.  The  jurists  of 
Continental  Europe,  not  without  provocation,  consider  our 
lawyers  lamentably  ignorant  of  natural  law  ;  some  English 
writers,  half  a  century  behind  their  time,  still  maintain  the 
obsolete  Benthamite  aversion  to  its  name ;  meanwhile  our 
Courts  have  to  go  on  making  a  great  deal  of  law  which  is 
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really  natural  law,  whether  they  know  it  or  not.  For,  as 
we  said  at  the  outset  of  these  lectures,  they  must  find  a 
solution,  with  or  without  authority,  for  every  case  that 
comes  before  them  ;  and  general  considerations  of  justice 
and  convenience  must  be  relied  on  in  default  of  pos- 
itive authority.  There  is  no  reason  why  they  should  not 
be  openly  invoked,  for  the  alternative  method  of  pretending 
to  follow  authority  where  there  is  really  none  is  now  dis- 
credited. These  general  considerations  are  nothing  else 
than  what  our  ancestors  of  the  Middle  Ages  and  the 
Renaissance  understood  by  the  Law  of  Nature.  It  is  not 
within  our  province  to  show  here  how  a  term  with  a  vener- 
able history,  and  capable  of  perfectly  rational  application, 
came,  after  the  disruption  of  the  scholastic  traditions, 
to  be  perverted  and  misconceived  for  nearly  two  centuries. 
Just  now  there  is  a  group  of  questions  before  courts  of 
common  law  both  in  America  and  Europe,  arising  out  of 
the  rapid  modern  development  of  trade  combinations,  which 
go  to  the  very  foundation  of  the  law  of  personal  liberty 
and  of  civil  wrongs.  Individuals,  in  our  system  of  society, 
cannot  effectually  protect  their  common  interests  otherwise 
than  by  common  organized  action.  But  this  very  protec- 
tive action,  in  itself  legitimate,  easily  reaches  a  point  where 
it  creates  powers  liable  to  grave  abuse,  and,  even  without 
manifest  abuse,  bears  hardly  on  dissentient  individuals 
within  the  sphere  of  interest  in  question,  on  persons  and 
classes  having  opposed  interests,  and,  in  possible  and  not 
infrequent  cases,  on  the  common  weal  at  large.  The  prob- 
lem is  nothing  less  than  to  reconcile  the  just  freedom  of  new 
kinds  of  collective  action  with  public  convenience  and  the 
ancient  and  just  independence  of  the  individual  citizen.  It 
would  be  idle  here  to  express  any  opinion  upon  the  issues 
involved,  or  to  attempt  any  forecast  of  the  ultimate  solu- 
tion. Such  an  attempt  would  lead  to  a  digression  alto- 
gether disproportionate  to  the  matter  in  hand,  and  still  too 
brief  to  have  any  value  of  its  own.  This  much  is  certain, 
that  no  merely  technical  resources  of  the  law  will  suffice 
for  the  task.  In  whatever  jurisdiction  the  decisive  word  is 
spoken,  it  will  be  founded  on  knowledge  of  the  world  and 
on  broad  considerations  of  policy.  Natural  law  will  have, 
in  other  words,  a  large  and  probably  a  dominant  part  in  it. 
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The  Common  Law,  then,  has   largely  enriched  and  is 
still  enriching-  itself  by  associating  the  Law  of  Nature  with 
its  authority.     The  Law  of  Nature  has  in  turn  carried  the 
spirit  and  much  of  the  substance  of  the  Common  Law  to 
regions  where  that  law  never  claimed  or  has  even  expressly 
disclaimed  formal  jurisdiction.     A  professor  of  the  common 
law  set  down  in  British  India  without  previous  information 
would  find  himself,  on  the  whole,  in  a  familiar  atmosphere  of 
his  own  law.    He  would  observe  that  Asiatic  suitors,  living 
under  customs  intimately  bound  up  with  their  religions,  are 
judged  by  those  customs  in  matters  of  religion,  marriage 
and  inheritance.     Allowing  for  this  exception,  he  would  be 
prone  to  infer  that  the  Common  Law  had  at  some  time  and 
in  some  way  been   received   as  governing  civil  relations  in 
general.     But  in  fact  our   Courts  in  India  do  not  profess, 
outside   the   limited    statutory  jurisdiction    of    the    High 
Courts    of    the    Presidency  towns  over  European    British 
subjects,  to  administer  English  law  as  such.      In  the  early 
days  of  our  trading  settlements  European  merchants  were 
presumed,  according  to  the  universal  custom  of  Asia,  which 
was  also  the  custom  of  merchant  communities  in  Europe  in 
the  Middle  Ages,  to  carry  their  own  law    with   them.     A 
charter  of  Charles  II,  due  to  the  acquisition  of  Bombay, 
seems  to  have  contemplated  the  establishment  of  a  court 
or  courts  to  administer  the   law  merchant   to  traders.     It 
does  not  appear  that  this  provision  came  into  effect  ;  in  any 
case  the  subsequent  adoption  of  the  law  merchant  by  the 
Common  Law  superseded  it.     A  century  later  and  on  the 
other  side  of  India,  the  East  India  Company's    courts,  in 
the  territory  which  the  Company  governed  as  the    nom- 
inal delegate  of  the  Mogul  emperors,  aimed  at  doing  justice 
according  to  the  native  laws  of  the  suitors.     But  the  par- 
ties were  often  of  different  provinces  or  religions,  or  both, 
not  owing  obedience  to  any  common  rule ;  and  for  many  of 
the  growing    modern    relations   of  business  there  was  no 
rule  at  all  to  be  found  in  any  native  law.     This  being  so,  a 
Bengal    Regulation    instructed    the    Company's    courts,  in 
1793,  "  to  act  according  to  justice,  equity,  and  good  con- 
science "  ;  and  this,  being  followed  in  the  same  or  like  words 
by  the  other  provincial   Regulations,  became  the  general 
rule  of  the  Company'sjurisdiction.    In  terms  this  amounted 
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to  a  comprehensive  enactment  of  the  Law  of  Nature.    Such 
would  be  its  obvious  meaning  to  any  publicist  down  to  the 
end  of  the  eighteenth  century.     But  the  Law  of  Nature,  as 
we  have  already  noted,  does  not   provide  a  detailed  system 
for  the  guidance  of  municipal  tribunals.     It  can  tell  us  that 
men  ought  to  keep  faith   and   perform  their  contracts ;  it 
can  no  more  tell  us   what  are  the  requisites  of  a  lawfully 
binding  contract  at  Benares  than  what  they  are  at  Provi- 
dence, at  New   Haven  or  at  Iowa  City.     British    magis- 
trates had  to  do  the  best  justice  they  could,  and  the  only 
justice  they  were  familiar  with  was  the  justice  of  the  Com- 
mon Law.     Thus,  under  the  name   of  justice,  equity,  and 
good  conscience,  the  general  law  of   British   India,  save  so 
far  as  the  authority  of  native  laws  was  preserved,  came  to 
be  so  much  of  English  law  as  was  considered  applicable,  or 
rather  was  not  considered  inapplicable,  to  the  conditions  of 
Indian  society.     At  this  day  the   reported   decisions  of  the 
English  courts  are  freely,  perhaps  too  freely,  cited  by  keen- 
witted  native   pleaders  all  over  India,   and   relied   on  by 
Hindu  and  Mahometan  judges  of  the  Indian  High  Courts, 
of  whom  some  would  be  worthy  companions  to  any  of  our 
own  chiefs.     There  are   four  independent  jurisdictions  in 
India  whose  decisions  are  reported  (Allahabad,  Bombay, 
Calcutta  and  Madras) ;  but  an  appeal  lies  from  them  all  to 
the   Judicial    Committee   of   the    Privy    Council,    and    the 
divergencies  have  not  been   very  serious.     All  the   High 
Courts  endeavor,  so  far  as  consistent  with  local  legislation, 
to  keep  abreast  of    the    progress  of  English  law  at  home. 
A  somewhat  analogous  process  took  place  in  the  Middle 
Ages  when,  in  the  French  provinces  of  customary  law,  the 
Roman  law,  though  not  received  as  binding,  enjoyed  a  per- 
suasive authority  as  being  an   embodiment  of  written  rea- 
son, and  impressed  its  own  character  on  a  formally  inde- 
pendent jurisprudence.     Much  of  the  Anglo-Indian  law  has 
been  consolidated  in  Codes  within  the  last  generation  or 
thereabouts  ;  this  was    not  the   imposition  of  new  law  by 
legislative  authority,  but,  in  intention  at  least,  the  affirma- 
tion of  existing  law  and  practice,  with  a  certain  number  of 
specific  amendments   and  the    determination    of  a  certain 
number  of  controverted  points.     I  ought  to  mention,  per- 
haps, that  the  history  of  criminal    law    in    British    India 
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stands  to  some  extent  apart.  The  Company's  courts  at- 
tempted to  administer  Mahometan  penal  law,  which  they 
found  in  possession.  But  the  experiment  proved  unsatis- 
factory, and  after  a  variety  of  makeshifts  and  long  delay  a 
Penal  Code,  being  a  simplified  version  of  English  criminal 
law,  was  enacted  for  British  India  in  1861.  The  original 
draft  had  been  prepared  many  years  earlier  by  a  Com- 
mission of  which  Macaulay  was  the  leading  member;  the 
text  bears  his  mark  plainly  enough,  and  the  introductory 
minute  is  now  part  of  his  collected  works.  This  was  the 
earliest  of  the  Anglo-Indian  Codes,  and  has  been  the  most 
successful.  It  is  remarkable  that  our  criminal  law,  not- 
withstanding its  conspicuous  defects  of  form,  has  almost 
everywhere  prevailed  over  competing  systems,  even  where 
the  Common  Law  was  not  received  as  a  whole.  Witness  the 
Province  of  Quebec,  where  the  Civil  Code  represents  the 
old  French  law  of  the  colony  modified  by  free  use  of  the 
Napoleonic  Code,  and  in  some  particulars  by  English  in- 
fluence, but  the  criminal  law  is  the  substantially  English 
Criminal  Code  of  the  Dominion.  The  Indian  Penal  Code 
has  itself  become  a  centre  of  influence,  and  a  model  for 
more  or  less  close  imitation,  not  only  among  the  native 
States  of  India,  (with  whose  domestic  legislation  the  gov- 
ernment of  India  does  not  interfere,  provided  that  the  es- 
sentials of  good  government  are  respected)  but  in  Ceylon, 
the  Sudan,  and  some  other  territories  under  British  domin- 
ion or  protection. 

It  is  curious  to  reflect,  at  this  day,  that  a  generation  or 
two  ago,  when  the  internal  expansion  and  the  external  con- 
quests of  the  Common  Law  were  in  full  tide,  it  was  a  prev- 
alent opinion  among  thoughtful  and  learned  persons  in 
England  that  the  judicial  development  of  the  law  had  seen 
its  best  days,  and  the  sceptre  had  passed  to  legislation. 
Historical  formulas  about  stages  and  periods  may  be  use- 
ful servants ;  they  must  not  be  allowed  to  become  masters. 
Very  good  of  its  kind,  but  still  of  that  kind,  is  the  maxim, 
originated,  I  believe,  by  Sir  Henry  Maine,  that  there  is  an 
age  of  fictions,  an  age  of  equity,  and  an  age  of  legislation. 
The  positive  truth  contained  in  it  is  of  great  value.  Equity 
taken  in  a  large  sense,  the  free  constructive  development  of 
law    consciously    directed   to   ends   of  justice   and   conve- 
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nience,  is  possible  only  when  jurisprudence  has  become  or 
is  in  the  way  of  becoming  a  science.     Again,  the  scale  and 
importance  of  legislation   in   the  world  we  now  live  in  de- 
pend   on    the   political    conditions  of    modern  society  as  a 
whole  as  well  as  on  the  existence  of   a  lormally  competent 
legislature.     But  we  have  no  right  to  make  the  negative  or 
exclusive    inference    that   equity,  when  it  came  in,  left  no 
room  for  fictions,  and  that  legislation  in  turn  has  superseded 
equity.     No  such  inference  is  warranted  by  the  actual  his- 
tory of  the  law.     One  of  the  most  brilliant  and  successful 
fictions  of  the  Common  Law,  quite  lately  confirmed   to  the 
full  in  England  by  the  House  of  Lords,  is  less  than  half  a 
century  old,  I    mean    the    implied    warranty   of    authority 
which  is  attached  to  the  acts  of  a   professed  agent.     The 
authority   of    Equity,    whether  we  take  it  in  the  artificial 
sense  of   the    law  and  remedies  formerly    peculiar    to    the 
Court  of  Chancery,  or  in   the   wider  sense  just  now   men- 
tioned, has  not  diminished  but  increased  in  the  last  gener- 
ation.    Legislation  itself  is  to  no  small   extent  conditioned 
by  the  continuing  evolution  of  professional  jurisprudence. 
The  law  cannot  afford  to  throw  away  any  of  its  resources  ; 
we  must  hold   fast  to  them   all.     Many   are    the  books  of 
practice,  once  in  every  lawyer's  hands,  that  have    had  their 
day  and  are  stacked  like  the  obsolete  weapons  of  European 
armories,  a  "dumb  dread  people,"  if  I  may  pervert  a  phrase 
of  Mr.  Swinburne's,  who  sit  forgotten  on  the  upper  shelves 
of  Austin  Hall  and  Lincoln's   Inn.      Forms  of  pleading  and 
rules  of  procedure  pass  away  like  the   matchlock  and  the 
pike  ;  but  our  fundamental  methods  and  traditions,  like  the 
principles  of   the  art  of    war,  do    not  pass    away.     Julius 
Caesar  would  know  what  to  do  with  a  cyclist  battalion,  and 
Gustavus  Adolphus  would  recognize  his  own  ideas  in  the 
machine  gun.     Mahan  expounds  the  strategy  of  the  modern 
battleship  in  the  names  of  Raleigh  and  Nelson.     That  ear- 
lier Raleigh  who  was  Henry  of  Bratton's  master  would  not 
be  afraid  to  grapple  with  code  pleading,  and  the  judges  who 
framed    the   Statute  of    Wales  would  not    be   behind  John 
Marshall    in    building  up  a  federal  jurisdiction.     The  old 
flag,    the    old    watchwords,    the    old    discipline,    the    latest 
knowledge  and  the  newest  arms — these  are  the  approved 
instruments  of  victory  in  peace  as  in  war.     For  whom  is 
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the  next  campaign  of  the  law  ?  For  you  to  whom  I  speak,  you 
who  are  of  age  to  take  up  the  heritage  of  our  fathers.  The 
Common  Law,  here  and  in  England  and  round  the  world, 
looks  to  your  youth  and  strength  to  improve  it  as  good  hus- 
bandmen. Remember  that  you  are  servants  of  the  common- 
wealth, and  are  devoted  not  to  a  trade  but  to  a  science. 
Remember  that  the  law  of  which  we  are  ministers  is  a  law 
of  the  courts  and  of  the  people  ;  remember  that  its  vital 
competence  to  satisfy  the  needs  of  the  modern  State  is  fed 
from  its  ancient  Germanic  roots  of  publicity  and  independ- 
ence. If  writs  run  in  the  name  of  King  Edward  VII  from 
the  North  Sea  to  the  Pacific,  it  is  largely  because  King 
Edward  I  was  a  faithful  servant  of  his  people  and  of  the  law- 
Remember  that  it  is  your  office  as  lawyers  to  give  authentic 
form  to  the  highest  public  morality  of  which  you  are  capa- 
ble as  citizens,  and  that  this  office  belongs  of  right  no  less 
to  the  Bar  than  to  the  Bench.  Remember  that  our  spiritual 
fellowship  transcends  political  boundaries,  and  is  as  world- 
wide as  our  profession  is  honourable  and  its  traditions  ven- 
erable. Remember  that  our  Lady  the  Common  Law  is  not 
a  task  mistress,  but  a  bountiful  sovereign  whose  service  is 
freedom.  The  destinies  of  the  English-speaking  world  are 
bound  up  with  her  fortunes  and  her  migrations,  and  its 
conquests  are  justified  by  her  works.  My  words  are  over, 
and  for  any  life  to  come  they  must  look  to  your  deeds.  The 
empire  of  the  Common  Law  is  in  your  hands. 

Frederick  Pollock. 

Errata,  Vol.  Ill,  p.  512,  1.  31,  and  elsewhere,  for  "  Thurbil  "  read 
"  Thurkil,"  1.  40;  for"  Leoflad  "  read  "  Leoflaed  ;  "  p.  514,  1.  1 1,  for  "  Textus 
Ruffensis "  read  "Textus  Roffensis,"  1.  24,  for  "  Athelsic "  read 
"  ^thelric  ; "  p.  1 5,  footnote,  1.  3,  for  "  communis  "  read  "  communi ;  "  1. 4, 
for  "  indicio  "  read  "  iudicio;  "  p.  516, 1.  38,  for  "  anglian  "  read  "  angevin;  " 
p.  571,  1.  23,  for  "  1685  "  read  "  1688  ";  p.  523,  1.  8.  for  "  Dane  law  "  read 
"Danelaw;"  p.  525,1.  20,  for  "around"  read  "round;"  1.  25,  for  "the 
affairs"  read  "affairs;"  1.  30,  for  "was  maintained"  read  "  were  main- 
tained."    Vol.  IV:  p.  29,  1.  20,  for  "  powers  "  read  "  process." 
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Last  year  in  the  Harvard  Law  Review1  I  wrote  an 
article  in  which  I  advocated  the  doctrine  of  the  Massachu- 
setts courts  which  allows  rescission  of  an  executed  sale  as 
a  remedy  for  breach  of  warranty.  At  the  beginning  of  my 
article  I  stated  that  nearly  as  many  courts  have  followed 
the  Massachusetts  rule  as  have  followed  the  English  law3, 
and  cited  decisions  from  twelve  States  besides  Massachu- 
setts in  support  of  the  proposition. 

In  a  recent  number  of  this  Review,  Professor  Burdick 
has  given  the  results  of  an  examination  by  him  of  the  cases 
which  I  cited,  and  he  concludes  that  in  the  main  these  cases 
do  not  support  my  statement.  Not  being  satisfied  with  the 
criterions  in  this  article,  I  now  venture  to  return  to  the  sup- 
port of  my  original  thesis  and  to  criticise  my  critic.  In 
order  to  bring  out  without  unnecessary  words  the  precise 
language  on  which  I  rely  in  the  authorities  that  I  quote,  I 
have  in  several  instances  italicised  a  phrase  or  sentence. 
The  italics  are  in  every  case  mine. 

My  learned  brother  begins  his  discussion  by  seeking  an 
authoritative  statement  of  "  the  Massachusetts  rule  "  and  of 
"  the  English  law."  He  finds  this  in  extracts  from  Bryant 
v.  Isburgh3,  and  Street  v.  Blay4,  and  after  quotations  from 
these  cases  he  proceeds:  "It  is  apparent  from  these  judi- 
cial statements  that  the  question  in  dispute  is  not  whether 
the  purchaser  can  rescind  for  the  breach  of  any  sort  of 
warranty;  but  whether  he  can  rescind  for  the  breach  of  a 
collateral  or  subsidiary  warranty."  Now  I  did  not  write 
upon  the  narrow  proposition  which  is  thus  marked  out,  nor 
were  my  cases  cited  in  support  of  it.  I  wrote  and  cited 
cases  upon  the  general  question  "  whether  a  buyer  who  has 
purchased  goods  with  a  warranty  may  return  the  goods  and 
rescind  the  sale  if  the  warranty  is  broken,"  and  my  article 
makes  it  sufficiently  clear,  I  think,  that  I  attached  no  im- 

1  16  Harv.  L.  Rev.  465.        2  4  Col.  L.  Rev.  1. 

3  (l859)  '3  Gray  (79  Mass.)  607. 

4  (1831)  2  B.  &  Ad.  456  (22  E.  C.  L.) 
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portance  to  the  question  whether  the  warranty  were  ex- 
press or  implied,  to  use  the  old  terms,  or  a  true  warranty 
or  a  condition,  to  use  the  common  modern  phraseology, 
provided  title  had  passed.  It  is  not  surprising  that  some  of 
the  decisions  which  I  collected  should  not  support  a  propo- 
sition for  which  I  did  not  cite  them. 

The  replication  to  my  defense  is  obvious  and  is  contained 
by  necessary  implication  in  my  critic's  argument,  namely, 
that  the  real  distinction  between  the  Massachusetts  rule  and 
the  English  law  lies  in  the  treatment  of  collateral  warran- 
ties and  that  the  treatment  of  implied  warranties  or  conditions 
is  identical  in  the  two  jurisdictions.  If,  therefore,  I  have  as- 
sumed another  line  of  cleavage,  it  will  be  said  that  I  have 
erred  in  so  doing  and  my  collection  of  cases  must  be  re- 
vised. Here  I  take  issue.  I  maintain  that  the  Massachu- 
setts law  allows  rescission  of  an  executed  sale  for  breach  of 
warranty  whether  the  warranty  be  express  or  implied,  col- 
lateral or  a  so-called  condition,  and  that  the  English  law 
denies  rescission  of  an  executed  sale  for  breach  of  any  war- 
ranty or  promissory  condition  whatever  its  nature,  though 
it  allows,  as  does  the  law  of  every  jurisdiction,  the  buyer  to 
take  the  goods  temporarily  into  his  possession  to  inspect 
them.1 

So  far  as  the  Massachusetts  law  is  concerned,  the  ex- 
tract quoted  from  Bryant  v.  Isburgh2  seems  a  sufficient 
statement.  "  He  to  whom  property  is  sold  with  express 
warranty  as  well  as  he  to  whom  property  is  sold  with  im- 
plied warranty  may  rescind  the  contract  for  breach  of  war- 
ranty, by  a  seasonable  return  of  the  property."  My  critic 
says  it  is  apparent  from  this  extract  and  the  one  which  he 
quotes  from  Street  v.  Blay3  that  the  difference  between 
Massachusetts  and  England  relates  not  to  the  remedy  for 
breach  of  any  sort  of  warranty,  but  to  the  remedy  for  the 
breach  of  a  collateral  or  subsidiary  warranty,  I  must, 
therefore,  infer  that  he  regards  the  extract  which  he 
quotes  from  the  English  case  as  stating  not  only  that  the 

1  The  buyer  may  return  the  chattel  if  he  has  kept  it  "  such  a  time  only 
as  is  necessary  for  a  fair  examination,  in  which  case  he  cannot  be  consid- 
ered as  having  received  it  at  all."  Smith's  Leading  Cases,  (uthed.)  II. 
27,  28. 

2  (1859)  13  Gray  (79  Mass.)  607. 

8  (1831)  2  B.  &  Ad.  456  (22  E.  S.  L.) 
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English  law  denies  rescission  for  breach  of  an  express  war- 
ranty but  that  it  allows  that  remedy  for  breach  of  an 
implied  warranty  or  condition.  Lord  Tenterden  denies 
explicitly  enough  the  right  of  rescission  for  breach  of  war- 
ranty, but  I  cannot  think  he  either  thought  or  said  that  if 
title  had  passed  rescission  might  be  allowed  for  breach  of  a 
promise  contained  in  the  description  of  the  goods.  The 
only  phrase  which  could  by  any  chance  be  thought  to 
justify  such  an  inference  is  contained  in  the  qualification  of 
his  statement  that  rescission  of  an  executed  sale  is  not  al- 
lowable "  unless  there  has  been  a  condition  in  the  contract 
authorizing  the  return."  Obviously  what  Lord  Tenterden 
meant  was  a  condition  subsequent,  authorizing  in  express 
terms  the  rescission  of  the  contract  and  return  of  the 
goods1.  That  he  did  not  mean  promises  which  form  part 
of  the  description  of  the  goods  and  which  are  now  called 
conditions  in  England — is  evident  from  the  fact  that  though 
such  promises  were  of  course  perfectly  familiar  at  the  time 
when  Lord  Tenterden  spoke  they  were  not  then  called  con- 
ditions2, but  implied  warranties,  and  were  included  in  his 
broad  general  statements  that  rescission  was  not  allowable 
for  breach  of  warranty3. 

In  another  portion  of  the  opinion,  Lord  Tenterden  de- 
fines his  position  as  to  descriptive  statements  more  exactly. 
"  It  is  to  be  observed,  that  although  the  vendee  of  a  specific 

1  See  the  almost  identical  statement  by  Williams,  J.,  in  Behn  v.  Bur- 
ness  (1863),  3  B.  &  S.  751,  755  :  "  If  a  specific  thing  has  been  sold  with  a 
warranty  of  its  quality,  under  such  circumstances  that  the  property  passes 
by  the  sale,  the  vendee  having  been  thus  benefited  by  the  partial  execution 
of  the  contract,  and  become  the  proprietor  of  the  thing  sold,  cannot  treat 
the  failure  of  the  warranty  as  a  condition  broken  (unless  there  is  a  special 
stipulation  to  that  effect  in  the  contract).  So  in  Couston  v.  Chapman 
(1872)  L.  R.  2  Sc.  App.  250,  254.  Cases  where  there  was  such  a  special 
stipulation  are  Head  v.  Tattersall  (1871)  L.  R.  7  Ex.  7  ;  Elphick  v.  Barnes 
(1879)  5  C.  P.  D.  321.     See  further  Burdick  on  Sales,  §  240. 

2  The  modern  English  distinction  was  emphasized  by  Lord  Abinger 
in  his  opinion  in  Chanter  v.  Hopkins  (1838)  4  M.  &  W.  399,  decided  seven 
years  after  Street  v.  Blay  ( 1 831 )  supra,  but  under  the  better  phraseology 
of  "non-compliance  with  the  contract."  The  word  condition  was  not 
used  in  this  connection  until  1 85 1  in  Dowson  v.  Collis,  10  C.  B.  523,  530. 
Even  then,  it  is  improbable  that  Williams,  J.,  who  used  the  word  intended  to 
give  it  the  wide  meaning  it  is  now  given.  Compare  Jones  v.  Bright  (1829), 
5  Bing.  533,  543,  where  implied  promises  now  called  conditions  are  called 
warranties  by  Best,  C.  J. 

3  Thus  in  Blackburn's  Contract  of  Sale,  (2ded.)  495,  the  decision  is 
treated  as  involving  the  broad  proposition  that  where  the  property  in  the 
goods  has  passed  to  the  vendor  he  cannot  return  them. 
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chattel,  delivered  with  a  warranty,  may  not  have  a  right  to 
return  it,  the  same  reason  does  not  apply  to  cases  of  exe- 
cutory contracts,  where  an  article,  for  instance,  is  ordered 
from  a  manufacturer,  who  contracts  that  it  shall  be  of  a  cer- 
tain quality,  or  fit  for  a  certain  purpose,  and  the  article  sent 
as  such  is  never  completely  accepted  by  the  party  ordering  it. 
In  this  and  similar  cases  the  latter  may  return  it  as  soon  as 
he  discover  the  defect,  provided  he  has  done  nothing  more  in 
the  mean  time  than  was  necessary  to  give  it  a  fair  trial." 

It  is  not  necessary,  however,  to  confine  ourselves  to  an 
examination  of  Street  v.  Blay  in  order  to  show  that  rescis- 
sion oi  title  is  not  allowed  in  England  as  a  remedy  for 
breach  of  a  promissory  condition.  This  was  expressly  de- 
cided in  Parsons  v.  Sexton.1 

In  this  case  the  seller  offered  to  provide  "  a  fourteen 
horse  engine"  and  the  buyer  accepted  as  follows  "in  con- 
sideration of  your  supplying  us  with  a  certain  fourteen-horse 
engine  which  our  foreman  has  inspected  "  etc.  The  engine 
was  delivered  and  title  passed  but  was  not  of  fourteen  horse 
power  and  the  buyer  asserted  the  right  to  reject  it.  The 
seller's  breach  of  obligation  was  held  no  answer  to  an  action 
for  the  price  though  a  possible  ground  for  a  cross- action. 
The  stipulation  as  to  the  power  of  the  engine  was  obviously 
part  of  the  description  and  not  collateral.  True  it  was  a  case 
of  a  contract  to  sell  and  sale  of  a  specific  engine,2  but  in  all 
cases  where  the  question  of  rescission  of  title  is  involved 
the  goods,  whether  or  not  originally  specified  in  the  con- 
tract, must  have  become  specific  by  subsequent  appropri- 
ation by  the  seller  assented  to  by  the  buyer. 

In  1863,  Williams,  J.,  in  Behn  v.  Burness  said:  "Incases 
where  the  thing  sold  is  not  specific  and  the  property  has 
not  passed  by  the  sale,  the  vendee  may  refuse  to  receive  the 
thing  proffered  him  in  performance  of  the  contract,  on  the 
ground,  that  it  does  not  correspond  with  the  descriptive 
statement,  or  in  other  words,  that  the  condition  expressed 

1  (1847)  4  C.  B.  899;   2  C.  &  K.  266. 

2  In  the  criticisms  which  my  learned  brother  passes  upon  the  cases  I 
cited  I  cannot  see  that  he  distinguishes  between  specified  and  unspecified 
goods.  He  apparently,  puts  any  case  under  the  ban  if  the  alleged  war- 
ranty was  originally  part  of  a  descriptive  statement. 

3  (1863)  3  B.  &  S.  751.  The  statement  was  quoted  with  approval  in 
McGregor  v.  Harris,  30  New  Brunswick,  456,  483. 
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in  the  contract  has  not  been  performed.  Still  if  he  receives 
the  thing  sold,  and  has  the  enjoyment  of  it,  he  cannot  afterwards 
treat  the  descriptive  statement  as  a  condition,  but  only  as  an 
agreement  for  a  breach  of  which  he  may  bring  an  action  to 
recover  damages." 

In  1872  in  Couston  v.  Chapman,1  a  Scotch  case,  involving 
the  right  to  rescind  a  sale  by  sample  for  non  conformity  of 
the  goods  with  the  sample,  Lord  Chelmsford  took  occasion 
to  compare  the  English  and  Scotch  law,  as  follows:  "In 
England,  if  goods  are  sold  by  sample,  and  they  are  deliv- 
ered and  accepted  by  the  purchaser,  he  cannot  return  them  ; 
but  if  he  has  not  completely  accepted  them,  that  is,  if  he 
has  taken  the  delivery  conditionally,  he  has  a  right  to  keep 
the  goods  a  sufficient  time  to  enable  him  to  give  them  a 
fair  trial,  and  if  they  are  found  not  to  correspond  with  the 
sample,  he  is  then  entitled  to  return  them. 

"  As  I  understand  the  law  of  Scotland,  although  the 
goods  have  been  accepted  by  the  purchaser,  yet  if  he  find 
that  they  do  not  correspond  with  the  sample,  he  has  an 
absolute  right  to  return  them." 

The  obligation  of  thne  seller  that  the  bulk  should  corre- 
spond to  the  sample  is  classified  as  a  condition.2  Never- 
theless this  quotation  shows  that  by  the  English  law  the 
buyer  cannot  return  the  goods  and  rescind  the  title  if  he 
has  accepted  the  goods.  He  is  entitled  only  to  opportunity 
to  inspect  and  test,  as  a  preliminary  to  his  determination 
whether  or  not  he  will  accept  the  goods. 

The  Sale  of  Goods  Act,  in  sec.  1 1  (c),  seems  to  lay  down 
the  same  rule,  though  the  last  clause  of  the  section  may 
offer  a  chance  for  argument ;  "  Where  a  contract  of  sale  is 
not  severable,  and  the  buyer  has  accepted  the  goods,  or 
part  thereof,  or  where  the  contract  is  for  specific  goods, 
the  property  in  which  has  passed  to  the  buyer,  the  breach 
of  any  condition  to  be  fulfilled  by  the  seller  can  only  be 
treated  as  a  breach  of  warranty  and  not  as  a  ground  for 
rejecting  the  goods  and  treating  the  contract  as  repudi- 
ated, unless  there  be  a  term  of  the  contract,  express  or 
implied  to  that  effect." 

So  in  1900,  Varley  v.  Whipp3  in    speaking  of  the  right 

1  (1872)  L.  R.  2  Sc.  App.  250.         2  Sales  of  Goods  Act,  Sec.  15. 
3  [1900]  1  Q.  B.  513. 
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claimed  by  the  buyer  to  reject  for  its  non-conformity  with 
the  sellers  statements  a  machine  held  to  have  been  pur- 
chased by  description,  Channell,  J.,  said  :  "  If  the  property 
in  the  machine  passed  prior  to  July  2,  nothing  that  the  buyer 
could  do  afterwards  would  divest  it.  The  question  is  did  the 
property  pass.'" 

To  the  same  effect  the  law  is  laid  down  in  the  second 
edition  of  Blackburn  on  the  contract  of  sale.1  "Having 
considered  the  position  of  the  parties  where  the  vendor  has 
not  tendered  the  goods,  the  next  question  is  what  are  their 
rights  where  the  vendor  does  tender.  It  will  be  conve- 
nient to  examine  in  the  first  place  those  cases  in  which  the 
property  in  the  goods  has  passed  to  the  vendee.  In  that 
case  he  cannot  return  them.  After  accepting  them  so  that 
the  property  in  them  has  passed  to  him,  he  cannot,  when 
he  comes  to  examine  them  and  discovers  that  they  are  not 
what  he  contracted  for,  call  upon  the  vendor  to  take  them 
back  again." 

Benjamin  says2  "  Although  a  man  may  refuse  to  perform 
his  promise  till  the  other  party  has  complied  with  a  con- 
dition precedent,  yet,  if  he  has  received  and  accepted  a 
substantial. part  of  that  which  was  to  be  performed  in  his 
favor,  the  condition  precedent  changes  its  character  and 
becomes  a  warranty,  or  independent  agreement,  affording 
no  defence  to  an  action,  but  giving  right  to  a  [counter- 
claim3] for  damages.  The  reason  is,  that  it  would  be  unjust 
under  such  circumstances  that  a  party  who  has  received  a 
part  of  the  consideration  for  which  he  bargained  should 
keep  it  and  pay  nothing  because  he  did  not  receive  the 
whole." 

It  is  true  that  in  a  later  section4  the  same  author  says, 
"  After  the  propertv  in  the  specific  chattel  has  passed  to  the 
buyer,  it  may  happen  that  he  discovers  the  goods  bought 
to  be  different  in  kind  or  quality  from  that  which  he  had  a 
right  to  expect  according  to  the  agreement.  In  such  case 
it  is  necessary  to  distinguish  whether  the  defect  be  one  in 
the  performance  of  a  condition  or  of  a  warranty.     In  the 

1  P-  495-       ?  §  564- 

3  The  early  editions  of  the  book  read  "  cross  action  "  instead  of 
"  counter-claim." 

4  §887. 
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former  case  he  may  refuse  to  accept  the  goods  and  reject 
the  contract,  but  not  in  the  latter.'' 

The  author  cites  no  authority  for  this  statement.  In  its 
broad  form  it  is  inconsistent  with  the  previous  extract,  as 
well  as  with  the  other  authorities  I  have  cited.  It  is, 
therefore,  erroneous  unless  confined  to  a  very  limited  class 
of  cases  of  which  Young  v.  Cole1  is  the  type.  In  that 
case  an  action  for  money  had  and  received  was  allowed  by 
a  broker  against  his  customer  to  recover  the  amount  paid 
over  to  the  customer  as  the  proceeds  of  certain  Guatemala 
bonds,  which  were  unstamped  by  the  Government  of  Guate- 
mala and  were  therefore  invalid.  The  broker,  compelled 
by  the  rules  of  the  Stock  Exchange,  had  previously  repaid 
the  purchaser  the  price  the  latter  had  paid.  The  reason- 
ing of  the  Court  appears  in  the  following  extract  from  the 
opinion  of  Tindal,  C.  J.: 

The  plaintiff  '  delivered  the  money  to  the  defendant  on 
an  understanding  that  the  bonds  he  had  received  from  the 
defendant  were  real  Guatemala  bonds,  such  as  were  saleable 
on  the  Stock  Exchange.  It  seems,  therefore,  that  the  con- 
sideration on  which  the  plaintiff  paid  his  money  has  failed 
as  completely  as  if  the  defendant  had  contracted  to  sell 
foreign  gold  coin  and  had  handed  over  counters  instead. 
It  is  not  a  question  of  warranty;  but  whether  the  defendant 
has  not  delivered  something  which,  though  resembling  the 
article  contracted  to  be  sold  is  of  no  value." 

In  Dawson  v.  Collis,  Williams,  J.,  referred  to  this  case 
as  one  of  condition,2  and  it  is  probably  on  this  statement 
that  Benjamin's  section  is  based.  The  decision,  however, 
cannot  stand  lor  the  doctrine  that  in  every  case  presenting 
what  is  called  a  condition  under  the  nomenclature  of  the 
Sale  of  Goods  Act  rescission  of  an  executed  transfer  is  per- 
missible. 

When  Tindal  said  "  It  is  not  a  question  of  warranty  "  he 
necessarily  included  under  the  head  of  warranty  the  implied 
warranties  as  they  were  then  called  though  now  called  con- 

1  (1837)  3  Bing.  N.  C.  724.  Similar  decisions  are  ( 1 8 1 4)  Jones  v.  Ryde. 
5  Taunt.  488;  (1849)  Westropp  v.  Solomon,  8  C.  B.  345;  Gompertz  v. 
Bartlett,  2  E.  &  B.  849  ;  (1854)  Gurney  v.  Womersley,  4  E.  &  B.  133— all 
cases  of  void  securities.     See  also  Sparling  v.  Marks,  86  III.  125. 

2  (1 851)  10  C.  B.  523,  530.  At  this  time  the  word  "condition"  in  sales 
had  not  acquired  its  present  meaning. 
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ditions.  That  Williams,  J.,  in  Dawson  v.  Collis  did  not 
mean  that  any  breach  of  a  promissory  condition  would  afford 
ground  for  a  rescission  of  an  executed  sale  is  evident  from 
his  own  explicit  statement  to  the  contrary  in  the  later  case 
of  Behn  v.  Burness.1 

The  decision  has  no  application  unless  there  is  a  mistake 
as  to  the  genuineness  or  identity  of  the  thing  sold  as  dis- 
tinguished from  its  qualities  or  attributes  and  perhaps  not 
even  in  such  a  case  unless  the  thing  transferred  is  worth- 
less, so  that  there  is  a  total  failure  of  consideration. 

Professor  Mechem  seems  to  read  the  English  books  as  I 
do,8  and  Mr.  Gould,  in  the  latest  edition  of  Parsons  on 
Contracts,3  says:  "  If  he  (i.  e.,  the  buyer)  does  not  return 
the  goods  within  the  reasonable  time  allowed  for  inspecting 
them,  he  can  treat  a  misdescription  only  as  a  collateral 
warranty,  and  not  as  a  condition  entitling  him  to  rescind 
the  contract  of  sale." 

1  find  it  hard  to  suppose  that  my  learned  critic  can  have 
disregarded  the  authorities  to  which  I  have  referred.  I 
see  but  one  logical  way  of  escape  for  him,  however,  and  as 
will  be  seen  I  regard  this  way  though  logical  as  not  legally 
permissible.  It  may  be  argued  that  where  a  contract  to  sell 
goods  is  subject  to  a  condition  the  title  will  never  pass  if 
the  condition  is  not  performed,  so  that  the  buyer  will  in 
every  jurisdiction  be  enabled  to  reject  the  goods  unless  he 
has  waived  the  condition  and  in  that  event  he  will  be  un- 
able to  reject  or  return  the  goods  in  any  jurisdiction.4  I  do 
not  wish  to  allow  questions  of  legal  nomenclature  to  ob- 
scure my  meaning,  and  I  will,  therefore,  put  a  concrete  case 
to  show  what  I  believe  to  be  the  insufficiency  of  the  argu- 
ment I  have  just  supposed.  A  contracts  to  sell  to  B  a 
sound  saddle  horse.  No  horse  is  specified  at  the  time  of 
the  contract.     Later  A  tenders  a  specific  horse  as  his  com- 

1(i863)  3  B.  &S.  751,  quoted  ante. 

2  See  extract  from  Mechem  on  Sales,  infra.     §§  1219,  1220. 

3  9th  edition,  Vol.  I.,  623,  n. 

*  This  may  be  true  of  a  breach  of  the  warranty  or  condition  that  the 
seller  has  title.  My  previous  article  should  have  stated  that  it  related 
only  to  warranties  or  conditions  of  kind  or  quality.  This  article  also 
relates  to  such  warranties.  As  all  the  decisions  cited  in  my  original  arti- 
cle and  by  my  critic  concern  such  warranties  only,  I  think  there  can  have 
been  no  ground  for  misapprehension. 
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pliance  with  his  contract,  and  as  I  do  not  wish  to  compli- 
cate the  case  with  any  question  of  fraud,  I  will  suppose  that 
A  believes  the  horse  which  he  tenders  is  a  sound  saddle 
horse.  B  inspects  the  horse,  makes  such  tests  and  trials  as 
he  wishes,  takes  the  horse  and  pays  the  price.  The  horse 
is  in  fact  unsound,  but  the  defects  are  latent.  The  require- 
ment of  soundness  is  clearly  not  collateral  but  is  part  of  the 
description.  It  is  therefore  by  the  current  phraseology 
a  condition,  and  has  not  been  complied  with.  Nevertheless 
I  cannot  doubt  that  the  title  has  passed.  Whether  it  is 
proper  to  say  that  this  is  because  the  condition  is  waived, 
when  the  buyer  did  not  and  could  not  know  that  the  con- 
dition was  not  complied  with  or  whether  the  explanation 
given  in  the  extract  quoted  from  Benjamin  be  the  true  one 
I  will  not  discuss  lest  the  argument  become  one  of  words. 
What  I  wish  to  assert  is  that  when  B  later  finds  that  the 
horse  is  unsound  he  cannot  return  the  horse  by  the  English 
law,  but  by  the  Massachusetts  law  he  may.  I  believe  that 
the  authorities  referred  to  in  the  earlier  part  of  this  article 
bear  out  this  assertion.  That  the  inference  I  draw  from 
these  authorities  is  not  peculiar  to  myself  will  appear  from 
the  following  extract  from  Professor  Mechem's  thorough 
and  careful  treatise.1  The  extract  relates  primarily  to 
another  question,  but  it  sufficiently  covers  the  point. 

"  But  may  this  condition  precedent  have  any  other  effect 
than  to  give  the  buyer  the  right  of  rejection?  Supposing 
that  the  goods  when  tendered  by  the  seller  are  obviously 
not  such  as  the  contract  contemplated,  if  the  buyer  accepts 
them  does  he  thereby  waive  any  right  of  recovery  or 
recoupment  because  of  such  defects?  Supposing  that  the 
goods  when  te?idered  are  apparently  in  conformity  to  the  contract 
and  the  buyer  accepts  them  only  to  discover  later  that  they  are 
subject  to  latent  defects  not  discoverable  by  ordinary  examination 
— has  he  now  any  remedy?  .  .  .  It  is  held  in  certain 
cases  that  as  to  all  defects  at  least  which  were  discoverable 
upon  examination,  the  buyer  in  the  absence  of  fraud  is  con- 
clusively estopped  by  his  acceptance,  and  can  afterwards 
neither  reject  the  goods  nor  recover  upon  any  surviving 
warranty.  By  other  cases,  however,  it  is  held  that  the 
buyer's  acceptance  even  as  to  discoverable  defects  is  not 

1  §§  1 2 19,  1220. 
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necessarily  conclusive,  and  unless  it  is  clear  that  the  buyer 
intended  to  waive  the  defects,  the  former  condition  '  sur- 
vives,' as  it  is  said,  as  an  implied  warranty,  which,  while  not 
justifying  rescission,  will  sustain  a  claim  for  the  damages 
which  the  buyer  has  sustained  by  reason  of  the  defect." 

It  must  not  be  supposed  that  the  case  which  I  have  put 
is  peculiar.  On  the  contrary  it  is  typical  of  most  of  the 
cases  where  rescission  of  a  sale  for  breach  of  warranty 
comes  in  question.  Unless  the  defects  in  goods  are  latent 
the  buyer  will  usually  .refuse  to  accept  them  so  that  no 
question  of  rescission  can  arise,  and  if  the  buyer  does 
knowingly  receive  or  retain  defective  goods  he  loses 
thereby  any  right  to  rescind  the  sale  which  the  local  law 
may  allow  for  breach  of  warranty.  This  is  true  both  of 
collateral  warranties  and  promissory  conditions. 

I  think  it  clear  from  the  foregoing  authorities  that  no 
distinction  is  taken  by  the  law  of  England  or  that  of  Massa- 
chusetts between  warranties  and  conditions  so  far  as  con- 
cerns the  question  of  rescinding  an  executed  sale.  The 
former  jurisdiction  denies  the  remedy  of  rescission  what- 
ever the  character  of  the  seller's  broken  promise  the  latter 
allows  the  remedy  with  equal  disregard  to  the  question 
whether  the  broken  promise  was  collateral  or  part  of  the 
description.  Further,  so  far  as  I  have  been  able  to  dis- 
cover, no  jurisdiction  allows  the  remedy  in  one  class  of 
cases  and  denies  it  in  the  other.  In  one  set  of  states  the 
rule  is  that  executed  sales  cannot  be  rescinded  for  breach 
either  of  collateral  warranty  or  of  promissory  conditions 
while  in  another  set  of  states  the  remedy  is  allowed  with 
the  same  generality  that  it  is  denied  in  the  former  jurisdic- 
tions. This  appears  from  the  criticisms  of  my  learned 
brother  upon  the  decisions  which  I  collected  from  Ala- 
bama, Missouri  and  Wisconsin.1  He  charges  the  courts 
of  these  States  with  confusing  conditions  with  warranties. 
It  is  true  that  the  courts  do  not  find  it  necessary  to  dis- 
tinguish between  the  two,  for  the  purpose  of  considering 
the  buyer's  right  to  rescind  an  executed  sale,  but  in  this 
these  courts  are  not  peculiar.2 

I  submit,  then,  to  the  candid  reader,  that  I  was  right  in 

1  4  Col.  Law  Rev.  7. 

2  See  Hoult  v.  Baldwin  (1885)  67  Cal.  610,  last  paragraph  of  p.  613. 
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discussing  broadly  the  question  whether  rescission  of  an 
executed  sale  is  allowable  for  breach  of  a  promise, 
whether  collateral,  part  of  the  description,  or  wholly  im- 
plied (as  of  merchantable  quality),  and  that  the  criticism- 
upon  my  article  and  my  cases  is  misconceived  so  far  as  it  is 
based  on  the  assumption  that  the  disputed  question  of  law 
relates  solely  to  collateral  warranties.  I  do  not  wish,  how- 
ever, to  attempt  to  distract  attention  from  any  weak  places 
there  may  be  in  my  own  armor  by  attacking  vulnerable 
spots  in  my  adversary.  Therefore  though  it  seems  to  me 
my  learned  brother  has  not  distinguished  sufficiently  in  his 
criticisms  between  rescission  of  a  contract  to  sell  accom- 
panied by  rejection  of  the  goods  on  the  one  hand,  and 
rescission  of  a  sale  accompanied  by  a  return  of  the  goods 
on  the  other,  as  he  does,  nevertheless,  take  the  objec- 
tion to  some  of  the  cases  that  he  examines,  that  the  de- 
cision merely  allowed  rescission  of  an  executory  contract  to 
sell,  I  wish  to  re-examine  briefly  some  of  the  decisions 
which  he  has  criticised.  If  these  decisions  relate  merely  to 
contracts  to  sell,  I  admit  that  they  are  not  in  point.  It  is,  of 
course,  law  everywhere  that  the  buyer  need  not  accept 
goods  when  tendered  if  they  do  not  conform  to  the  terms 
of  the  contract,  and,  moreover,  may  take  such  brief  time  as 
is  necessary  for  inspection  and  testing  before  deciding 
whether  to  take  title.  Before  beginning  the  examination 
of  the  decisions,  it  is  fair  to  say  that  when  an  attempt  is 
made  to  collect  authorities  exhaustively  upon  any  point,  the 
cases  collected  must  necessarily  vary  somewhat  in  pertinence 
and  cogency.  A  dictum  is  important  if  there  is  nothing  better 
to  be  had  in  the  same  jurisdiction.  If  a  critic  should  dissect 
the  decisions  cited  as  supporting  the  English  view,  with  as 
keen  a  scalpel  as  my  learned  brother  applies  to  the  opposing 
cases,  a  similar  showing  might  be  made.  The  leading  Ameri- 
can case  opposed  to  rescission,  Thornton  v.  Wynn,1  contains 
only  a  dictum,  as  has  been  noticed  by  the  learned  editor  of 
Benjamin  on  Sales.2  I  do  not  care,  however,  to  minimise 
the  cases  which  I  have  cited  as  opposed  to  the  theory  I 
sought  to  uphold.  I  prefer  to  take  them  at  their  face  value, 
and  will  seek  only  to  show  that  the  cases  upon  which  I  rely 
as  supporting  my  own  view  were  properly  cited.  There  is 
1  (1827)   12  Wheat.  183.         2  Ed.  1899,  p.  959. 
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a  special  difficulty  in  this  examination  in  that  the  distinction, 
vital  according  to  the  English  law,  between  the  right  to 
rescind  a  contract  to  sell  by  rejecting  the  goods  tendered, 
,and  the  right  to  rescind  a  sale  by  revesting  the  title  in  the 
seller  is  not  always  clearly  brought  out.  Under  the  Massa- 
chusetts rule  the  distinction  is  frequently  not  of  practical 
importance,  so  that  courts  which  adopt  that  rule  are  under 
no  necessity  of  making  the  distinction.  The  indiscriminate 
use  of  the  words  "  sale  "  and  "  contract  "  also  makes  trouble. 

Of  the  cases  which  I  cited,  the  decisions  from  Nebraska 
seem  to  me  the  weakest.  The  earlier  decision,1  however, 
was  a  case  of  a  sale  of  a  specific  machine  with  a  collateral 
warranty.  The  buyer  testified  that  he  said  that  if  the 
machine  would  run  as  warranted  he  would  take  it.  This 
if  true  would  make  the  performance  of  the  warranty  an 
express  condition.  The  other  witnesses  to  the  transaction, 
however,  said  nothing  of  the  sort  and  the  court  does  not 
rest  its  decision  on  the  existence  of  such  a  condition  but, 
briefly  held,  that  as  the  machine  was  not  such  as  was  called 
for  by  the  warranty,  the  buyer  was  justified  in  returning 
it  promptly. 

In  the  later  case2  the  instruction  of  the  trial  judge 
fairly  interpreted  shows  that  he  regarded  rescission  of  a 
sale  for  breach  of  warranty  as  permissible.  The  Supreme 
Court  held  it  was  unnecessary  to  decide  the  broad  ques- 
tion, preferring  to  affirm  the  judgment  on  the  special  facts 
of  the  case. 

If  there  were  any  more  explicit  authorities  in  Nebraska, 
certainly  these  cases  would  be  entitled  to  little  considera- 
tion, but  so  far  as  they  go  I  think  they  support  my  conten- 
tion. 

The  Ohio  decision,3  which  I  cited,  my  learned  critic 
regards  as  having  no  bearing  on  the  question  "  if  the  head 
note  is  thrown  aside."  The  case  is  certainly  unusual  in  its 
facts,  but  I  believe  the  head  note  to  be  accurate  and 
the  decision  to  be  in  point.  There  was  a  sale  of  5,000 
oil  barrels,  $5,000  was  paid  on  the  price  and  some  of 
the  barrels  delivered.     It  is  necessary  for  the  buyer  to  glue 

1  Davis  v.  Hartlerode  (1893)  37  Neb.  864. 

2  McCormick  Machine  Co.  v.  Knoll  (1899)  57  Neb.  790. 

3  Byers  v.  Chapin  (1876)  28  Ohio  St.  300. 
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oil  barrels  before  using  them.  The  buyer  complained  that 
the  barrels  some  of  which  he  had  glued  and  used  were 
leaky  and  the  seller  believing  this  agreed  to  rescind  the  sale 
and  repaid  part  of  the  price  and  gave  a  note  for  the  rest. 
The  action  was  upon  this  note  and  the  defence  was  that  the 
gluing  was  not  properly  done.  The  court  sustained  the 
defence  on  two  grounds,  of  which  the  first  is  not  material 
here.  The  second  is  expressed  in  these  words:  "  Another 
view  may  be  taken.  These  parties,  plaintiff  and  defend- 
ant, were  respectively  warrantors.  Defendant  was  a  cooper 
who  professed  to  sell  oil  barrels.  He  is  under  an  implied 
warranty  that  his  barrels  were  fit.  Rodgers  v.  Niles(i86o) 
ii   Ohio  St.  48. 

"  The  business  of  plaintiff  was  to  prepare  and  glue  the 
barrels.  He  is  under  an  implied  warranty  that  his  work 
is  also  suitable.  When,  therefore,  he  complains  to  defend- 
ant, and  claims  to  rescind  the  contract,  he  is  understood 
as  asserting  that  he  has  fulfilled  his  warranty,  in  the  mat- 
ter of  gluing  and  preparing  and  that  it  has  been  properly 
done.  If,  therefore,  this  is  not  true,  and  the  implied  war- 
ranty has  failed,  this  is  sufficient  reason  for  rescinding  the 
contract  based  upon  it." 

It  is  clear  in  this  case  that  the  title  to  the  barrels  passed 
by  the  original  sale.  The  contract  of  rescission,  accom- 
panied as  it  was  by  a  delivery,  was  equally  clearly  a  resale, 
and  of  this  resale  the  court  allowed  rescission  for  breach  of 
warranty. 

The  head  note,  which  my  learned  brother  seems  to  regard 
as  in  point  but  not  justified  by  the  case  itself  was,  under  the 
rules  of  the  Ohio  court,  written  by  the  judge  who  wrote 
the  opinion  and  submitted  for  revision  to  the  judges  con- 
curring in  the  opinion.1 

Further  evidence,  certainly  not  of  great  weight  but  there 
is  nothing  opposed  to  it,  that  the  law  of  Ohio  is  as  I  have 
stated  may  be  found  in  the  remarks  of  the  court  (Taft,  J.) 
in  the  case  of  Beresford  v.  McCune,2  an  action  for  breach 
of  a  collateral  warranty  of  soundness  given  on  the  sale  of  a 
horse.  The  action  was  for  damages  and  the  defendant  ob- 
jected that  the  horse  had  not  been  redelivered  to  him.  The 
court,  of  course,  held  this  unnecessary,  saying,  however: 

1  See  28  Ohio  St.  iv.         i  (1870)  Cin.  Sup.  Ct.  R.  50. 
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"  If  the  plaintiff  sought  to  recover  the  price  paid  for  the 
horse  upon  the  rescission  of  the  contract,  he  would  have 
first  to  give  up  the  horse." 

My  learned  critic  says  not  only  that  the  cases  cited  from 
Nebraska  and  Ohio  would  have  been  decided  in  the  same 
way  in  England,  but  that  the  same  is  true  of  the  cases  cited 
from  Kansas.  I  believe  this  to  be  erroneous  so  far  as 
Nebraska  and  Ohio  are  concerned.  As  to  Kansas  it  is  cer- 
tainly inaccurate.  In  Gale  Mfg.  Co.  v.  Stark1,  there  was 
a  sale  of  a  specific  harrow  and  seeder,  for  which  a  note  was 
given.  There  was  besides  a  warranty  in  these  terms: 
"  Warranted  to  sow  from  one  to  four  bushels  of  seed  per 
acre;  could  not  be  chocked  out.''  The  machine  was  de- 
livered and  used  and  was  not  tendered  back  until  more  than 
a  year  after  it  was  purchased.  The  purchaser  was  never- 
theless held  entitled  to  rescind  and  refuse  to  pay  the  price. 
Even  if  the  case  be  judged  by  my  critic's  own  tests  I  am  at 
a  loss  to  guess  the  reason  that  it  is  thrown  aside.  If  the 
warranty  in  this  case  was  not  collateral,  I  am  sure  I  can- 
not tell  what  a  collateral  warranty  is;  and  it  can  hardly 
be  thought  that  the  title  had  not  passed.  The  language  of 
the  court  is  instructive.  "  Some  courts  hold  that  where 
the  title  to  the  property  has  passed  to  the  vendee,  and 
no  fraud  can  be  shown  on  the  part  of  the  vendor,  but  only 
a  breach  of  warranty,  the  vendee  cannot  rescind  the  con- 
tract ;  but  other  courts  hold  otherwise,  and  this  court  seem- 
ingly holds  otherwise.  (Weybrich  ^.'Harris  (1883),  31 
Kas.  92.)  In  the  case  just  cited  it  is  held  that  the  vendee 
has  one  of  two  remedies  :  First,  he  may  return  the  prop- 
erty and  rescind  the  contract ;  or,  second,  he  may  affirm 
the  contract  and  sue  for  damages  for  the  breach  of  the  war- 
ranty.'' The  court  proceeds  "  It  is  not  necessary  in  this 
case  that  we  should  hold  that  in  all  cases  of  a  breach  of 
warranty  in  the  sale  of  personal  property  the  vendee  may 
return  or  offer  to  return  the  property  and  rescind  the 
contract,  but  we  think  that  such  is  the  rule  for  cases  like 
the  present,  where  the  property  purchased  and  received 
is  substantially  different  from  what  it  was  warranted  to  be 
and  will  notanswer  the  purpose  for  which  it  was  warranted." 
The  Kansas  court  is  therefore  committed  to  the  doctrine  of 

1  (1891)  45  Kas.  606. 
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rescission,  if  the  breach  of  warranty  is  material.  If  not 
material  the  question  is  still  open. 

In  Louisiana,  rescission  of  a  sale  is  allowed  for  breach 
either  of  express  or  implied  warranty,  but  in  order  to  en- 
title the  buyer  to  this  relief  the  breach  of  implied  warranty 
(or,  in  the  language  of  the  civil  law,  the  redhibitory  defect) 
must  be  such  as  to  render  the  thing  sold  either  useless  or 
its  use  so  imperfect  and  inconvenient  that  the  buyer  would 
not  have  purchased  it  had  he  known  of  the  vice.  It  is 
obvious  that  in  most  cases  of  breach  of  warranty  this 
would  be  true.  Breach  of  an  express  warranty,  however, 
will  not  authorize  rescission  unless  the  quality  warranted 
"  was  the  principal  motive  for  making  the  purchase." 
Doubtless  this  is  an  important  qualification  of  the  right. 

California  and  North  Dakota  my  learned  critic  not  only 
removes  from  the  list  0$  states  which  allow  rescission  but 
places  in  the  list  of  states  which  deny  the  remedy.  The 
Codes  of  these  states  provide.1  ;  "  The  breach  of  a  warranty 
entitles  the  buyer  to  rescind  an  agreement  for  a  sale,  but 
not  an  executed  sale,  unless  the  warranty  was  intended  by 
the  parties  to  operate  as  a  condition."  The  force  of  this  pro- 
vision depends  on  the  effect  given  it  by  the  Supreme 
Courts  of  the  states  in  question.  The  section  permits 
rescission  of  an  executed  sale  if  the  warranty  was  intended 
to  operate  as  a  condition.  If  this  intention  could  be  sought 
only  in  express  words  the  result  would  be  the  same  as  the 
English  law.  But  that  does  not  seem  to  be  the  result  the 
California  or  North  Dakota  courts  reach.  In  Hoult  v. 
Baldwin,2  the  title  to  a  machine  seems  to  have  passed  and 
there  was  both  a  collateral  warranty  in  writing  that  the 
machine  would  do  good  work  and  also,  under  the  Code, 
implied    warranties  of  fitness.    The    court  said  :    "  Having 


1  Cal.  C.  C.  Sec.  1786  ;  N.  Dak.  C.  C.  Sec. 

2  (1885)  67  Cal.  610.  My  learned  critic,  as  it  seems  to  me,  makes  two 
slips  in  stating  this  case.  He  says  the  agreement  was  for  the  sale  of  a 
machine  which  would  do  good  work.  This  is  not  wholly  accurate;  it  was 
for  one  of  several  machines,  which  the  buyer  inspected,  but  which  he 
refused  to  buy  without  a  guaranty  that  it  would  do  good  work.  Such  a 
guaranty  was  given  in  writing.  This  was  surely  a  collateral  warranty, 
though,  like  the  court,  I  do  not  think  that  makes  any  difference.  However, 
this  may  be,  the  further  statement  that  the  court  said  that  the  written 
guaranty  and  the  warranties  provided  for  in  the  code  were  "  conditions  of 
the  sale"  is  erroneous.  The  statement  of  the  court  applies  only  to  the  im- 
plied warranties  provided  for  by  the  code. 
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taken  the  machine  then  under  a  warranty,  whether  it  be 
that  expressed  in  the  writing  or  provided  by  the  Code,  or 
both,  the  deiendant  had  the  right,  if  there  was  a  breach  of 
the  warranty,  that  is,  it  in  any  respect  the  machine  was  not 
what  it  was  warranted  to  be,  to  rescind  the  sale  by  return- 
ing or  offering  to  return  it  to  the  plaintiffs."     In  Canham  v. 
Piano  Manufacturing  Co. l  a  machine  was  sold  with  a  war- 
ranty, apparently  collateral.     The  buyer  gave  three  notes, 
two  of  which   he  subsequently  paid.     This  action   was  to 
recover   back  the  money  so  paid  and  the  amount  of   the 
third  note  which  had  been  negotiated.     The  machine  was 
kept  and  used  for  over  a  year.     During  this  time  the  agent 
of  the  seller  repeatedly  promised  to  put  it  in  order  and  re- 
quested the  plaintiff  to  keep  it.     These  facts  were  important 
as  excusing  the  plaintiff  from  the  imputation  of   laches,  but 
there  was  no  evidence  of  fraud  or  of  any  agreement  to  take 
the  machine  back  if  it  did  not  work.     It  certainly  cannot  be 
thought  that  the  title  had  not  passed.     There  was  a  new 
warranty  given  after  the  sale  that  the  machine  would  do  good 
work  the  next  season  which  the  court  held  given  for  good 
consideration.     The   court  say  :  "  There  being  a  breach  of 
a  former   warranty,   plaintiff  had  it  in   his  power  to  return 
the   binder  and  have  back  his  notes  or  a  new  machine  in 
place  of  the  defective  one."     The  new  warranty  given  in- 
stead, the  court  said  "amounted,  in    effect,  to  a  keeping  of 
the  machine  by  the  plaintiff  on  trial,  with  a  right  to  return 
it  next  year  if  it  should  fail  to  work  as  stipulated  by  defend- 
ant's  agent."     This  is  the  effect  of  a  warranty  under  the 
Massachusetts  law.     It  certainly  is  not  the  effect  under  the 
English  law. 

The  decisions  in  Alabama,  Missouri  and  Wisconsin  also 
are  criticised  but  it  is  admitted  that  they  "undoubtedly, 
*  *  *  contain  numerous  dicta."  If  the  distinction  which 
the  learned  critic  takes,  and  which  the  courts  do  not  take 
between  rescission  of  title  for  breach  of  an  implied  war- 
ranty and  for  breach  of  an  express  warranty  be  eliminated, 
the  so-called  dicta  are  in  most  of  the  cases  necessary  to  the 
actual  decisions.  In  any  event  there  can  be  no  more 
doubt  as  to  the  law  of  these  States  than  as  to  the  law  of 

1  (^93)  3  N.  Dak.  229. 
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Massachusetts  and  it  would  be  idle  to  examine  the  numer- 
ous cases. 

In  my  original  article  I  omitted  two  states  which  adopt 
the  Massachusetts  rule,  Arkansas1  and  Maryland2. 

My  learned  brother  has  confined  his  essay  to  an  exami- 
nation of  the  authorities  cited  by  me  as  supporting  the 
doctrine  of  rescission  of  sale  for  breach  of  warranty.  He 
has  not  discussed  the  merits  of  the  doctrine  apart  from 
authority.  Of  course,  it  is  his  right  to  take  for  discussion 
any  one  of  my  statements  which  seems  to  him  most  ques- 
tionable, and  a  careful  examination  of  the  exact  amount  of 
authority  supporting  one  side  or  the  other  of  the  argument 
is  in  itself  important  and  useful.  I  have,  therefore,  gladly 
joined  in  debate  on  this  limited  ground.  But  before  closing 
my  remarks,  I  wish  to  go  beyond  the  limits  of  a  reply  to 
my  learned  critic  and  to  return  to  the  larger  field  of  dis- 
cussion of  my  original  article. 

When  I  first  wrote  I  was  prepared  to  admit  that  the 
weight  of  actual  authority  was  in  favor  of  the  English 
view.  I  am  still  ready  to  admit  this.  I  thought  and  still 
think,  however,  that  the  balance  of  judicial  authority  in 
favor  of  the  English  view  is  much  less  than  is  ordinarily 
supposed.  Until  a  few  years  ago  the  only  text  book  on 
sales  in  much  use  was  the  English  treatise  of  Benjamin3, 
and  this  doubtless  tended  to  impress  upon  student  and 
teacher,  practitioner  and  judge  the  English  doctrine. 
The  amount  of  support  that  the  contrary  doctrine  has 
found  has  not  unnaturally  been  imperfectly  noted.  The 
question,  however,  in  which  I  am  primarily  concerned, 
and  I  cannot  help  thinking  it  is  the  really  vital  question,  is 
not  whether  the  courts  of  ten  or  twelve  or  fourteen  juris- 
dictions or  more  or  less  support  the  Massachusetts  rule 
but  what  is  the  intrinsic  merit  of  the  rule  itself.     Nearly 

1  Plant  v.  Condit  (1861)  22  Ark.  454,  458  ;  Righter  v.  Roller  (1876)  31 
Ark.  170,  173,  see  also  Weed  v.  Dyer  (1890)  53  Ark.  155.  I  admit  the 
expressions  of  the  court  in  favor  of  rescission  were  dicta,  but  repeated 
dicta  may  make  the  law  of  a  state  as  clear  as  a  decision. 

2Taymon  v.  Mitchell  (1849)  1  Md.  Ch.  496;  McCeneyz/.  Duvall(i863) 
21  Md.  166;  Homer  z/.  Parkhurst  (1889)  71  Md.  no.  Compare  Horn  v. 
Buck  (1877)  48  Md.  358,  372  ;  Columbian  Iron  Works  v.  Douglas  (1896) 
84  Md.  44,  64. 

3  The  annotations  of  the  American  editors  on  this  point  are  inade- 
quate. 
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half  of  the  United  States  have  as  yet  neither  decision  nor 
dictum  in  regard  to  the  matter.  When  the  question  is  pre- 
sented to  the  courts  of  these  states  1  cannot  believe 
that  the  proper  way  to  decide  it  is  by  a  popular  vote  of 
jurisdictions  which  have  previously  decided  it.  The 
Massachusetts  rule  has  certainly  sufficient  judicial  authority 
behind  it  to  entitle  it  to  consideration  on-  its  merits  in 
a  jurisdiction  unfettered  by  authority.  It  is  still  more 
clear  that  a  legislature  called  upon  to  deal  with  the  ques- 
tion should  adopt  the  rule  which  is  intrinsically  superior. 
As  a  draftsman,  employed  by  committees  on  Uniform  State 
Legislation,  to  draw  a  code  of  the  law  of  sales,  I  have 
ventured  to  adopt  the  Massachusetts  rule,  and  my  original 
article,  though  it  did  not  so  state,  was  written  in  defence 
of  my  action.  I  believe  my  defence  is  made  good  if  the  rule 
I  have  chosen  is  in  itself  the  better. 

I  will  not  repeat  here  what  I  have  previously  written 
with  a  view  to  prove  the  superiority,  theoretical  and  prac- 
tical, of  the  doctrine  I  advocate,  but  I  must  add  that  it 
would  be  hard  to  find  a  better  illustration  of  the  subtle 
and  confused  character  of  the  English  law  of  warranty 
than  that  my  learned  brother  and  myself,  whose  occupa- 
tion requires  us  to  teach  that  law,  should  be  apparently  at 
variance  as  to  what  it  is. 

Samuel  Williston. 


Columbia  Law  Review. 

Published  monthly  during.the  Academic  Year  by  Columbia  Law  Students. 
SUBSCRIPTION  PRICE,  $2.00  PER  ANNUM.  30  CENTS  PER  NUMBER. 

Editorial  Board. 

Goldthwaite  H .  Dorr,  Editor-in-Chief.  Henry  S.  Dottenheim. 

H.  Alexander  Smith,  Secretary.  Lorin  J.  Roach. 

Edward  B.  Bruce,  Business  Manager.  J.  Boyce  Smith,  Jr. 

J.  Day  Lee,  Treasurer.  Earle  L.  Beatty. 

Edwin  P.  Grosvenor.  Ralph  J.  Schwarz. 

Christopher  M.  Bradley.  Niel  A.  Weathers. 

Allan  C.  Rearick.  Allan  B.  A.  Bradley. 

Edward  E.  Stowell.  Kahl  C.  Bates. 

Mead  V.  Z.  Belden.  Daniel  A.  Millett. 
Howard  W.  Pierce. 


NOTES. 


Obligation  of  a  Depositary  of  Trust  Funds  to  the  Cestui- 
Que-Trust. — Where  a  trustee  deposits  money  in  a  bank  and  the 
latter,  with  knowledge  of  the  trust,  pays  the  trustee's  order  on  the 
deposit  though  knowing  there  is  to  be  a  breach  of  trust,  what  is  the 
obligation  of  the  bank  to  the  cestui-que-trust  ?  In  a  recent  Texas 
case,  the  trustee  mingled  the  trust  funds  with  his  private  deposit, 
and  the  bank  was  held  liable  for  charging  the  checks  of  the  trustee  in 
favor  of  third  persons  against  the  deposit,  and  for  cancelling  a  claim 
which  it  held  against  the  trustee.  Interstate  National  Bank  v.  Qlax- 
ton  (Tex.  1903)  77  S.  W.  44.  The  court  said  that  the  money  re- 
tained its  character  as  a  trust  fund  though  mingled  with  the 
trustee's  private  account,  and  that  the  bank  was  consequently  liable 
to  the  cestui.  The  question  involves  two  considerations  (1) 
whether  the  money  does  retain  its  trust  character  and  (2)  in  either 
event,  whether  there  is  any  obligation  owing  to  the  cestui-que- 
trust  by  the  bank  as- constructive  trustee  or  otherwise.  If  the  fund 
retains  its  trust  character,  as  the  principal  case  decides,  the  bank 
becomes  a  bailee  of  the  trust  res  and  can  only  become  liable  as  a 
constructive  trustee  in  the  event  of  its  taking  title  to  the  res  in  bad 
faith,  as  by  using  the  same  to  discharge  its  claim  against  the  trustee. 
Where  the  bank  meets  checks  drawn  by  the  trustee  in  favor  of  third 
parties  and  thereby  fulfills  its  legal  obligation  as  depositary,  its 
situation  is  that  of  a  bailee  or  agent  of  the  trustee  in  possession  of 
the  res  for  its  bailor  or  principal,  and  in  such  case  it  has  been  held 
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that  its  duty,  is  to  its  immediate  employer  only.     Davis  v.  Spurling 
(1829)  1  R.  &  M.  64;  Aubery  v.  /&&?  (1867)  36  N.  Y.  47. 

It  is  sounder  on  principle,  however,  to  hold  that  by  a  deposit 
the  fund  loses  its  trust  character,  the  transaction  amounting  to  a 
loan  and  the  res  being  converted  into  a  claim  against  the  bank 
which  the  trustee  now  holds  in  trust,  2  Columbia  Law  Review  550. 
Adopting  this  view,  the  bank  could  not  be  held  as  constructive 
trustee,  either  where  it  pays  the  money  over  at  the  trustee's  order, 
or  where  it  cancels  the  obligation  to  the  trust  estate  with  its  claim 
against  the  trustee  individually,  for  in  neither  case  does  the  bank 
get  title  to  the  trust  res,  the  effect  of  the  transaction  being  to  ex- 
tinguish its  obligation  to  the  trustee.  It  remains  to  fix  the  liabil- 
ity, if  any,  on  some  other  ground.  The  result  may  be  different 
where  the  bank  meets  checks  drawn  by  the  trustee  in  favor  of  third 
parties,  and  thereby  fulfills  its  legal  obligation  as  depositary,  from 
that  in  the  case  where  it  avails  itself  of  a  claim  against  the  trustee 
personally  to  extinguish  its  obligation  to  the  trust  estate  or,  In 
some  other  way,  benefits  by  the  transaction.  In  the  former  case, 
analogous  to  the  case  of  the  bailee,  it  would  seem  that  the  legal 
relations  should  govern.  The  bank  not  being  permitted  to  make 
itself  a  party  to  an  inquiry  between  its  customer  and  third  persons, 
as  suggested  by  Lord  Westbury  in  a  dictum  in  Gray  v.  Johnston 
(1868)  L.  R.  3  H.  L.  1;  Thomassen  v.  Van  Wyngaarden  (1885)65 
Iowa  687;  Boone  v.  Bank  (1881)  84  N.  Y.  83.  Where  the  bank, 
however,  benefits  by  the  transaction  at  the  cestui's  expense,  a  court 
of  equity  will  examine  into  the  fraud  and  consider  the  whole  trans- 
action voidable,  declaring  the  debt  of  the  bank  still  existing  in  favor 
ol  the  trust  estate.  Pannel  v.  Hurley  (1845)  2  Coll.  Ch.  Cas.  241. 
And  it  seems  to  be  this  last  situation  which  is  referred  to  when  the 
general  statement  is  made  that  in  cases  of  fraud  and  collusion,  the 
agent  of  the  trustee  is  answerable  directly  to  the  cestui. 

Such  being  the  result  of  the  decisions,  it  is  obvious  that  the  in- 
terests of  the  cestui  can  be  adequately  protected  without  resorting 
to  the  fiction  that  the  fund  retains  its  trust  character.  For  the 
only  situation  in  which  the  cestui  would  get  any  higher  rights  than 
by  applying  the  above  rules,  would  be  where  the  bank  becomes  in- 
solvent and  the  cestui  seeks  to  prove  ahead  of  the  other  creditors. 
In  this  instance,  however,  it  is  difficult  to  see  the  justice  in  prefer- 
ring a  trust  account,  where,  as  a  matter  of  fact,  it  is  a  loan  the 
same  as  any, other  deposit.  The  principal  case,  then,  seems  un- 
sound in  holding  that  the  fund  retained  its  trust  character,  and  that 
the  bank  was  liable  for  meeting  checks  in  favor  of  third  parties  in 
fulfilment  of  its  legal  obligation;  but  the  court  found  correctly  that 
the  obligation  of  the  bank  On  the  trust  account  still  remained  in 
respect  to  that  amount  which  it  sought  to  extinguish  by  its  dis- 
charge of  the  trustee's  personal  debt. 


A  St.   Louis  Bribery  Case. — A  case  arising  out  of  the  recent 
St.  Louis  municipal  scandals  brings  up  the  question  of  what  are 
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the  necessary  elements  to  constitute  the  crime  of  attempted  bribery. 
The  defendant  Butler  was  indicted  under  a  statute,  which  defines 
the  crime  as  offering  money  to  a  public  officer  with  intent  to  influ- 
ence his  decision  "on  any  matter  which  may  be  then  pending,  or 
which  may  by  law  be  brought  before  him  in  his  official  capacity," 
§§  2084  &  2088,  Rev.  Stat.  1899.  The  City  Council  passed  an 
ordinance  directing  the  Board  of  Health  to  enter  into  a  contract 
for  the  removal  of  the  city's  garbage.  Before  the  contract  had  been 
awarded  the  defendant  approached  one  Chapman,  a  member  of  the 
Board,  and  offered  him  a  bribe  to  vote  in  favor  of  awarding  the 
contract  to  a  certain  company.  The  court  held  that  the  defendant 
was  not  guilty  as  the  ordinance  requiring  the  Board  to  act  was 
illegal  and  void,  and  therefore  the  matter  could  not  legally  come 
before  Chapman  in  his  official  capacity.  State  v.  Butler  (Mo.  1903) 
77  S.  W.  560. 

Coke  defines  bribery  to  be  "where  any  man  in  judicial  place" 
receives  any  reward  "of  any  person,  that  hath  to  do  before  him  any 
way,  for  doing  his  office,  or  by  color  of  his  office."  3  Co.  Inst. 
145.  The  crime  was  subsequently  extended  to  include  similar 
action  by  all  those  occupying  governmental  positions,  and  exercising 
governmental  powers.  1  Russell  on  Crimes  222.  The  purpose  in 
creating  the  crime  of  bribery  being  to  prevent  official  corruption,  it 
was  also  held  that  an  attempt  to  bribe,  though  unsuccessful,  was 
criminal.  Rex  v.  Vaughan  (1769)  4  Burr.  2494.  The  gist  of  the 
common  law  offense  is  the  offering  of  any  reward  to  a  public  officer, 
legislative,  executive  Qr  judicial  for  the  purpose  of  corrupting  his  offi- 
cial action,  official  action  including  all  actions  done  by  him  in  his 
official  capacity  and  under  color  of  his  office,  whether  they  are  such 
as  the  law  requires  him  to  perform  or  are  done  in  excess  of  his 
authority.  That  the  result  of  the  act  will  be  null  and  void  is  im- 
material. State  v.  Ellis  (1868)  7,3  N.  J.  L.  102.  On  the  other 
hand  it  is  clear  that  the  crime  will  not  be  committed  if  the  act  de- 
sired is  a  personal  as  distinguished  from  an  official  one.  In  Re  Yee 
Gee  (D.  C.  1897)  83  Fed.  145;  U.  S.  v.  Gibson  (D.  C.  1891)  47 
Fed.  833.  Applying  these  rules  to  the  principal  case  the  soundness 
of  the  decision  must  rest  on  whether  or  not  the  ordinance  could  be 
attacked  in  this  action.  If  it  could  be  and  was  found  to  be  illegal 
the  act  would  be  outside  the  scope  of  the  official  duties  of  the 
officer  and  as  there  was  no  intimation  in  the  case  that  a  usurpation 
of  authority  was  intended,  no  crime  would  have  been  committed. 
If  the  opposite  conclusion  is  reached  it  seems  equally  clear  that  all 
the  elements  of  the  crime  would  be  present.  Viewing  the  case  in 
this  light  the  same  result  should  be  reached  at  common  law  and 
under  the  statute.  In  the  case  of  de  facto  officers  the  better  rule 
seems  to  be  that  their  title  to  office  cannot  be  attacked  in  an  action 
for  bribery.  State  v.  Gardner  (1896)  54  O.  St.  24.  It  is  true  that 
this  case  can  be  distinguished  from  the  one  under  discussion  as  a 
title  to  office  can  be  directly  attacked  by  quo  warranto  while,  New 
Jersey  excepted,  no  writ  cannot  be  used  to  attack  legislative  acts. 
The  reasoning  of  the  courts  however  does  not  rest  on  this  distinc- 
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tion,  and  is  equally  applicable  whether  the  ground  of  attack  is  the 
authority  of  the  officer  to  act  at  all  or  in  the  given  instance.  The 
vital  point  is  not  the  broad  question  whether  such  an  ordinance  can 
be  attacked  collaterally,  but  whether  it  can  be  attacked  in  this  case. 
It  is  admitted  and  is  undoubtedly  law  that  the  mere  fact  that  the 
act  if  performed  would  be  null  and  void  is  no  defense.  It  is  also 
admitted  that  had  the  offer  come  from  the  officer  the  question  of  the 
illegality  of  the  ordinance  could  not  be  raised.  It  is  difficult  to  see 
why  the  same  reasoning  should  not  be  applied  when  the  offer 
comes  from  a  third  person.  The  same  elements  are  necessary  to 
make  up  the  crime  in  either  case,  the  same  moral  turpitude  and 
tendency  toward  official  corruption.  The  authorities  on  the  point 
are  in  conflict.  Moore  v.  State  (Tex.  1902)  69  S.  W.  521  ;  Stale 
v.  Ellis,  supra;  State  v.  Potts  (1889)  78  la.  656  ;  In  Re  Bozeman 
(1889)  42  Kan.  451. 

The  court  treats  the  case  as  if  the  act  in  which  the  defendant 
sought  to  influence  Chapman  was  not  in  a  matter  "  then  pending  " 
but  in  a  matter  "  which  might  by  law  be  brought  before  him."  If 
the  act  came  under  the  former  clause  then  there  would  be  nothing 
in  the  statute  even  under  the  principle  of  strict  construction,  upon 
which  the  Court  lays  such  emphasis,  to  take  the  case  out  of  the 
common  law  rule.  The  facts  of  the  case  seem  to  favor  this  inter- 
pretation. The  Board  of  Health  had  advertised  for  and  received 
bids  for  the  contract  and  the  offer  was  made  only  a  day  before  the 
contract  was  awarded  to  the  defendant's  company. 


Amount  in  Controversy  as  Limiting  Jurisdiction. — The  general 
use  of  the  expression  "amount  in  controversy"  in  statutes  limiting 
the  jurisdiction  of  courts  often  presents  an  interesting  question 
of  construction  as  to  how  that  amount  is  to  be  determined.  The 
general  rule  for  its  determination  is  that  the  sum  demanded  in  the 
complaint  prima  facie  represents  the  amount  in  controversy,  but 
that  the  court  may  keep  an  eye  on  the  record  and  evidence  to  see 
whether  such  amount  be  alleged  in  good  faith.  Hilton  v.  Dickinson 
(1883)  108  U.  S.  165;  Less  v.  English  (C.  C.  A.  8th  Circ,  1898) 
85  Fed.  Rep.  471,  474.  Where  property  is  the  matter  in  dispute  or 
claims  for  liquidated  damages  are  sought  to  be  enforced,  little  diffi- 
culty, arises  as  the  real  sum  or  value  appears,  but  in  cases  of  torts 
greater  indulgence  is  allowed  owing  to  the  unliquidated  nature  of 
the  damages.      Barry  v.  Edmunds  (1886)  116  U.  S.  550. 

If  the  amount  be  alleged  merely  to  get  the  suit  within  a  cer- 
tain jurisdiction  the  court  will  dismiss  it  and  this  irrespective  of 
what  stage  the  case  has  reached  when  the  bad  faith  is  discovered. 
But  the  mere  fact  that  the  plaintiff  recovers  less  than  the  amount 
set  by  statute  does  not  show  bad  faith  or  divest  the  court  of  juris- 
diction. If  good  faith  be  used  the  courts  generally  seem  to  draw 
no  distinction  between  cases  where  the  full  amount  claimed  in 
the  complaint  is  not  recovered  because  the  plaintiff  fails  to  estab- 
lish  his  facts  and   where  he  fails  because  his  claim  is  unsound  in 
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law.     A  Texas  case  suggests  that  a  distinction  should  be  drawn 
and  holds  that  where  there  are  several  claims  for  damages  joined  in 
one  complaint  and  a  demurrer  is  sustained  as  to  one  the  court  loses 
jurisdiction  if  the  aggregate  amount  of  the  claims  is  thus  reduced  be- 
low the  amount  set  by  statute  but  that  if  this  same  item  were  thrown 
out  through  a  failure  in  evidence  the  court  would  not  lose  jurisdic- 
tion.      Western  Union  Tel.  Co.  v.  Arnold  (Tex.  1903)  77  S.  W.  244. 
The  court  argues  that  an  issue  of  law  does  not  involve  the  "amount 
in  controversy,"  but  that  an  issue  of  fact  does  bring  the  sum  claimed 
into  dispute.      This  seems  unsound    for  there  may  frequently  be 
issues  of  fact  the  determination  of  which  has  the  same  and  no  greater 
reference  to  the  amount  claimed  than  the  determination  of  an  issue 
of  law.     Suppose  A  brings  an  action  to  recover  from  B  for  the  con- 
version of  an  article  of  the  alleged  value  of  $200  joining  with  it  a 
claim  which   B  does  not  dispute  giving  an  aggregate  amount  suf- 
ficient to  give  a  certain  court  jurisdiction.      The  determination  of 
the  existence  of  the  alleged  facts  of  the  conversion  would  seem  to 
have  no  more  and  no  less  connection  with  the  "  amount  in  contro- 
versy "    than    the   determination    on    demurrer   whether   the    facts 
alleged  amounted  in  law  to  a  conversion.     Yet  under  the  Texas 
view  the  aggregate  amount  would  be  in  controversy  in  the  first  case 
but  not  in  the  second.      Ordinarily  the  question  of  the  amount  of 
damages  is  not  gone  into  until  after  the  determination  of  the  issues 
both  of  law  and  fact,  and  the  reasonable  view  would  indicate  that 
when  the  item  was  inserted  in  the  original  petition  in  good  faith  the 
amount  involved  was  in  controversy,  irrespective  of  such  issues,  and 
the  court  having  taken  jurisdiction  should  render  judgment  for  the 
remainder  of  the  aggregate  amount.     Martin  v.  Goode  (1892)  in  N. 
C.  288;  Bank  v.  Bradley  (C.   C.  A.  8th  Circ,    1896)  72  Fed.  867 
Where  then  there  is  an  allegation  of  damage,  based  upon  a  reason- 
able principle  of  law,  though  not  in  fact  a  cause  of  action,  with  rea- 
sonable evidence  to  support  the  claim,  such  damages  as  laid  repre- 
sent the  "amount  in  controversy"  according  to  the  reasonable  in- 
tendment of  the  statutory  provisions  limiting  the  jurisdiction  of  the 
courts. 

Territorial  Force  of  Warrant  to  Seize  for  Extradition. — By 
treaty  with  Great  Britain  the  United  States  engages  to  surrender  per- 
sons charged  with  specified  crimes  upon  production  of  such  evidence 
of  criminality  as  according  to  the  laws  of  the  place  where  the  fugitive 
should  be  found  would  justify  his  commitment  for  trial  if  the  offence 
had  been  there  committed;  and  Congress  has  provided  for  commis- 
sioners to  issue  warrants  for  the  apprehension  of  fugitives  under  such 
treaties.  Can  the  warrant  of  a  properly  authorized  commissioner  be 
issued  to  run  throughout  the  United  States  or  may  it  be  executed 
only  within  the  district  of  the  commissioner  ?  In  taking  the  latter 
position  the  recent  case  of  In  re  Walshe  (C.  C.  D.  Ind.,  1903) 
125  Fed.  572,  appears  to  be  both  unsound  on  principle  and  opposed 
to  precedent.  Nations  have  come  to  recognise  a  common  in- 
terest  in    the   repression  of   crime.       They  no    longer  extend  an 
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asylum  to  other  than  political  fugitives,  nor  does  the  refugee,  in  the 
eyes  of  the  pursuing  power,  acquire  any  legal  immunity  by  his 
escape  beyond  the  borders.  If  kidnapped  and  returned  for  trial 
a  protest  that  he  was  brought  within  the  jurisdiction  irregularly  is  of 
no  avail.  Nevertheless  the  right  of  a  state  to  demand  extradition 
rests  solelyon  treaty.  The  treaty  however  should  be  interpreted 
with  a  viewto  the  attainment  of  the  object  for  which  it  was  entered 
into,  and  a  desire  to  protect  the  criminal  or  invest  him  with  new 
rights  does  not  figure  among  these.  Hence  to  emphasize  the  words 
"  place  where  found  "  in  the  present  treaty  and  construe  them  as  for- 
bidding an  arrest  in  any  other  district  than  that  in  which  the  hear- 
ing is  to  take  place  virtually  creates  a  right  in  favor  of  the  fugitive 
for  which  there  is  no  warrant,  and,  in  fact,  contravenes  the  spirit  of 
the  agreement.  "  Place  where  found  "  means  no  more  than  such 
place  within  the  territories  of  either  party  as  may  witness  the  neces- 
sary inquiry  into  the  sufficiency  of  the  evidence  against  the  party 
accused,  and  not  the  particular  locality  where  the  physical  act  of 
capture  takes  place.  The  offender  against  a  foreign  society  acquires 
no  right  to  local  hearing  in  the  state  to  which  he  has  last  run.  It  is 
to  be  borne  in  mind  that  the  hearing  is  in  no  sense  a  final  trial  and 
the  sole  question  is  as  to  the  sufficiency  of  certain  evidence.  Any 
duly  authorized  federal  tribunal  is  competent  to  protect  all  the  in- 
terests the  United  States  has  under  the  treaty.  Were  the  question  a 
new  one,  then,  the  construction  of  the  court  should  be  objected  to 
as  technical  and  obstructive  to  justice.  But  the  principal  case 
undertakes  to  overthrow  a  rule  generally  accepted  and  acted  upon 
since  its  enunciation  in  the  case  of  Henrich  (1867)  5  Blatchf.  414, 
to  the  effect  that  the  warrant  in  question  runs  throughout  the  United 
States.  Moore  on  Extradition  §  304.  The  most  notable  discussion 
of  the  point  was  raised  in  connection  with  the  extradition  in  1881 
of  Giuseppe  Randazzo,  at  which  time  the  matter  was  brought  to  the 
attention  of  Congress.  Sen.  Ex.  Doc.  No.  20,  47th  Cong.  1st  sess. 
The  Committee  on  the  Judiciary  in  the  Senate  reported  that  under 
the  existing  practice  the  warrant  ran  throughout  the  United  States, 
and  inasmuch  as  extradition  existed  in  the  United  States  as  a 
whole,  regardless  of  locality,  and  not  with  the  states  or  in  reference 
to  any  section  or  district  a  change  in  the  law  was  not  advisable. 
Senate  Report  No.  82,  47th  Cong.  1st  sess.  The  arguments  ad- 
vanced by  the  principal  case  do  not  justify  a  subversion  of  this 
settled  policy. 

Identity  of  Causes  of  Action  in  Res  Judicata. — There  is  a 
striking  vagueness  in  the  language  of  judges  and  authors  when  the 
principles  of  res  judicata  are  before  them,  and  particularly  when 
the  doctrine  is  applied  to  the  prosecution  of  a  second  suit  for  the 
same  injury.  For  example  in  Wer/ein  v.  ]\Tew  Orleans  (1900)  177 
U.  S.  390,  the  statement  is  that  "a  former  judgment  between  the 
parties  or  their  privies  upon  the  same' cause  of  action  as  that  stated 
in  the  second  case  constitutes  an  absolute  bar  to  the  prosecution 
of  the  second  action,  not  only  as  to  every  matter  which  was  offered 
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and  received  to  sustain  or  defeat  the  claim  or  demand,  but  as  to 
any  other  admissible  matter  which  might  have  been  offered  for 
that  purpose  ";  but  the  difficulty  is  to  determine  when  the  causes 
of  action  are  the  same.  Identity  of  admissible  testimony  is  the 
test  which  has  been  most  widely  accepted.  Freeman  on  Judg- 
ments §  259,  Herman  on  Res  Judicata  96,  Black  on  Judgments, 
2nd  ed.  726:  but  this  would  seem  to  confine  the  application  of 
the  doctrine  in  limits  too  narrow  and  technical,  since  by  the 
ingenuity  of  the  pleader  the  issues  raised  in  the  two  suits  may  be 
made  to  vary,  though  each  be  on  the  same  claim  or  demand.  In 
a  late  case  in  the  District  Court  for  Massachusetts,  The  New 
Brunswick  (1903)  125  Fed.  567,  the  court  distinctly  rejects  this 
test,  and  holds  that  the  plaintiff  must  at  his  peril  so  frame  his 
pleadings  in  the  first  action  as  to  avail  himself  of  all  the  evi- 
dence necessary  to  prove  his  right  to  recover.  This  decision  seems 
properly  to  allow  the  doctrine  a  scope  denied  by  the  limitations  of 
the  rejected  rule,  but  it  suggests  no  test  to  replace  the  old  one,  nor 
do  the  solutions  of  other  judges  of  similar  views  seem  satisfactory. 
In  Wildman  v.  Wildman  (1898)  70  Conn.  700,  the  court  says  a 
cause  of  action  consists  of  a  right  belonging  to  the  plaintiff  and 
some  wrongful  act  or  omission  done  by  the  defendant;  but  this 
would  seem  to  substitute  one  difficulty  for  another.  The  act  of 
the  defendant  cannot  be  absolutely  a  wrongful  act,  but  only  as  it 
infringes  a  right  of  the  plaintiff.  It  is  therefore  the  rights  of  the 
plaintiff  which  must  be  examined,  rather  than  the  act  of  the  de- 
fendant. But  the  question  whether  the  second  suit  is  for  the  inva- 
sion of  the  same  or  a  different  right  necessitates  such  a  definition 
of  a  right  as  to  distinguish  one  from  another,  and  the  courts  are 
not  only  not  in  accord  on  a  definition,  but  their  decisions  are  in 
direct  conflict  on  facts  exactly  similar.  Reilly  v.  Sicilian  Asphalt 
Pav.  Co.  (1902)  170  N.  Y.  40;  Brunsden  v.  Humphrey  (1884)  L. 
R.  14  Q.  B.  D.  141;  Doran  v.  Cohen  (1888)  147  Mass.  342.  These 
were  cases  where  one  suit  was  for  the  invasion  of  a  right  of  person 
and  the  other  for  a  right  of  property.  Seemingly  these  classifica- 
tions of  rights  are  sufficiently  distinct  to  leave  no  question,  and 
when  courts  of  such  recognized  standing  are  found  in  conflict 
as  to  the  existence  of  any  distinction  even  between  these  rights 
there  would  seem  to  be  little  hope  of  making  such  a  distinction 
between  rights  of  the  same  class  as  is  required  to  make  the  Con- 
necticut definition  valuable. 

The  basic  principle  of  the  doctrine  is  protection  from  vexatious 
litigation,  and  this  is  supplemented  by  the  idea  of  juridical  econ- 
omy. Black  on  Judgments,  2nd  ed.  673.  The  latter  element  requires 
the  determination  of  a  matter  in  a  single  suit  where  each  party  may 
secure  his  rights  in  one  suit,  and  the  first  should  impel  each  party 
to  use  all  his  efforts  to  secure  those  rights  and  be  done.  Perhaps 
our  adjective  law  is  not  sufficiently  scientific  to  deduce  a  test  from 
it  which  will  invariably  solve  the  difficulty.  With  the  modification, 
however,  that  if  the  second  suit  presents  a  claim  which  could 
not   have  been    introduced   into  the  first    under   any  appropriate 
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to  acquire  the  the  statutes  of  tin-  United  States.     The 

court  says  thai  nation    had   no   power  to   purchase,  and 

therefore  no  1.  be  imposed  by  virtue  of  the  attempted 

purchase  of  the  can  not  form  the  basis 

of  an  action  a  ^he  well  settled  doctrine  in  the  United 

States  Supreme  -thed.  §264a. 

The  cour:  ipal  case  -ult  by  holding  that 
independent  itractual  rights  it  purported  to  confer,  the 
transfer  of  th<  .tie  to  the  real  estate 
held  by  the  a  hat  the  title  to  the  real  property  having 
vested  in  the  held  liable  for  its  share  of  the  ex- 
penses of  ibeles,  supra.  But  clearly 
the  bank  got  •  irough  the  mere  trans- 
fer of  the  s1  ition  of  any  deed.  Further  it 
would  seem  that  th  shareholder  had 
in  the  realtv  v  -  partner  and  the 
bank  not  uch  interest.  Riddle 
v.  While  ha  11  (]  v  of  Xatchez 
v.  Minot  544.  It  How  then  that  no  in- 
terest in  the  r  ink  on  which  to  found  the 
liability  of  a  of  the  pledgor  in 
the  joint  si  the  bank  by  its  ultra  vires 
contract  il  irtner.  In  this  event  the 
bank  is  fulh  to  hold,  collect 
the  incom<  t  the  pledgor 
to  rel  notice  of  the  bank's 
rights,  and  t!  the  onerous  burdens  which  the 
ownership  iny  with  it  See  Robinson  v.  South- 
ern Nation 


Elect  1  -  >sed   Principal. — 

Whether  a  ju  I  by  a  third  person  against  the  agent  of 

an  undiscl  cipal  will   I                  to   a  subsequent   action 

against  the  pi  is  a    [uesl                 I  by  a  case  in  the  United 

States  tor  the  Seventh  Circuit.      Barrell 

v.  Newb\  |  KM).      This  is  a  point  on  which  the 

authorities  di  Some  hold  with  the  principal  case  that  a  judg- 

mentagainsl  t  concludes  the  matter,  Priestly  v.  Fernie  {1865) 

3  H.  &C  97;  others  hold  that  satisfaction  alone  will  be  a  bar 

toasubseque  ymerv,  Bonsall  (1875)  79  Penn.  St.  298; 

Brown  v.  a  900)  48  App.  Div.  295.      It  is  commonly  stated 

that  the  thi  may  hold  either  the  principal  or  the  agent  at  his 

election,  and    ■.  constitutes  an  election  is  usually  a  question  of 

fact  to  be   del  nined    by  the  jury.      Mechem  on  Agency,   §  696. 

Accordingly  been  held,  that  filing  an  affidavit  of  proof  against 

the  estate  of  th  isolvent  agent,  Cur/is  v.    Williamson  (1874)  L.  R. 
10  Q.  B.  57,  oi  .en  commencing  suit  against  the  agent,  Cobb  v. 

Knapp  (1877.  •"■  Y.  348,  is  not  such  conclusive  evidence  of  an 

election  as   to  -:lude  a  subsequent  suit  against  the  principalis 
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pleadings,  the  action  should  be  allowed,  Malloney  v.  Horan  (1872) 
49  N.  Y.  in,  the  holding  of  the  Massachusetts  court  would  seem 
to  be  more  in  accord  with  these  underlying  ideas  than  the  older 
rule  and  to  be  preferred  even  though  the  court  has  nothing  more 
tangible  to  offer  than  the  declaration  that  "  the  substantial  identity 
of  two  causes  of  action  differently  expressed  is  deemed  within  the 
direct  knowledge  of  the  court  from  the  circumstances  of  the  case, 
without  need  of  canons  of  distinction."  Canons  of  distinction 
are  surely  desirable,  though  it  may  be  they  cannot  be  phrased. 
See  1  Columbia  Law  Review  133. 


Non-Liability  of  a  National  Bank  as  Partner. — Ordinarily 
the  legal  owner  of  stock  in  a  joint  stock  company  is  liable  as  part- 
ner in  the  absence  of  an  exempting  statute.  Does  a  national  bank 
which  has  received  stock  as  collateral  and  bought  it  in  to  protect 
itself  from  loss  assume  such  or  any  liability?  An  unexpected  an- 
swer to  this  question  has  been  given  by  the  Ohio  Supreme  Court  in 
Merchants  National  Bank  v.  Welirmann  (1903)  68  N.  E.  1004.  It 
was  there  held  that  so  far  as  the  purchase  of  the  stock  involved 
the  assumption  of  partnership  liability  it  was  ultra  vires  and  im- 
posed no  such  liability;  but  that  the  bank  became  joint  owner  of 
the  real  property  of  the  joint  stock  company  by  virtue  of  its  owner- 
ship of  the  shares,  and  that  having  taken  part  in  the  management 
of  the  property  through  its  agents  it  was  liable  for  a  share  of  the  ex- 
penses subsequently  incurred  by  the  company,  proportionate  to  the 
amount  of  stock  it  held,  in  this  case  nine-fortieths  of  the  whole. 
The  court  holds,  then,  that  while  the  bank  has  no  power  to  assume 
unlimited  liability  it  has  power  to  assume  nine-fortieths  of  such 
liability. 

The  conclusion  reached  that  a  bank  has  no  power  under  any 
circumstances  to  enter  into  a  partnership  seems  sound.  To  allow 
the  exercise  of  such  power  might  involve  a  bank  hopelessly 
and  would  be  contrary  to  the  holding  that  a  bank  cannot  enter 
into  general  business.  Cameron  v.  Bank  0/  Decatur  (Tex.  1896) 
34  S.  W.  178;  Cockrill  v.  Abeles  (C.  C.  A.  8th  Circ,  1898)  86 
Fed.  505.  If  a  bank  has  no  power  to  assume  the  liability  of  a 
partner,  it  would  seem  to  follow  that  it  cannot  acquire  a  partner's 
rights.  The  purchase  of  a  share  represents  the  entry  into  a  con- 
tract between  the  vendee  and  the  other  stockholders  involving  cer- 
tain rights  and  liabilities.  If  it  is  beyond  the  power  of  the  cor- 
poration to  assume  the  liabilities  of  the  contract  of  partnership,  it 
follows  that  it  has  no  power  to  enter  into  the  contract  at  all.  The 
court  cannot  make  a  new  contract  for  the  parties  and  say  that  the 
corporation  acquired  the  rights  but  did  not  assume  the  obligations 
incident  to  becoming  a  member  of  a  joint  stock-company.  In 
California  Bank  v.  Kennedy  (1896)  167  U.  S.  362  it  was  held  that 
where  a  national  bank  acquired  stock  in  another  bank  which  by  the 
law  of  California  made  the  former  liable  for  its  proportion  of  the 
debts  of  the  latter,  the  former  could  not  be  held  as  it  had  no  power 
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to  acquire  the  stock  under  the  statutes  of  the  United  States.  The 
court  says  that  the  corporation  had  no  power  to  purchase,  and 
therefore  no  liability  could  be  imposed  by  virtue  of  the  attempted 
purchase  of  the  stock.  Ultra  vires  contracts  cannot  form  the  basis 
of  an  action  according  to  the  well  settled  doctrine  in  the  United 
States  Supreme  Court.     Taylor  on  Corporations,  5th  ed.  §264a. 

The  court  in  the  principal  case  reaches  its  result  by  holding  that 
independent  of  the  contractual  rights  it  purported  to  confer,  the 
transfer  of  the  shares  operated  to  transfer  title  to  the  real  estate 
held  by  the  company,  that  the  title  to  the  real  property  having 
vested  in  the  bank  it  could  be  held  liable  for  its  share  of  the  ex- 
penses of  its  management.  Cockrill  v.  Abeles,  supra.  But  clearly 
the  bank  got  no  legal  title  to  the  real  estate  through  the  mere  trans- 
fer of  the  stock  and  there  is  no  mention  of  any  deed.  Further  it 
would  seem  that  the  equitable  interest  that  each  shareholder  had 
in  the  realty  was  merely  by  virtue  of  his  rights  as  partner  and  the 
bank  not  becoming  a  partner  obtained  no  such  interest.  Riddle 
v.  Whitehall  (1889)  135  U.  S.  621  at  634  et  seq.  City  of  Natchez 
v.  Minor  (1848)  17  Miss.  544.  It  would  follow  then  that  no  in- 
terest in  the  real  estate  passed  to  the  bank  on  which  to  found  the 
liability  of  a  joint  owner  and  that  as  the  interest  of  the  pledgor  in 
the  joint  stock  company  did  not  pass  to  the  bank  by  its  ultra  vires 
contract  it  was  under  no  liability  as  partner.  In  this  event  the 
bank  is  fully  protected  by  its  right  as  pledgee  to  hold,  collect 
the  income  and  sell;  creditors  still  have  the  liability  of  the  pledgor 
to  rely  on,  and,  as  has  been  decided,  have  notice  of  the  bank's 
rights,  and  the  bank  has  not  any  of  the  onerous  burdens  which  the 
ownership  of  the  stock  would  carry  with  it.  See  Robinson  v.  South- 
ern Actional  Bank  (1 900)  180  U.  S.  295. 


Election  as  against  Agent  and  Undisclosed  Principal. — 
Whether  a  judgment  secured  by  a  third  person  against  the  agent  of 
an  undisclosed  principal  will  be  a  bar  to  a  subsequent  action 
against  the  principal,  is  a  question  raised  by  a  case  in  the  United 
States  Circuit  Court  of  Appeals,  for  the  Seventh  Circuit.  Barrell 
v.  Newby  (C.  C.  A.  7th  Circ. ,  1904).  This  is  a  point  on  which  the 
authorities  differ.  Some  hold  with  the  principal  case  that  a  judg- 
ment against  the  agent  concludes  the  matter,  Priestly  v.  Fernie  (1865) 
3  H.  &  C.  977,  while  others  hold  that  satisfaction  alone  will  be  a  bar 
to  a  subsequent  action.  Beymerw.  Bonsall  (1875)  79  Penn.  St.  298; 
Brown  v.  Reiman  (1900)48  App.  Div.  295.  It  is  commonly  stated 
that  the  third  party  may  hold  either  the  principal  or  the  agent  at  his 
election,  and  what  constitutes  an  election  is  usually  a  question  of 
fact  to  be  determined  by  the  jury.  Mechem  on  Agency,  §  696. 
Accordingly  it  has  been  held,  that  filing  an  affidavit  of  proof  against 
the  estate  of  the  insolvent  agent,  Curtis  v.  Williamson  (1874)  L.  R. 
10  Q.  B.  57,  or  even  commencing  suit  against  the  agent,  Cobb  v. 
Knapp  (1877)  71  N.  Y.  348,  is  not  such  conclusive  evidence  of  an 
election  as   to  preclude  a  subsequent  suit  against  the  principal,  as 
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a  matter  of  law.  It  is  said,  however,  that  obtaining  a  judgment 
is  a  conclusive  election,  as  a  matter  of  law;  but  the  leading  English 
case  on  the  subject  appears  to  have  involved  no  question  of  elec- 
tion at  all,  Priestly  v.  Fernie,  supra,  for  there  is  nothing  in  the 
case  to  show  that  plaintiff  knew  of  the  existence  of  a  principal  until 
after  judgment  was  obtained.  Under  such  circumstances,  he  clearly 
could  have  exercised  no  election,  but  despite  this  fact,  the  judg- 
ment against  the  agent  was  held  to  close  the  matter.  See  also  Ken- 
dall v.  Hamilton  (1879)  4  App.  C.  504.  The  real  basis  of  the  de- 
cision seems  to  be  that  the  judgment  merges  the  cause  of  action, 
and  is  itself  a  satisfaction,  just  as  the  English  courts  hold  it  to  be 
in  the  case  of  a  judgment  against  one  of  several  joint  tort  feasors. 
If,  now,  we  turn  to  those  cases  in  which  satisfaction  and  not 
the  mere  judgment  is  the  essential  thing,  it  seems  also  that  the  ques- 
tion of  election  does  not  enter.  When  a  third  party,  with  a  full 
knowledge  of  all  the  facts,  obtains  a  judgment  against  the  agent, 
he  has  surely  by  his  acts  given  as  much  expression  to  his  intention 
to  elect  as  seems  ordinarily  possible,  and  if,  therefore,  despite  this, 
he  is  allowed  to  sue  the  principal  unless  he  gets  satisfaction,  it 
would  seem  to  be  so,  not  because  he  has  not  "elected, "in  any  rea- 
sonable meaning  of  that  term,  but  because  he  need  not,  since  he 
has  a  right  against  both  the  principal  and  the  agent,  which  nothing 
short  of  satisfaction  will  destroy.  It  would  seem  that  this  is  the 
real  ground  for  the  decisions  in  the  latter  class  of  cases,  nor  does 
any  serious  objection  to  this  view  appear.  Since  the  principal  re- 
ceives the  benefit  of  the  transaction,  there  is  no  cause  for  not  holding 
him  liable.  The  third  party  should  have  the  right  to  pursue  not  the 
principal  or  the  agent — which  is  another  way  of  saying  he  must  elect 
— but  both  of  them,  until  his  claim  is  satisfied.  Some  cases  have 
indeed  allowed  an  action  to  be  brought  against  them  jointly.  See 
Tew  v.  Wol/sohn  (1902)  76  N.  Y.  Supp.  919.  Any  difficulties  of 
procedure,  then,  that  might  be  involved,  ought  to  disappear  under 
modern  procedural  methods.  All  election  can  mean  in  such  cases 
— if  it  means  anything  at  all — is  that  plaintiff  cannot  get  payment 
of  his  claim  from  both  the  principal  and  the  agent,  but  must  be 
said  to  decide  to  take  payment  from  the  one  only  from  whom  in 
fact  he  has  received  it.  See  Am.  Trading  Co.  v.  Wilson  Sons  &  Co. 
(1902)  74  N.  Y.  Supp.  718.  See  also  McLean  v.  Sexton  (1899)44 
App.  Div.  520. 

Liability  of  a  Grantee  Who  Takes  Land  Subject  to  Incum- 
brances.— When  a  grantee  takes  land  "subject  to  a  mortgage"  it 
is  generally  said  that  he  thereby  becomes  bound  by  the  mortgage 
and  cannot  thereafter  attack  its  validity.  Jones  on  Mortgages 
§  149 1  et  seq.  This  result  appears  to  be  reached  by  the  courts 
with  great  uniformity  and  irrespective  of  the  character  of  the 
defense  set  up  by  such  grantee.  Fuller  cV  Co.  v.  Hunt  (1878)  48 
la.  163;  West  v.  Miller  (1890)  125  Ind.  70.  In  a  recent  case  in 
Tennessee  the  point  has  again  come  up  for  decision  and  the  ortho- 
dox result  was  reached.     Certain  land  had  been  subject  to  a  mort- 
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gage  for  thirteen  years  when  the  mortgagor's  executor  transferred 
it  to  the  defendants,  subject  to  the  mortgage.  By  Chapter  9  of  the 
Laws  of  1885  it  is  declared  that  the  lien  of  a  mortgage  shall  be 
discharged  in  ten  years  from  the  maturity  of  the  debt  secured. 
The  defendants  sought  to  take  advantage  of  the  statute  but  the 
court  held  that  they  were  estopped  by  accepting  the  deed  and  that 
the  mortgage  lien  would  not  be  barred  until  another  ten  years. 
Christian  v.  John  et  al.  (Tenn.  1903)  76  S.  W.  906. 

The  Tennessee  statute  as  interpreted  does  not  merely  give  a 
defense  to  the  mortgagor,  it  absolutely  destroys  the  lien  of  the 
mortgage.  Bank  v.  Smith  (1901)  107  Tenn.  476.  The  court  in 
the  principal  case  recognizes  that  such  is  the  effect  of  the  statute 
but  it  nevertheless  holds  the  defendants  bound.  That  is  to  say  the 
court  makes  no  distinction,  as  respects  the  obligation  of  the  grantee, 
between  a  void  or  non-existent  mortgage  and  a  mortgage  that  is  void- 
able at  the  option  of  the  mortgagor.  And  it  would  seem  that  such 
a  distinction  should  be  made.  If  the  mortgage  is  merely  voidable, 
if  there  is  some  personal  defense  which  the  mortgagor  may  or  may 
not  interpose,  it  would  seem  correct  to  hold  that  a  grantee  who 
takes  property  subject  to  such  a  mortgage  should  not  be  allowed 
to  attack  its  validity,  for  a  mortgage  although  voidable  is  neverthe- 
less a  mortgage  and  an  enforceable  mortgage  unless  and  until  the 
original  mortgagor  interposes  the  defense  to  which  he  alone  is 
entitled.  And  such  is  the  universal  holding Moulton  v.  Haskell (1892) 
50  Minn.  367. 

But  when,  as  in  the  principal  case,  the  mortgage  in  question  is 
not  voidable  merely  but  absolutely  void,  i.  e.  no  mortgage  at  all, 
it  would  seem  that  a  different  result  should  be  reached.  A  case  in 
Connecticut,  Goodman  v.  Randall  (1877)  44  Conn.  321,  though 
apparently  against  the  weight  of  authority,  Jones  on  Mortgages 
§  744  note,  appears  to  take  the  sound  view.  In  that  case  the  mort- 
gage was  not  signed  by  the  mortgagor,  and  in  a  suit  against  the 
grantee  of  the  mortgagor,  who  took  subject  to  the  mortgage,  it  was 
held  that  he  could  interpose  as  a  defense  the  fact  that  the  mortgage 
had  not  been  signed.  The  court  there  said,  "a  grantee,  by  accept- 
ing a  deed  which  describes  the  premises  as  subject  to  an  incum- 
brance, is  not  estopped  from  claiming  that  the  incumbrance  has 
no  existence  in  fact. " 

If  a  mortgage  is  void  and  there  is  no  reason  for  finding  an 
equitable  mortgage,  it  is,  so  far  as  the  law  is  concerned,  non-ex- 
istent and  there  is  by  force  of  it  no  lien  upon  thedand.  Such  being 
the  case  it  is  difficult  to  find  any  justification  for  the  holding  that 
such  a  mortgage  becomes  a  valid  and  subsisting  lien  upon  the 
premises  merely  because  the  grantee  of  the  premises  said  that  it  was 
a  lien,  especially  since  there  appears  no  good  reason  for  finding  an 
estoppel  in  favor  of  the  mortgagee.  There  is  no  magic  in  words 
sufficiently  potent  to  change  a  void  mortgage  into  a  good  mortgage 
and  it  would  seem  better  to  allow  a  grantee  to  show  that  the  mort- 
gage which  he  purported  to  assume  was  void  i.  e.  that  there  was  no 
mortgage  which  he  could  assume. 


RECENT  DECISIONS. 

Agency — Agent's  Duty  of  Good  Faith — Principal's  Right  to  Recover 
Commissions.  An  agent  authorized  to  sell  real  estate  received  a  secret 
profit  from  the  purchaser,  as  well  as  his  commission  from  the  principal. 
The  latter,  having  already  recovered  the  secret  profit,  sued  to  recover  the 
commission.  Held,  the  plaintiff  could  recover.  Andrews  v.  Ramsay  <S-» 
Co.  [1903]  2  K.  B.  635. 

Though  it  is  well  settled  that  an  agent  is  precluded  from  recovering  a 
commission  where  he  acts  for  interests  adverse  to  those  of  his  principal, 
Farnsworth  v.  Hemmer  (Mass.  1861)  1  Allen  494,  this  case  is  practically 
the  first  to  hold  that  the  principal  may  recover  the  commission  back  after 
having  paid  it.  Agency  being  a  fiduciary  relation  rests  in  its  very 
essence  upon  the  idea  that  the  agent  shall  act  with  a  sole  regard  to  the 
interests  of  his  principal,  with  disinterested  skill  and  zeal.  In  a  sale  the 
duty  to  sell  for  the  highest  price  for  one  party  and  buy  at  the  lowest  for 
the  other,  renders.it  impossible  for  one  to  act  as  agent  for  both  parties 
without  their  consent.  Rice  v.  Wood  (1873)  113  Mass.  133.  Secret  prof- 
its belong  to  the  principal.  Mayor  of  Salford  v.  Lever  [1891]  1  Q.  B. 
168.  The  agent  in  view  of  such  conduct  earns  no  commission  and  where 
paid  it  may  be  recovered  under  the  rule  that  where  money  is  paid  under 
a  mistake  of  fact,  it  may  be  recovered  as  for  a  failure  of  consideration. 
Such  conduct  amounts  to  a  fraud  on  the  principal.  Palmer  v.  Pirson 
(N.  Y.  1893)  4  Misc.  455. 

Agency — Undisclosed  Principal — Election.  With  full  knowledge  of 
the  existence  and  identity  of  a  principal,  and  his  part  in  a  given  transac- 
tion, the  plaintiff  brought  suit  against  the  agent,  and  execution  issued  on 
the  judgment  he  obtained.  Held,  this  was  such  evidence  of  an  election  to 
hold  the  agent  as  to  bar  a  subsequent  action  against  the  principal.  Bar- 
rel I  v.  Newby  (C.  C.  A.  7th  Circ,  1904)  36  Chicago  Legal  News,  342. 
See  Notes,  p.  22. 

Bankruptcy — Preference— Intent  of  Debtor.  Bankruptcy  Act,  1898, 
§  60,  provides  (a)  that  an  insolvent  gives  a  preference  if  he  makes  a 
transfer  by  which  any  creditor  is  enabled  to  obtain  a  greater  percentage 
than  other  creditors  of  the  same  class,  and  (b)  that  the  trustee  may  re- 
cover such  preference  if  the  person  receiving  it  had  reasonable  cause  to 
believe  that  a  preference  was  intended.  Held,  the  trustee  may  recover 
without  proving  an  intent  on  the  part  of  the  insolvent  to  give  a  prefer- 
ence. Benedict  v.  Deshel  (N.  Y.  1903)  68  N.  E.  999.  Haight  and  Cul- 
len,  JJ.,  dissenting. 

In  the  Act  of  1867,  §  35,  the  debtor's  intent  to  prefer  was  a  necessary 
part  of  a  preference.  The  words  requiring  such  intent  were  omitted 
from  the  Act  of  1898,  §  60  (a),  and  the  courts  have  considered  this  omis- 
sion as  indicating  that  Congress  intended  to  dispense  with  the  prefer- 
ential intent.  Pirie  v.  Trust  Co.  (1900)  182  U.  S.  438.  A  mere  pay- 
ment, within  four  months  preceding  the  riling  of  the  petition,  or  after 
the  filing  and  before  the  adjudication  in  bankruptcy,  giving  one  creditor 
an  advantage  over  others,  now  constitutes  a  preference,  voidable  by  the 
trustee  on  showing  that  the  person  receiving  it  had  reasonable  cause  to 
believe  a  preference  was  intended.     Collier  on  Bankruptcy,  4th  ed.,  §  60. 

Bankruptcy — Surrender  of  Preference — Meaning  of  Transfer. 
Within  four  months  of  the  adjudication  an  insolvent  deposited  money  sub- 
ject to  check  in  a  bank  which  had  claims  against  the  depositor  for  notes 
discounted.  Held,  not  a  "transfer  of  property  the  effect  of  which 
would  enable  the  creditor  to  obtain  a  greater  percentage  of  his  debt  than 
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any  other,"  and  so,  within  the  meaning  of  the  act,  creating  a  preference 
which  the  bank  must  surrender  before  being  allowed  to  prove  for  the 
balance.  N.  Y.  County  Nat' I.  Bank  v.  Massey  (1904)  24  Sup.  Ct.  Rep. 
199. 

Money  has  been  held  to  be  property  within  the  intent  of  this  section, 
so  the  sole  doubt  was  as  to  what  was  comprehended  by  the  term  "  trans- 
fer." In  another  part  of  the  act  it  is  described  as  including  "Jhe  sale 
and  every  other  and  different  mode  of  disposing  of  or  parting  with  prop- 
erty, *  *  *  absolutely  or  conditionally,  as  payment,  pledge,  mort- 
fage,  gift  or  security."  In  Pirie  v.  Chicago  T.  &^  T.  Co.  (1902)  182  U. 
.  438,  liberality  in  the  application  of  this  word  was  promised,  and  if 
broadly  construed  this  definition  would  seem  to  include  the  present  trans- 
action, the  effect  of  which  was  obviously  within  the  disapproval  of  the 
act.  The  court  however  avoids  requiring  a  bank  to  surrender  a  deposit 
by  insisting  upon  a  distinction  between  transfers  for  the  sole  benefit  of 
the  creditor  and  those  which  create  an  obligation  in  favor  of  the  bank- 
rupt. That  the  creditor,  as  in  the  present  case,  obtains  a  greater  per- 
centage of  his  debt  is  only  an  indirect  result  of  the  second  class  of  trans- 
fers, and  they  are  not  included  within  the  strict  letter  of  the  act.  The 
distinction  brought  out  cannot  be  denied,  but  if,  as  the  Pirie  case  main- 
tains, "  transfer"  is  here  used  in  its  most  comprehensive  sense,  preclu- 
ding all  technicality  and  narrowness  of  meaning,  both  classes  of  transfer 
might  be  regarded  as  within  the  contemplation  of  the  legislators,  and 
this  view  would  seem  to  better  preserve  the  spirit  of  the  enactment  and 
secure  that  equality  among  creditors  which  was  its  object. 

Carriers—  Ejectment  of  Passenger — Mistake  of  Conductor.  The 
plaintiff  offered  to  pay  his  fare  from  a  dollar  bill  which  the  conductor 
honestly  believed  to  be  counterfeit,  and  refusing  to  accept  it,  ejected  the 
plaintiff.  Held,  as  the  plaintiff  had  offered  his  fare  in  legal  tender  his 
ejectment  was  unlawful  and  as  an  element  of  damage  the  injury  to  his 
character  might  be  considered.  Breen  v.  St.  Louis  Transit  Co.  (Mo. 
1903)  77  S.  W.  78. 

Where  a  ticket  void  upon  its  face  is  tendered  the  carrier  is  relieved 
from  liability  in  case  of  ejectment,  on  the  theory  of  reasonable  regula- 
tion. Southern  Ry.  Co.  v.  Watson  (1900)  no  Ga.  681  ;  3  Columbia 
Law  Review  577;  but  where  the  ticket  is  valid,  the  conductor  must  act  at 
his  peril.  Chicago  etc.  Ry.  Co.  v.  Conley  (1892)  6  Ind.  App.  9  ;  Hutchin- 
son on  Carriers  §  593.  The  principal  case  is  sound  both  on  principle  and 
authority.  Jersey  City  &*  Bergen  R.  Co.  v.  Morgan  (1889)  52  N.  J.  L. 
60.  It  would  seem  unreasonable  to  allow  the  conductor  to  be  the  abso- 
lute judge  of  legal  tender.  Ruth  v.  St.  Louis  Transit  Co.  (1903)  98  Mo. 
App.  1. 

Constitutional  Law — Equal  Protection  of  the  Laws — Race  Discrimi- 
nation in  Selection  of  Grand  Jury.  The  jury  commissioners  appointed 
in  a  county  where  a  fourth  of  the  population  were  negroes  were  all  white 
men,  and  of  the  grand  and  petit  jury  lists  drawn  for  the  trial  of  the  de- 
fendant only  one  name  was  that  of  a  negro,  and  he  was  either  dead  or 
had  left  the  county  years  befo-e.  Held,  the  defendant  was  deprived  of 
the  equal  protection  of  the  law*.     Smith  v.  State  (Tex.  1903)  77  S.  W. 

453- 

The  decision  is  in  accord  withholdings  of  the  courts  both  of  the  United 
States,  Carter  v.    Texas  (1900)  177  U.  S.  442  ;  Strander  v.  West  Vir- 

{inia  (1879)  100  U.  S.  303,  and  of  the  states,  State  v.  Joseph  (1893)  45 
a.  Ann.  Q03  ;  Commonwealth  v.  Johnson  (1880)  78  Ky.  509  ;  though  by 
denying  that  discrimination  was  shown  in  the  particular  case,  the  state 
courts  seem  inclined  to  avoid  disturbing  a  verdict,  saying  that  the 
fact  that  no  negroes  were  put  on  the  grand  jury  is  not  proof, 
alone,  of  discrimination.  State  v.  Joseph,  supra;  Cavittv.  State  (1883) 
15  Tex.  App.  190.  In  Carter  v.  Texas,  supra,  the  court  say:  "When- 
ever by  any  action  of  a  State,  whether  through  its  legislature,  through 
its  courts,  or  through  its  executive  or  administrative  officers,  all  persons 
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of  the  African  race  are  excluded,  solely  because  of  their  race  or  color, 
from  serving  as  grand  jurors  in  the  criminal  prosecution  of  a  person  of 
the  African  race,  the  equal  protection  of  the  laws  is  denied  to  him,  con- 
trary to  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States."    See  i  Columbia  Law  Review  196. 

Constitutional  Law— Foreign  Judgments — Full  Faith  and  Credit. 
Both  the  plaintiff  and  the  defendant  in  an  action  brought  in  New  York 
on  a  judgment  obtained  in  Illinois  were  foreign  corporations.  Under 
the  provisions  of  the  New  York  Code  of  Civil  Procedure,  §  1780,  one  for- 
eign corporation  cannot  sue  another  in  the  New  York  courts  unless  the 
cause  of  action  arises  within  the  state.  Held,  upon  -demurrer  to  the 
jurisdiction,  that  the  action  could  not  be  maintained.  Anglo-American 
Provision  Co.  v.  Davis  Provision  Co.  (1903)  24  Sup.  Ct.  Rep.  92. 

The  plaintiff  sued  in  Indiana  upon  a  personal  judgment  obtained  in 
Pennsylvania  against  a  non-resident  without  personal  service  or  appear- 
ance by  the  defendant.  Held,  the  action  could  not  be  maintained. 
Dunn  v.  Dilks  (1903)  68  N.  E.  1035. 

There  is  no  constitutional  inhibition  which  forbids  legislation  by  the 
states  upon  the  remedy  in  suits  on  judgments  obtained  in  other  states, 
so  long  as  such  legislation  does  not  go  to  the  merits.  McElmoyle  v.  Co- 
hen  (1839)  13  Pet.  312.  Art.  IV,  Sect.  1,  Const.  U.  S,  establishes  a  rule 
of  evidence  and  does  not  go  to  the  jurisdiction.  Wisconsin  v.  Pelican 
Ins.  Co.  (1887)  127  U.  S.  265;  Story,  Conn.  L.  §  609.  The  Illinois  judg- 
ment could  have  no  extraterritorial  force,  and  it  would  seem  clear  that 
New  York  may  deny  a  jurisdiction  for  it.  §  1780  goes  to  the  remedy 
and  is  constitutional.  While,  generally,  a  regular  foreign  judgment  is 
entitled  to  full  faith  and  credit  when  the  same  question  is  presented  for 
decision  in  another  state,  Hanley  v.  Donoghue  (1885)  116  U.  S.  1,  4,  to 
give  it  the  force  of  a  judgment,  it  must  be  made  a  judgment  there,  and 
the  court  of  the  forum  may  inquire  into  the  jurisdiction  of  the  first  State 
over  the  parties  and  subject-matter.  D'Arcyv.  Ketchum  (1850)  11  How. 
165;  Pennoyer  v.  Neff  (1877)  95  U.  S.  714. 

Constitutional  Law — Due  Process  of  Law — Distribution  of  Proceeds 
of  Licenses.  The  charter  of  a  city  provided  that  moneys  received  from 
licenses  in  the  city  should  be  apportioned  one-fourth  to  the  state,  one- 
fourth  to  the  county  and  the  remainder  to  the  city.  Held,  the  provision 
is  in  contravention  of  the  Bill  of  Rights,  declaring  that  no  person  shall 
be  deprived  of  property  without  due  process  of  law,  and  that  private 
property  shall  not  be  taken  for  public  use  without  compensation.  State 
ex  rel.  City  of  Reno  v.  Boyd  (Nev.  1903)  74  Pac.  654. 

It  is  impossible  to  support  this  decision  on  the  ground  first  given.' 
The  power  of  the  legislature  to  tax  is  unlimited  except  as  specifically 
restrained  by  the  Constitution.  In  the  matter  of  Van  Antwerp  et  at. 
(1874)  56  N.  Y.  261.  The  municipal  corporation  is  created  by  the  State, 
as  a  governmental  agent  of  the  State,  and  the  State  may,  in  turn  exer- 
cise general  control  of  its  public  property.  Mount  Hope  Cemetery  v. 
Boston  (1893)  158  Mass.  509.  On  the  other  hand,  the  statute  being  a 
special  one — the  provisions  of  which  were  not  applicable  to  other  cities, 
it  becomes  apparent  that  the  taxpayers  of  Reno,  as  individuals,  were 
indirectly  subjected  to  an  exceptional  and  unjust  burden.  And  there  is 
authority  for  the  position  that  such  an  enactment  is  unconstitutional. 
Cooley,  Taxation,  pp.  140-144.  See  35  Am.  St.  Rep.  525  for  a  note  on 
"  Legislative  Control  over  the  Property  of  Municipalities." 

Constitutional  Law — Stare  Decisis.  Having  declared  an  act  of  the 
legislature  valid  and  constitutional,  held,  the  Supreme  Court,  may 
reverse  that  decision  if  no  vested  rights  will  be  thereby  affected.  State 
v.  Lewis  (1903),  48  Ohio  Bulletin,  1001. 

A  decision  upon  a  point  of  common  law  will  not  be  reversed  except  for 
the  most  cogent  reasons,  if  such  reversal  will  affect  property  or  contract 
rights.  Cooley's  Const.  Lim.,  7th  ed.  83;  Mc  Vay's  Adm'r  v.  Ijams 
(1855)  27  Ala.  238.     The  question  presented  by  the  dictum   in   the  prin- 
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cipal  case  is  whether  the  same  rule  should  be  applied  to  decisions  invol- 
ving constitutional  questions.  On  principle  it  would  seem  that  an  uncon- 
stitutional act  being  a  nullity,  no  rights  could  vest  thereunder,  and  that 
therefore  the  rule  should  be  ignored.  San  Francisco  v.  L.  V.  N.  N. 
(1874)  48Cal.  493,  523;  Higgins  v.  Bordages  (1895)  88  Tex.  458.  It  has 
been  decided,  however,  that  sufficient  equities  can  be  acquired  against 
the  United  States,  under  an  unconstitutional  act  of  Congress  to  justify 
an  appropriation  in  their  discharge,  U.  S.  v.  Realty  Co.  (1896)  163 
U.  S.  427,  and  the  policy,  which  favors  stability  in  property  and  con- 
tract rights,  has  been  invoked  to  justify  the  rule,  and  this,  even  though 
the  court  admits  that,  were  the  question  a  new  one,  a  different  conclu- 
sion would  probably  be  reached.  Fisher  v.  Haricon  Iron  Co.  (i860)  10 
Wis.  351.  But  here  it  would  appear  that  the  interests  of  justice  would 
be  sufficiently  served  by  withholding  from  the  decision  any  retroactive 
effect.  This  avoids  the  difficulty,  on  the  one  hand,  of  denying  the  incep- 
tion of  rights,  and,  on  the  other,  of  perpetuating  error.  For  a  discussion 
of  a  change  of  opinion  as  a  law  impairing  contract  obligations,  and 
Federal  jurisdiction  therein,  see  Storrie  v.  Cortes  (1896)  90  Tex.  283;  3 
Columbia  Law  Review,  272. 

Constitutional  Law — Taxation — Due  Process  of  Law.  A  statute  pro- 
vided that  possession  of  a  tax  receipt  should  be  conclusive  evidence  that 
all  taxes  had  been  paid  on  the  property  and  should  be  a  bar  to  their  collec- 
tion. Held,  the  statute  was  repugnant  to  the  constitutional  provision 
that  no  person  shall  be  deprived  of  property  without  due  process  of  law, 
and  to  the  provision  that  all  laws  exempting  property  from  taxation  shall 
be  void.     Harris  v.  Stearns  (S.  Dak.  1903)  97  N.  "W.  361. 

Assuming  the  court's  interpretation  of  the  statute  to  be  correct  the 
decision  may  be  supported,  not  on  the  ground  that  the  county  was — as  a 

{>erson — deprived  or  property,  but  because  any  attempt  on  the  part  of  the 
egislature  to  establish  a  conclusive  rule  of  evidence  is,  generally,  in 
itself  unconstitutional.  Cooley,  Cons.  Lim.,  7th  ed.,  526.  In  this  case, 
moreover,  the  law  would  tend  to  exempt  property  from  taxation  by  pre- 
cluding the  county  from  introducing  facts,  if  any,  showing  that  the  tax 
had  not,  in  fact,  been  paid. 

Corporations — Labor  Union— Injunction — Contempt.  In  a  suit  for  vio- 
lation of  a  "  strike  "  injunction  against  an  incorporated  labor  union,  held, 
as  the  acts  of  the  strikers  amounted  to  a  corporate  breach  of  the  in- 
junction, the  cotporation  was  liable  to  a  fine  for  contempt  of  court. 
Chicago  Typotheta  v.  Franklin  Union  (111.  1903)  36  Chicago  Legal 
News  142. 

That  an  injunction  can  be  granted  against  a  corporation  and  a  fine 
imposed  for  violation  of  such  injunction  is  well  settled.  Cary  Mfg.  Co. 
v.  Acme  Co.  (C.  C  .A.  2d  Circ,  1901)  108  Fed.  873;  Mayor  v.  Ferry  Co. 
(1876)  64  N.  Y.  622;  Morawetz  on  Private  Corporations,  2nd  ed.  §  734. 
The  reason  why  the  injunction  has  not  been  used  against  labor  unions 
before  is  probably,  as  the  court  says,  because  so  few  of  them  are  incor- 
porated. The  difficulty  in  such  cases  is  one  of  fact  i.  e.  finding  a  corpo- 
rate breach.  In  the  principal  case  the  facts  seem  reasonably  to  sustain 
the  court  in  such  a  finding,  for  the  evidence  showed  that  though  some  of 
the  union's  officers  had  taken  part  in  the  assaults,  and  had  offered  bribes 
to  employees  which  were  paid  by  the  union  treasurer,  they  were  not 
informed  against  at  union  headquarters,  nor  were  any  strike  benefits 
withheld: 

Corporations — National  Banks — Powers— Lease.  The  Broadway 
National  Bank  of  which  the  plaintiff  in  error  was  the  receiver  leased  the 
property  of  the  defendants  in  error  for  a  term  extending  beyond  the 
duration  of  its  charter.  The  lease  provided  that  it  should  be  assignable 
only  with  the  consent  of  the  lessor.  In  an  action  upon  the  lease  the 
plaintiff  in  error  contended  inter  alia  that  the  lease  was  ultra  vires 
and  void.  Held,  the  lease  was  valid.  Weeks  v.  International  Trust 
Co.  (C.  C.  A.  1st  Circ,  1903)  125  Fed.  Rep.  370. 
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The  rule  is  well  settled  that  a  corporation  may  acquire  land  in  fee  or 
may  accept  a  lease  for  a  term  which  will  outlast  its  corporate  life 
whenever  the  interest  in  the  property  is  alienable  at  or  prior  to  dissolu- 
tion. Detroit  Citizens  St.  By.  Co.  v.  City  of  Detroit  (1894)  64  Fed.  Rep. 
628;  Brown  v.  Schleier  (1902)  118  Fed.  9S1.  But  notwithstanding  the 
requirement  of  alienability  the  corporation  by  assignment  does  not  free 
itself  from  liability  on  the  covenants  in  the  lease.  Yet  the  question 
remains  whether  this  lease  may  be  termed  assignable.  It  would  seem 
that  the  court  properly  so  construed  it,  even  though  it  could  be  assigned 
only  upon  a  condition.  The  result  of  the  decision  is  further  fortified  by 
the  provision  permitting  a  national  bank  to  renew  its  charter  as  a  matter 
of  course.     Comp.  St.  1901,  p.  3,  457. 

Corporations — Non-liability  of  Bank  as  Partner — Joint  Stock  Com- 
panies. The  defendant  in  error,  the  plaintiff  below,  sought  to  hold  the 
Merchant's  National  Bank  liable  as  partner  on  its  stock  in  a  joint-stock 
companv  organized  for  the  purpose  of  dealing  in  real  estate.  The  bank 
was  alleged  to  be  owner  on  the  ground  that  it  caused  stock,  held  by  it  as 
collateral,  to  be  transferred  to  it  on  the  books  of  the  company  on  sur- 
render of  the  note  which  the  stock  secured.  The  defendant  below 
pleaded  that  it  never  became  a  partner  but  held  the  nine  shares  merely  as 
collateral.  Held,  the  bank  had  no  power  to  assume  the  liability  of  a 
partner,  and  could  not  be  held  on  that  ground;  but  that  the  transfer  of 
the  stock  to  the  bank  made  it  legal  owner  of  the  stock,  and  consequently 
it  became  an  owner  of  the  realty  held  by  the  stock  company,  and  there- 
fore became  liable  for  its  share  (nine-fortieths)  of  the  expenses  incurred 
in  "purchasing,  holding,  managing,  improving  and  disposing  of  said 
property."  National  Batik  v.  Wehrmann  (1904)  68  N.  E.  1004.  See 
Notes,  p.  220. 

Criminal  Law — Attempt  to  Bribe.  The  defendant  Butler  was  indicted 
for  an  attempt  to  bribe.  The  City  Council  of  St.  Louis  passed  an  ordi- 
nance directing  the  Board  of  Health  to  enter  into  a  contract  for  the  re- 
moval of  the  city's  garbage.  Pending  the  awarding  of  the  contract  the 
defendant  offered  one  Chapman,  a  member  of  the  board,  a  bribe  if  he 
would  vote  to  give  the  contract  to  a  certain  company  in  which  Butler 
was  interested.  The  indictment  was  based  on  a  statute  denning  an 
attempt  to  bribe  to  be  offering  a  reward  to  a  public  officer  to  influence  his 
decision  "  on  any  matter  which  may  be  then  pending  or  which  may  by 
law  be  brought  before  him  in  his  official  capacity."  Held  the  defendant 
was  not  guilty  as  the  ordinance  was  illegal  and  void  and  the  matter  could 
therefore  not  be  brought  before  Chapman  by  law  in  his  official  capacity. 
State  v.  Butler  (Mo.  1903)  77  S.  W.  560.     See  Notes,  p.  214. 

Equity — Inadequacy  of  Legal  Remedy — Jurisdiction  of  Federal 
Courts.  The  defendant  brought  an  action  in  a  State  court  to  recover  on 
an  insurance  policy.  The  plaintiff  filed  a  bill  in  equity  in  a  Federal 
court  asking  for  a  cancellation  of  the  policy  on  the  ground  of  fraud  and 
alleging  inadequacy  of  legal  remedy  (ij  because,  under  a  State  statute,  it 
could  not  remove  to  a  Federal  court  the  action  instituted  by  the  defend- 
ant, without  losing  its  license  to  do  business  in  the  State,  and  (2)  because 
the  law  as  applied  in  the  Federal  courts  was  more  favorable  to  the  plain- 
tiff than  in  the  State  courts.  Held,  there  was  not  such  inadequacy  of 
legal  remedy  as  would  justify  equity  in  taking  jurisdiction.  Cable  v. 
Ins.  Co.  (1903)  191  U.  S.  288. 

Under  Ins.  Co.  v.  Bailey  (U.  S.  1871)  13  Wall.  616,  the  court  could  only 
take  jurisdiction  if  the  plaintiff's  remedy  at  law  was  inadequate,  and  the 
facts  of  the  principal  case  do  not   seem  to  show  such  inadequacy.     The 

Slaintiff  had  the  power  to  remove  to  a  Federal  court  the  suit  instituted 
y  the  defendant,  Ins.  Co.  v.  Morse  (U.  S.  1874)  20  Wall.  445,  and  the 
fact  that  by  so  doing  its  license  might  be  lost,  was  the  result  of  its  own 
act  in  accepting  the  license  with  such  a  condition  attached.  Having 
such  right  of  removal  the  second  ground  also  fails,  for  the  case  would 
come  under  the  jurisdiction  of  the  Federal  courts  by  such  removal. 
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Evidence — Competency  of  Witness.  The  plaintiff  was  the  grantee  of 
an  easement  in  certain  land.  Twenty-one  years  thereafter  the  land  was 
conveyed  to  the  defendant  without  reference  to  the  easement.  After  the 
death  of  the  grantor  the  plaintiff  sued  to  establish  the  easement.  The 
defendant  pleaded  an  abandonment  by  reason  of  the  adverse  user  of  the 
land  by  the  grantor  for  a  period  upwards  of  twenty  years.  In  rebuttal 
the  plaintiff  sought  to  show  that  the  seeming  adverse  user  by  the  deceased 
grantor  was  by  the  plaintiff's  permission.  Held,  the  plaintiff  was  not  a 
competent  witness  to  show  such  fact.  Pascal  v.  Fels  (Penn.  1903)  56  At. 
320. 

Under  the  statute  in  Pennsylvania,  1887  P.  L.  159,  when  one  of  the 
parties  to  a  transaction  is  dead  and  his  right  has  passed  to  the  party  on 
the  record  who  represents  his  interest  in  the  subject  of  the  controversy 
the  surviving  party  whose  interest  is  adverse  is  incompetent  to  prove  any 
transaction  between  himself  and  the  deceased.  Karns  v.  Tanner  (1870) 
66  Pa.  297;  Arthurs  v.  King  (1877)  84  Pa.  525;  Chase  v.  Irvin  (1878)  87 
Pa.  286.  Similar  statutes  have  been  passed  in  nearly  all  of  the  States. 
N.  Y.  Code  Civ.  Proc.  £  829.  See  also  U.  S.  Revised  Statutes  §  858. 
Such  evidence,  however,  may  be  given  in  rebuttal  when  the  representa- 
tive of  the  deceased  is  examined  in  his  own  behalf.  Lewis  v.  Merritt 
(1S89)  113  N.  Y.  386;  Nay  v.  Curley  (1889)  113  N.  Y.  575-  The  purpose 
of  these  statutes  is  to  place  the  parties  upon  an  equal  footing  and  prevent 
the  surviving  party  to  the  transaction  from  assuming  the  unjust  position 
of  offering  his  version  of  it  when  death  has  stopped  the  mouth  of  the  other 
party.     Card  v.  Card  (1868)  39  N.  Y.  317. 

Evidence — Competency — Tracking  of  Defendant  in  Criminal  Action 
by  Bloodhounds.  The  trial  court  admitted  evidence  of  the  behavior  of 
bloodhounds  in  apparently  trailing  the  defendant,  there  being  no  corrobo- 
rative evidence.     Held,  erroneous.     Brott  v.  State  (Nebr.  1903)  97  N.  W. 

593- 

It  has  been  held  that  evidence  of  the  behavior  of  trained  bloodhounds 
maybe  introduced,  Hodge  v.  State  (1892)  98  Ala.  10;  Simpson  v.  State 
(1895)  in  id.  6,  but  where  there  was  no  evidence  of  the  bloodhounds  being 
trained,  the  evidence  was  held  to  be  inadmissible.  Pedigo  v.  Common- 
wealth (1898)  103  Ky.  41.  In  all  of  these  cases  there  was  other  testimony 
as  to  the  facts  sought  to  be  shown  by  the  actions  of  the  bloodhounds, 
while  in  the  principal  case  there  was  none.  The  court  in  the  principal 
case  seems  to  go,  partly  at  least,  on  the  ground  that  the  jury,  influenced 
by  a  superstitious  belief  in  the  bloodhound's  infallibility,  will  give  too 
much  weight  to  this  evidence.  The  question  of  the  weight  to  be  given 
evidence  is  usually  for  the  jury. 

Insurance — Mutual  Benefit  Association — Amendment  of  By-Laws.  In 
a  certificate  of  insurance  it  was  specifically  agreed  that  the  laws  of  the 
association  then  in  force  or  which  should  thereafter  be  adopted  should 
form  the  basis  of  the  contract.  An  amendment  was  subsequently  passed 
reducing  the  amount  to  be  paid  in  case  of  suicide.  Held,  the  insured  was 
bound  by  the  amendment.  E-versburg  v.  Supreme  Tent,  K.  of  M. 
(Tex.  1903)  77  S.  W.  246. 

A  certificate  provided  for  payment  "as  provided  in  the  laws  of  the 
order,"  which  included  a  provision  for  amendment.  An  amendment  was 
passed  changing  the  liability  in  case  of  permanent  disability.  Held,  the 
insured  is  not  bound.  Beach  v.  Supreme  Tent,  K.  of  M.  (1904)  177  N.  Y. 
100. 

If  payment  is  to  be  made  as  provided  in  the  laws  of  the  order,  and 
they  provide  for  amendments,  it  would  seem  immaterial  whether  or  not 
such  a  provision  were  expressly  made  in  the  certificate.  The  New  York 
decision  turns  on  this  distinction,  however,  and  the  holdings  may,  in  a 
measure,  be  reconciled  in  accordance  with  it.  The  Texas  case  seems 
unquestionably  sound,  though  see,  contra,  Hale  v.  Euuitable  Aid  Union 
(1895)  168  Pa.  377.  That  the  authority  to  amend  was  not  incorporated  in 
the  contract  in  the  New  York  case  seems  scarcely  tenable,  Bowie  v. 
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Grand  Lodge  L.  of  W.  (1893)  99  Cal.  392,  though  well  supported  by- 
authority.  Hobbs  v.  la.  Mut.  Ben.  Assn.  (1891)  82  la.  107;  Starling  v. 
Sup.  Council  R.  T.  of  T.  (1896)  108  Mich.  440.  See  3  Columbia  Law 
Review  423,  495,  as  to  the  remedy  of  the  insured. 

Insurance — Waiver  of  Defense  by  Insurer.  The  defendant,  an  in- 
surer, refused  to  pay  a  policy  for  the  alleged  reason  that  premiums  had 
not  been  paid.  Upon  suit  brought  the  defendant  set  up  a  breach  of  war- 
ranty as  an  additional  defense.  Held,  the  defendant  had  waived  the  sec- 
ond ground  of  defense  when,  with  full  knowledge  of  the  facts,  it  refused 
to  pay  upon  the  first  ground  alone.  Taylor  v.  Supreme  Lodge  etc. 
(Mich.  1903)  36  Chicago  Legal  News,  173. 

It  is  an  accepted  doctrine  in  the  law  of  insurance  that  an  insurer  will 
be  held  to  have  waived  a  defense  if  he  has  led  the  insured  to  believe  that 
it  will  not  be  relied  upon  and  the  insured,  acting  upon  this  belief  has 
incurred  expense.  May  on  Insurance  §  507;  Brink  v.  his.  Co.  (1880)  80 
N.  Y.  108.  The  difficulty  in  the  principal  case  is  to  find  that  the  insured 
had  been  misled  to  his  injury  unless  it  be  assumed  that,  had  he  been 
informed  of  the  other  defense,  he  would  not  have  sued  and  would  there- 
fore have  saved  the  cost  of  the  suit.  But  this  is  problematical  and  would 
hardly  seem  a  sufficient  ground  upon  which  to  base  an  estoppel.  Rich- 
ards on  Insurance  §  84;  see  also  1  Columbia  Law  Review  408. 

International  Law — Extradition — Warrant  of  Arrest.  A  United 
States  commissioner  authorized  to  issue  warrants  to  seize  for  extradition 
issued  a  warrant  for  the  apprehension  of  a  fugitive.  Held,  the  warrant 
could  not  be  executed  anywhere  in  the  United  States,  but  only  if  the 
fugitive  were  found  within  the  district  of  the  commissioner.  In  re 
Walsh  (1904)  125  Fed.  572.     See  Notes,  p.  217. 

Mortgages — Statute  of  Limitations.  Property  which  had  been 
mortgaged  in  1880  was  granted  in  1893  to  the  defendant  by  a  deed  recit- 
ing that  he  assumed  the  mortgage.  By  statute  in  Tennessee  a  mortgage 
lien  is  discharged  at  the  end  of  ten  years.  In  an  action  on  the  mortgage, 
held,  the  defendant  by  accepting  such  a  deed  was  estopped  from  pleading 
the  statute.  Christian  v.  John  (Tenn.  1903)  76  S.  W.  906.  See  Notes, 
p.  222, 

Pleading  and  Practice — Defenses  Arising  After  Judgment.  Upon 
failure  of  the  vendee  to  meet  notes  given  for  deferred  payments  under  a 
contract  for  the  purchase  and  sale  of  real  estate  the  vendor  recovered  judg- 
ment on  the  notes  and  then  rescinded  the  contract.  Held,  in  an  action 
to  enforce  the  judgment  the  rescission  could  be  pleaded  as  a  defense 
since  it  arose  subsequent  thereto.  Ward  v.  Warren  (Ore.  1903)  74 
Pac.  482. 

The  difficulty  arising  in  this  case  was  occasioned  by  the  failure  of  the 
Court  granting  the  rescission  and  ordering  the  cancellation  of  the  contract 
to  decree  satisfaction  of  the  judgment  on  the  principle  that  the  parties  on 
a  rescission  should  be  placed  in  statu  quo.  Gay  v.  Alter  (1880)  102  U.  S. 
79.  Since  the  contract  was  rescinded  after  the  rendition  of  the  judgment 
it  seems  that  the  Court  in  the  principal  case  rightly  applied  the  rule  that 
a  judgment  is  conclusive  only  as  to  defenses  arising  prior  to  its  rendition. 
Black  on  Judgments  9th  ed.  §  970;  Burwill  v.  Jackson  (1884)  9  N.  Y. 
535- 

Pleading  and  Practice  —Jurisdiction — Amount  in  Controversy.  In 
an  action  for  failure  to  deliver  a  telegram,  damages  claimed  for  mental 
anguish  were  struck  from  the  demand  upon  general  demurrer.  The 
principle  of  law  involved  was  a  doubtful  one.  Held,  the  amount  remain- 
ing was  the  "  amount  in  controversy,"  and  not  the  whole  sum  claimed, 
and  as  that  was  not  sufficient  according  to  the  statutory  limitation  of  the 
court's  jurisdiction,  the  court  could  not  give  judgment  for  the  balance. 
Western  Union  Telegraph  Co.  v.  Arnold  (Tex.  1903)  77  S.  W.  249.  See 
Notes,  p. 216. 
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Pleading  and  Practice — Res  Judicata.  A  bill  to  establish  a  general 
maritime  lien  for  supplies  furnished  a  vessel  was  defeated  on  its  merits, 
and  thereafter  a  second  bill  was  brought  by  the  same  libellant  against 
the  same  libellee  for  the  same  supplies  furnished  to  the  same  vessel,  but 
based  on  a  Massachusetts  statute.  Held  to  be  res  judicata,  though  the 
evidence  necessary  to  maintain  the  second  suit  would  not  have  been  ad- 
missible in  the  first.  The  New  Brunswick  (C.  C,  D.  Mass.  1903)  125 
Fed.  567.     See  Notes,  p.  218. 

Pleading — Right  of  Foreign  Corporation  to  Plead— Statute  of 
Limitations.  The  street  car  line  of  the  defendant  ran  in  both  Kansas 
and  Missouri.  The  company  was  incorporated  in  Missouri  where  its 
home  offices  were  situated.  The  plaintiff  was  injured  in  Kansas  and 
brought  suit  there  after  the  period  of  limitation  had  passed.  Held,  the 
action  was  not  barred ;  the  corporation  was  a  non-resident,  although  it 
had  an  office  in  Kansas  where  it  could  be  served  with  process.  Williams 
v.  Met.  St.  Ry.  Co.  (Kan.  1903)  74  Pac.  601. 

The  decisions  are  at  variance  as  to  whether  a  foreign  corporation, 
doing  business  within  the  state,  with  an  office  where  process  can  be 
served,  can  plead  the  statute.  There  seems  no  reason  on  principle,  and, 
it  might  be  added,  no  justice,  in  holding  that  the  statute  does  not  run 
in  favor  of  the  corporation  if  it  was  at  all  times  liable  to  process  and  could 
be  sued.  Any  other  doctrine  is  based  upon  purely  abstract  notions  of  the 
corporate  personality,  and  fails  to  subserve  the  purpose  of  the  statute, 
i.  e. — to  bar  the  remedy  ' '  when  a  plaintiff,  for  the  full  period  of  limitation, 
has  been  in  a  position  to  sue  upon  his  claim."  The  New  York  courts,  how- 
ever, on  a  similar  statute,  reached  the  same  result  as  the  principal  case. 
Rathbun  v.  N.  C.  R.  Co.  (1872)  50  N.  Y.  656;  Boardman  v.  Lake  Shore 
&=  S.  R.  R.  Co.  (1875)  84  N.  Y.  157.  Since  the  decisions  in  those  cases 
the  statute  has  been  amended  expressly  exempting  a  foreign  corporation, 
which  has  made  a  designation  of  an  agent  upon  whom  summons  may  be 
served,  from  the  provisions  relating  to  non-residents.  N.  Y.  Code  of  Civ. 
Pro.  §§  401,  432.  To-day,  in  New  York,  therefore,  the  statute  would 
probably  run  in  favor  of  a  foreign  corporation  although  the  case  of 
Robeson  v.  C.  R.  R.  of  N.  J.  (1894)  76  Hun.  444  appears  contra.  In  that 
case,  however,  the  point  was  not  raised  by  the  pleadings.  For  a  dis- 
cussion of  the  question  see  6  Thomp.  Corp.  §  7841;    18  L.  R.  A.  524. 

Restoration  of  Benefits  under  Contract  Impossible  of  Perform- 
ance. The  plaintiff  agreed  to  do  catering  on  a  steamer  of  the  defendant 
at  the  Coronation  Naval  Review  for  ^300,  payable  in  advance.no  liability 
to  be  incurred  in  case  the  review  were  cancelled.  A  check  was  given, 
the  payment  of  which  was  stopped,  and  the  plaintiff  brought  action  on 
the  check.  Held,  the  plaintiff  was  remitted  to  his  original  cause  of  action, 
and  performance  having  become  impossible,  the  defendant  was  excused. 
Elliott  v.  Snitchley  (1903)  72  L.  J.  K.  B.  927. 

Held,  in  a  like  case,  where  money  is  paid  in  advance,  it  could  not  be 
recovered.  Society  v.  General  Steam  Navigation  Co.  (1903)  72  L.  J.  K. 
B.  933- 

The  first  case  conforms  to  sound  principle,  merely  holding  that  im- 
possibility of  performing  the  contract  prevents  either  party  from  enforc- 
ing rights  thereunder.  Taylor  v.  Sal 'dure I (1S63)  32  L.J.  Q.  B.  164;  Krell 
v.  Henry  (1903)  72  L.  J.  K.  B.  794.  The  second  follows  the  English  decision 
in  the  "  freight  case '  where  a  party  having  paid  freight  in  advance  is  de- 
nied a  recovery,  when  the  contract  becomes  impossible  of  performance. 
De  Silvale  v.  Kendall  (1815)  4  M.  &  S.  37,  which  was  later  followed  with 
reluctance.  Byrne  v.  Schiller  (1871)  L.  R.  6  Exch.  319.  Though  con- 
strained to  follow  precedent  the  court  favors  the  contrary  American 
ruling.  Griggs  v.  Austin  (1825)  3  Pick.  20.  While  impossibility  should 
be  a  good  defense  to  an  action  for  a  breach,  yet  it  does  not  justify  the  re- 
tention of  profits  paid  by  the  other  party  in  expectation  of  performance. 
Keener  on  Quasi-Contract  292.  The  equitable  scope  of  the  quasi-con- 
tract remedy   should  embrace  this  case.     Where  a  loss  of  the  subject 


232  COLUMBIA  LAW  REVIEW. 

matter  is  involved  with  the  impossibility  of  performance,  the  equities  of 
parties  being  equal,  the  law  leaves  the  loss  where  it  has  fallen.  Naviga- 
tion Co.  v  Rennie  (1S75)  L.  R.  10  C.  P.  271. 

Quo  Warranto — Appointment  and  Removal  of  Officers.  The 
respondent  was  appointed  health  officer  by  an  illegally  constituted  board 
of  health.  He  held  at  the  pleasure  of  the  board  of  health.  Subsequently 
a  legally  constituted  board  appointed  the  relator  to  the  same  position, 
but  the  respondent  refused  to  give  up  the  office  records  and  property 
upon  demand.  Quo  warranto  was  brought.  Held,  judgment  of  ouster 
should  issue.  State  v.  Craig  (Ohio  1903)  Ohio  Law  Bulletin,  Jan.  4,  1904. 
Quo  warranto  is  not  the  proper  remedy  when  the  term  of  office  has  ex- 
pired. State  v.  Jacobs  (1843)  17  Ohio  143;  Morris  v.  Underwood  (1S56) 
19  Ga.  559.  A  new  appointment  to  an  office  held  at  pleasure  operates  as  a 
removal  of  the  incumbent.  People  v.  Carrique  (1841)  2  Hill  93,  98, 
Williams  v.  City  of  Gloucester  (1889)  148  Mass.  256.  The  Ohio  court 
finds  that  the  acts  of  the  first  board  were  a  nullity  and  that  the  second 
was  the  only  lawful  board  from  its  appointment,  and  states  (obiter)  that 
quo  warranto  was  not  necessary  to  remove  the  illegally  constituted  board, 
because  it  held  under  no  color  of  title.  The  same  test  should  lead  to  the 
same  result  as  to  the  health  officer.  He  held  the  office  under  no  color  of 
title  at  the  time  the  action  was  brought. 

Real  Property — Dedication — Right  of  Municipality  to  use  Public 
Square  for  Public  Buildings.  A  suit  was  brought  by  an  owner  of  land 
adjoining  a  public  square  to  restrain  the  municipality  from  erecting  a  fire- 
tower.  Held,  that  the  erection  of  building  on  land  dedicated  to  the 
public  as  a  square  was  a  breach  of  trust  by  the  municipality  and  could 
be  restrained  by  the  plaintiff  as  she  had  a  special  interest.  Fessler  v. 
Town  of  Union  (N.  J.  1903)  56  at  272. 

The  weight  of  authority  seems  to  be  that  land  dedicated  as  a 
"  square,"  "park,"  or  "  place  "  is  intended  to  be  lett  open,  so  the  munici- 
pality can  be  enjoined  from  erecting  even  public  buildings.  Church  v. 
The  City  of  Portland  (1869)  iS  Or.  73  ;  Village  of  Princcvillc  vt  An  ten 
( 1 S75 )  77  111.  325;  Dillon  on  Municipal  Corporations  £  645;  666  n.  The 
th.ory  of  recovery  is  that  the  municipality  holds  a  secondary  title,  in  the 
nature  of  a  public  easement,  in  trust  for  the  public.  In  the  principal 
case,  the  court  had  difficulty  in  allowing  the  plaintiff  to  sue  in  her  own 
right,  but  finally  allowed  her  to  maintain  the  action,  as  she  had  sustained 
special  damages  because  of  the  location  of  her  property.  Marsh  v.  Vil- 
lage of  Fair burg  (1896)  163  111.  401;  Dillon  on  Municipal  Corporations, 
£  661.  As  dedicator  she  held  the  legal  title,  and  so  it  would  seem  was 
entitled  to  bring  an  action  on  the  ground  that  the  land  had  been  put  to 
uses  other  than  those  to  which  it  had  been  dedicated.  IVeisbrod  v.  The 
Chicago  and  N.  W.  Rv.  Co.  (1867)  21  Wis.  609;  Williams  v.  The  N.  Y. 
Central  R.  R.  Co.  (1857)  16  N.  Y.  97. 

Real  Property  —Natural  Gas — Waste.  In  an  action  to  restrain  the 
waste  of  natural  gas,  held,  that  though  natural  gas  underlying  the  soil  is 
not  subject  to  ownership  in  its  natural  state,  a  lessee  of  natural  gas  land 
is  limited  to  a  reasonable  use  of  gas  obtained  from  wells  sunk  on  the 
land  and  cannot  waste  it  for  the  purpose  of  cutting  off  the  supply  and 
injuring  the  owners  of  other  wells  on  adjoining  land.  Louisville  Gas 
Co.  v.  Kentucky  Heating  Co,  (Ky.  1903)  77  S.  W.  368. 

The  court  refuses  to  follow  the  prevailing  rule  as  to  percolating 
waters,  which  was  applied  in  Pennsylvania  under  a  similar  set  of  facts. 
Hague  v.  Wheeler  (1893)  157  Pa.  St.  324.  The  advanced  position  is 
taken  that  the  doctrine  of  reasonable  use  and  correlative  rights  applies 
— not  because  there  is  any  convincing  or  substantial  distinction  or  prin- 
ciple between  natural  gas  and  percolating  waters — but  because  "  a  man 
is  only  allowed  to  make  a  reasonable  use  of  those  natural  supplies  which 
are  for  the  common  benefit  of  all."  This,  however,  seems  to  be  justified 
by  the  interest  the  public  have  in  conserving  natural  gas  fields.  Manu- 
facturers' Gas  Co.  v.  Ind.  Nat.  Gas  Co.  (1900)  155  Ind.  461. 
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Real  Property — Percolating  Waters — Reasonable  Use.  A  railroad 
company  sunk  a  well  and,  by  means  of  pumping,  exhausted  the  water 
from  the  plaintiff's  well,  using  the  water  for  its  locomotives  and  machine 
shops.  This  the  court  found  to  be  an  unreasonable  use  of  the  land. 
Held,  the  plaintiff  was  entitled  to  recover.  East  v.  H.  <~=  T.  C.  R.  Co. 
(1903)  77  S.  W.  646. 

The  case  is  similar  in  its  facts  to  the  case  of  Forbell  v.  New  York 
(1900)  164  N.  Y.  522,  and  the  court  reaches  the  same  conclusion.  On  the 
general  subject  see  1  Columbia  Law  Review  120,  133,  505;  3  Id.  425,  593; 
4  Id.  143. 

Statutes— Anti-Trust  Act — Restraint  of  Trade.  A  contract  was 
made  whereby  certain  cement  was  manufactured  for  and  sold  to  the  plain- 
tiff in  error,  who  agreed  "not  to  sell  said  cement,  ship  same,  or  allow 
same  to  be  shipped  "  outside  of  the  State  where  it  was  delivered.  Held. 
such  a  contract  does  not  fall  within  the  provisions  of  the  United  States 
Act,  U.  S.  Comp.  St.  1901,  p.  3200,  prohibiting  combinations  or  conspira- 
cies in  restraint  of  trade  between  the  States  or  with  foreign  countries, 
and  is  not,  therefore,  illegal.  Phillips  v.  Iola  Portland  Cement  Co. 
(1903)  125  Fed.  593. 

What  acts  or  combinations  constitute  a  restraint  of  trade  within  the 
meaning  of  the  term  as  employed  in  the  enactment  in  question  is  not 
settled  in  our  law.  Although  the  Supreme  Court  of  the  United  States 
has  said  that  the  act  or  contract  need  not  be  in  unreasonable  restraint  of 
trade  in  order  to  come  within  the  provisions  of  the  law,  U.  S.  v.  Joint 
Traffic  Ass'n  (1898)  171  U.  S.  505,  it  has  recognized,  on  the  other  hand, 
that  every  restraint  is  not  included.  Accordingly,  it  has  been  held  that 
ordinary  agreements  made  bona  fide,  and  reasonably  regulating  the 
manner  of  conducting  the  business  of  the  engaging  parties  are  not  illegal. 
Anderson  v.  U.  S.  (1898)  171  U.  S.  604.  The  test  of  the  principal  case 
seems  to  be  that  the  act  or  contract  becomes  illegal  only  when  the  effect 
of  it  is  to  stifle  or  substantially  restrict  competition.  See  also  Whitivell 
v.  Continental  Tobacco  Co.  (1903)  125  Fed.  454.  No  general  rule  can  be 
laid  down,  however,  as  to  what  acts  or  agreements  fall  within  the  pale  of 
the  law. 

Taxation — Construction  of  Covenant.  N.  Y.  Laws  1896,  p.  800,  §  8, 
provide  that  "rents  reserved  in  any  lease  in  fee  *  *  *  and  charge- 
able upon  real  property  within  the  State  shall  be  taxable  to  the  person 
entitled  to  receive  the  same  as  personal  property."  The  plaintiff  lessor 
granted  certain  premises  in  fee  reserving  a  perpetual  rent,  each  convey- 
ance containing  a  covenant  on  the  part  of  the  defendant  lessee  to  pay 
"  all  taxes  *  *  *  ordinary  and  extraordinary  which  shall  be  taxed 
*  *  *  on  the  hereby  demised  premises  *  *  *  or  on  the  said  parties 
of  the  first  part  *  *  *  in  respect  thereof."  In  compliance  with  the 
statute  a  tax  was  levied  upon  the  rents  which  the  plaintiffs  refused  to 
pay,  claiming  non-liability/under  the  covenant.  Held,  the  tax  in  ques- 
tion was  not  included  in  the  covenant,  since  it  was  not  a  tax  upon  the 
premises  or  upon  the  plaintiffs  in  respect  thereof.  Woodruff  v.  Oswego 
Starch  Factory  (N.  Y.  1903)  68  N.  E.  994. 

The  court  proceeds  on  the  theory  that  tile  statute  having  severed  the 
taxes  on  rents  from  the  property  and  the  tax  being  not  upon  the  prop- 
erty but  upon  the  income  therefrom,  the  covenant  was  directed  only 
toward  such  taxes  as  were  imposed  upon  the  premises.  In  Van  Renns- 
selaer  v.  Dennison  (1850)  8  Barb.  22,  it  was  held  that  a  tax  on  rents  was 
not  a  tax  upon  the  landlord  with  respect  to  the  premises.  How  far  the 
doctrine  of  stare  decisis  controlled  the  decision  it  does  not  appear,  but 
waiving  that  element  the  determination  that  a  tax  upon  rents  is  not  a  tax 
upon  the  lessor  with  respect  to  the  premises  seems  an  over-nice  refine- 
ment. 

Taxation — Franchise  Tax  on  Trust  Companies.  N.  Y.  Laws  1901, 
Chaps.  132,  535,  provide  that  an  annual  tax  shall  be  imposed  on  trust 
companies  assessed  on  the  30th  day  of  June.     The  relator,  a  trust  com- 
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pany,  commenced  business  on  the  24th  of  June.  The  comptroller  having 
imposed  the  full  amount  of  the  annual  tax,  the  question  was  taken  on 
certiorari  to  the  Appellate  Division,  where  the  action  of  the  comptroller 
was  confirmed.  Held,  the  relator  should  not  be  liable  for  the  whole  tax 
for  the  fiscal  year,  but  it  should  be  apportioned  with  respect  to  the  time 
within  which  the  company  had  been  doing  business.  People  ex  rel. 
Mutual  Trust  Co.  v.  Miller  (N.  Y.  1903)  69  N.  E.  124. 

The  decision  must  turn  upon  the  question  whether  the  legislature 
intended  an  apportionment  of  this  annual  tax.  A  partial  answer  may  be 
found  in  the  fact  that  the  statute  expressly  provides  that  the  tax  is  one 
imposed  annually  "  for  the  privilege  of  exercising  its  corporate  fran- 
chise." Thus  the  exercise  of  the  franchise,  not  its  possession,  is  the 
basis  of  the  tax,  and  from  this  it  would  seem  to  follow  that  in  case  a  cor- 
poration had  exercised  its  franchise  for  but  a  portion  of  the  year  it  should 
be  liable  for  but  a  portion  of  the  tax.  Even  assuming  that  the  question 
of  legislative  intent  is  doubtful  it  should  be  resolved  in  favor  of  the  tax- 
payer.    Matter  of  Harbeck  (1900)  161  N.  Y.  211,  at  p.  217. 

Trusts — Charitable  Uses — Statute  Forbidding  Suspension  of  Power 
of  Alienation.  The  testator  devised  real  property  in  trust  for  purposes 
of  a  public  library.  A  statute  prohibited  the  suspension  of  the  power  of 
alienation  for  a  longer  period  than  during  two  lives  in  being.  Held, 
the  statute  applied  to  charitable  uses,  but  the  devise  was  sustained  on 
other  grounds.  Danforth  v.  City  of  Oshkosh  (Wis.  1903)  97  N.  W.  258. 
This  is  a  proper  object  of  a  charity.  3  Columbia  Law  Review,  269. 
The  Wisconsin  statute  is  modeled  on  that  of  New  York,  and  the  same 
confusion  has  ensued  and  the  same  unfortunate  result  that  was  reached 
as  in  New  York  prior  to  the  remedial  legislation  of  1893,  Laws  N.  Y.,  ch. 
701,  p.  1748.  which  followed  upon  the  failure  of  the  Tilden  Trusts,  5 
Harv.  Law  Rev.  389.  Holmes  v.  Mead  (1873)  52  N.  Y.  332.  But  see 
Williams  v.  Williams  (1853)  8  N.  Y.  525  and  Allen  v.  Stevens  (1899) 
161  N.Y.  122.  Wisconsin  took  over  the  New  York  statute  at  a  time 
when  it  had  received  a  construction  exempting  charitable  devises  from 
its  operation,  Shotwellv.  Mott  (1844)  2  Sandf.  Ch.  46.  and  there  is  great 
force  in  the  view  taken  in  the  exhaustive  dissenting  opinion  of  Marshall, 
J.,  that  the  court  should  turn  back  to  that  construction  without  waiting 
upon  legislation.  There  is  authority  for  the  proposition  that  charitable 
devises  are  impliedly  excepted,  even  under  a  constitutional  provision 
against  perpetuities.     Pasclial  v.  Acklin  (1863)  27  Tex.  173-196. 

Trusts — Obligation  of  Bank  in  which  Trust  Funds  are  Deposited. 
The  defendant  gave  his  note  to  one  A,  a  factor.  Some  money  coming 
into  A's  hands  belonging  to  the  defendant,  the  latter  directed  A  to  applv 
the  same  to  the  note.  A  deposited  the  trust  moneys  to  his  own  credit  in 
the  plaintiff  bank,  and  subsequently  indorsed  the  note  to  the  bank.  The 
bank  had  notice  of  the  purpose  for  which  A  held  the  money.  In  an 
action  on  the  note  by  the  bank,  held  the  bank  was  liable  for  meeting 
the  checks  of  the  trustee  in  favor  of  third  parties,  and  for  cancelling  a 
claim  which  it  held  against  the  trustee  personally,  and  therefore  the 
defendant  had  a  good  defense  to  the  action.  Interstate  National  Bank 
v.,  Claxton  (Tex.  1903)  77  S.  W.  44.     See  Notes,  p.  213. 
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The  Law  of  Real  Property  and  other  Interests  in  Land. 
Two  vols.  Herbert  Thorndyke  Tiffany.  St.  Paul:  Keefe-Davidson 
Co.      1903.      pp.  xxiii,  1589. 

This  excellent  handbook  of  property  law  challenges  serious 
consideration,  both  by  reason  of  its  substantial  merits  and  because 
of  the  favor  with  which  it  has  been  received  by  the  most  com- 
petent authorities.  It  should  be  said  at  the  outset  that  it  is  a 
thoroughly  sound  and  conscientious  piece  of  work.  The  author 
has  neglected  no  authoritative  source  of  information,  and  he  has, 
within  the  limits  of  his  plan,  fully  utilized  the  literature  of  the  sub- 
ject. The  treatment  as  a  whole  is  intelligent  and  well-proportioned. 
While  not  infallible,  the  author  has  attained  a  remarkable  degree  of 
precision  of  statement.  His  head-notes,  in  which  the  law  of  each 
chapter  is  summarized,  are  models  of  clear  and  accurate  expression. 
And  yet,  notwithstanding  these  merits,  the  book  leaves  something 
to  be  desired. 

It  is  a  sound  canon  of  criticism  that  a  work  shall  be  judged  by 
its  own  aims  and  not  with  reference  to  the  standards  of  a  different 
order  of  composition.  It  is  no  reproach  to  Richard  Strauss  that  he 
failed  to  attain  the  style  and  method  of  Beethoven,  nor  do  we  judge 
a  dictionary  or  an  encyclopedia  by  a  reference  to  the  literary  form 
of  a  poem  or  an  essay.  If  a  law-book  be  excellent  of  its  kind,  and 
if  the  kind  of  book  which  it  represents  have  a  place  in  legal  litera- 
ture, we  do  not  condemn  the  work  in  question  for  failing  to  be 
something  other  than  it  is.  We  may  even  admit  that  a  student's 
horn-book,  if  it  be  a  good  horn-book,  need  not  apologize  for  not 
being  an  original  contribution  to  legal  doctrine.  There  is,  indeed, 
a  bit  of  assumption  in  the  criticism  of  an  author  for  working  his 
own  vein  instead  of  that  which  his  critic  would  have  chosen  for 
him.  We  may,  perhaps,  be  pardoned  for  believing  that  the  fine 
talent  of  Professor  Maitland  or  of  Mr.  Justice  Holmes  is  better 
employed  in  the  field  of  legal  history  and  criticism  than  it  would  be 
in  the  work  of  digesting  decisions,  but  shall  we  therefore  conclude 
that  Mr.  Bishop  and  Mr.  Leonard  Jones  and  Mr.  Tiffany  have  mis- 
conceived their  tasks! 

Reduced  to  its  proper  proportions,  then,  the  authority  of  the  critic 
extends  no  further  than  to  classify  the  work  under  consideration  and 
to  determine  its  place  in  the  class  to  which  he  has  assigned  it — 
assuming,  of  course,  that  the  book  and  the  class  to  which  it  belongs 
have  a  place  in  the  literature  of  the  profession.  Excluding,  at  one  ex- 
treme, books  on  legal  history  and  general  legal  theory,  and,  at  the  other 
extreme,  cram-books  prepared  to  meet  the  exigencies  of  examina- 
tions, legal  text-books  may  be  roughly  divided  into  three  classes. 
First,  the  treatise  proper,  in  which   legal   principles  are  newly  set 
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forth  and  discussed  and  which  derives  a  certain  authority  from  the 
weight  of  the  views  advanced  and  the  force  of  the  argument  in 
which  they  are  presented.  Our  legal  literature  is  rich  in  works  of 
this  character,  the  law  of  real  property,  with  which  we  are  here 
concerned,  furnishing  such  admirable  examples  as  Fearne  on  Con- 
tingent Remainders,  Sugden  on  Uses,  Jarman  on  Wills,  Rawle  on 
Covenants  for  Title  and  Professor  Gray's  monographs  on  the  Rule 
against  Perpetuities  and  Restraints  on  Alienation.  Then  we  have 
the  elementary  text-book  for  the  use  of  students,  which  should 
differ  from  the  treatise  proper  only  in  a  more  restricted  choice  of 
topics,  a  less  minute  and  exhaustive  method  of  treatment  and  in 
the  employment  of  language  adapted  to  the  untrained  understand- 
ing, but  with  no  glossing  over  of  difficulties,  no  oracular  deliverances, 
no  bare-faced  attempt  to  set  forth  "the  law  as  it  is."  Books  of  the 
sort  here  indicated  are  rare  in  our  legal  system,  the  needs  of  the 
student  having  been  too  much  subordinated  to  those  of  the 
practicing  lawyer,  but  we  may  refer  to  Anson  on  Contracts  and 
Pollock  on  Torts  as  favorable  examples  of  this  kind  of  literature. 
The  third  class  comprehends  by  far  the  greater  part  of  the  works 
which  we  loosely  classify  as  legal  text-books,  and  may  be  described 
as  text-book-digests.  Their  aim  is  to  set  forth  the  law  and  the 
whole  law  of  a  subject  in  condensed  form  and  orderly  arrangement, 
with  little  or  no  criticism  of  the  authorities  cited  and  no  serious  at- 
tempt to  explain  or  reconcile  apparently  conflicting  decisions.  In 
such  works  originality  has  no  place  excepting  in  the  arrangement  of 
the  digested  material,  and  they  derive  their  authority,  not  from  the 
soundness  of  the  author's  views  or  from  any  cogency  of  argument, 
but  solely  from  the  accuracy  and  perspicuity  of  his  statements  of 
the  law  as  he  has  found  it  embodied  in  the  decisions  and  other 
authoritative  sources.  Books  of  this  sort  cover  a  wide  range  of 
style  and  excellence  from  the  oracles  of  Littleton,  and  the  accurate 
and  well-organized  learning  of  Leake  to  the  loose-jointed  abridg- 
ments of  an  older  generation  and  the  legal  encyclopedias  of  to-day. 

It  is  no  disparagement  of  the  work  under  consideration  to  say 
that  it  belongs  clearly  to  the  last  of  these  classes.  It  is  not  a  book 
for  law-students;  it  is  not  a  book  to  resort  to  for  legal  doctrine  or 
for  help  in  solving  vexed  problems;  it  is  plainly  and  unequivocally 
a  book  of  reference.  It  is  not  a  reasoned  exposition  of  the  great 
subject  with  which  it  deals.  There  is  no  discussion  of  principles. 
The  author  seldom  takes  sides  on  controverted  points.  Rarely, 
indeed,  does  he  give  us  a  glimpse  into  his  own  mind.  What  he 
has  given  us  is  simply  a  colorless  statement  of  the  decisions.  As 
has  been  said,  this  work  has  been  performed  not  only  conscien- 
tiously but  most  intelligently.  The  cases  have  been  carefully  read 
and  the  ratio  decidendi  firmly  grasped  and  separated  from  the  dicta. 

Indeed,  so  well  has  this  been  done  that  one  is  tempted  to 
regard  it,  in  part  at  least,  as  the  result  of  the  inductive  method  of 
law-study  as  pursued  in  the  best  law  schools  to-day.  But  this 
method  is  not  without  its  dangers  for  the  writer  of  law  books.  The 
careful,   searching  analysis  of  the  case,    on   which  it  is    based,  is 
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indeed  indispensable  to  the  formation  of  the  lawyer-like  habit  of 
mind,  but  it  is  not  the  whole  of  that  mind.  There  remains  to  be 
added — whether  through  the  practice  of  law  or  wider  reading  and 
discussion  or  through  the  instinct  of  the  "born  lawyer" — a  sense 
of  legal  values,  a  consciousness  of  the  professional  sentiment  which 
may  invalidate  a  decision  as  soon  as  it  is  uttered,  and  a  new  respect 
for  the  dictum  when  supported  by  that  sentiment. 

It  may  be  objected  that  there  is  no  room  in  the  text-book-digest 
for  this  penumbra  of  law;  that  there  everything  should  be  clear  and 
sharply-defined  and  that  the  value  of  such  a  work  is  in  proportion 
to  the  thoroughness  with  which  it  has  sifted  out  all  these  half- 
lights.  Doubtless  this  is  true,  but  it  only  emphasizes  the  fact  that 
the  best  digest  is  but  an  inferior  law  book.  The  work  has  its  place, 
is  indispensable,  indeed,  as  a  guide  through  the  wilderness  of  pre- 
cedents, but  there  its  usefulness  ends.  It  can  never  take  the  place 
of  the  treatise. 

It  is  in  his  failure  to  grasp  this  fundamental  distinction  that  the 
author  of  the  work  under  examination  has  made  his  only  serious 
error.  Well-nigh  perfect  in  execution,  the  book  is  so  defective  in 
plan  as  seriously  to  impair  its  usefulness.  In  aiming  to  adapt  the 
work  to  the  needs  of  "those  not  previously  acquainted  with  the 
subject,"  i.  e.  to  prepare  an  elementary  text-book  for  the  use  of 
students,  the  author  has  failed  to  make  it  "sufficiently  full  to 
render  "  it  most  ' '  useful  to  the  practicing  lawyer. "  In  form  and  man- 
ner of  execution  the  book  belongs,  as  has  been  said,  to  the  class  of 
digests,  but  the  cardinal  virtue  of  the  digest  is  its  fulness  and  no 
virtues  of  accuracy  and  lucidity  will  atone  for  a  defect  in  this  par- 
ticular. 

That  the  completeness  of  the  work  as  a  book  of  reference  has 
been  sacrificed  in  the  futile  attempt  to  make  it  answer  another  and 
inconsistent  purpose  becomes  evident  upon  a  comparison  with 
Washburn's  standard  "treatise,"  which  has,  for  nearly  half  a  cen- 
tury been  the  vade  mecum  of  the  profession.  While  the  two  works 
cover  substantially  the  same  ground,  the  1880  closely-printed  pages 
of  the  older  book  must  contain  nearly  double  the  amount  of  matter 
contained  in  that  of  Mr.  Tiffany.  That  this  difference  is  oot 
entirely  due  to  the  greater  condensation  of  the  latter,  but  indicates 
a  more  complete  and  detailed  presentation  by  Washburn  becomes 
evident  upon  a  page  by  page  comparison  of  a  given  topic,  such,  for 
example,  as  licenses.  Certainly  this  doctrine  is  more  appropriately 
grouped  by  Tiffany  with  easements  than  by  the  earlier  writer  among 
estates,  but  in  expounding  the  doctrine  of  the  revocability  of 
licenses  the  latest  edition  of  Washburn  lays  down  thirty-eight  dis- 
tinct propositions  with  their  appropriate  references,  while  Tiffany 
contents  himself  with  eighteen.  Again,  the  effect  of  an  executed 
license  to  obstruct  an  easement  is  illustrated  by  sixteen  citations  in 
Washburn  and  by  eleven  in  Tiffany,  though  neither  writer  notices 
the  anomalous  character  of  Liggins  v.  Inge  (7  Bing.  682)  or 
intimates  a  doubt  as  to  its  correctness.  It  is  entirely  probable  that 
the  discrepancy  indicated    by  these   figures  does  not   hold  good 
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throughout  the  two  works,  but  the  showing  made  by  these  sections 
is  by  no  means  exceptional  and  may  not  unfairly  be  taken  to  represent 
the  degree  to  which  the  books  respectively  attain  the  ideal  of  the 
class  of  works  to  which  they  belong. 

Of  course  this  demonstration  does  not  express  the  relative  value 
of  these  works.  The  superior  arrangement  and  more  accurate 
statement  of  the  law  of  the  subject  by  Tiffany,  and,  perhaps,  his 
more  careful  selection  of  cases  for  citation,  may  still  entitle  him  to 
preeminence  over  his  rival,  but  the  fact  remains  that,  for  a  work  of 
its  class,  Tiffany  lacks  fulness  and  completness.  That  it  will  within 
its  limits  answer  admirably  the  purposes  of  a  book  of  reference  for 
law-students  and  law-teachers  as  well  as  for  the  profession  at  large 
may  be  gratefully  conceded,  but  it  would  answer  these  purposes 
much  more  completely  if  it  were  filled  out  to  its  proper  proportions 
and  fitted  to  its  real  purpose.  Here,  then,  is  Mr.  Tiffany's  task  and 
opportunity.  The  task  is  his  by  virtue  of  demonstrated  capacity; 
and  the  crying  need  of  the  profession  for  a  comprehensive  work  on 
real  property,  which  shall  be  as  complete  in  its  presentation  of  the 
law  as  it  is  admirable  in  arrangement  and  accurate  and  lucid  in 
statement,  is  his  opportunity.  We  await  the  New  and  Enlarged 
Tiffany. 

Commentaries  on  the  Law  of  Master  and  Servant.  Three 
vols.  C.  B.  Labatt.  Rochester,  New  York:  The  Lawyers'  Co- 
operative Publishing  Co.  1904.  Vol.  I.  pp.  Hi,  1302.  Vol.  II., 
pp.  xxiii.   1337. 1 

The  frequency  with  which  monumental  treatises  like  this  are 
issuing  from  the  press  may  well  give  the  lawyer  pause.  Are  they 
symptoms  of  a  chronic  disease  now  affecting  our  jurisprudence,  or 
are  they  simply  sporadic  ?  The  author's  explanation  of  the  size  of 
these  particular  volumes  would  indicate  that,  in  his  opinion,  certain 
portions  at  least  of  our  jurisprudence  are  in  a  bad  way.  He 
writes:  "  To  some  readers  these  volumes  will,  perhaps,  appear  im- 
moderately prolix.  It  may  be  advisable,  therefore,  to  take  this 
opportunity  of  explaining  that  the  great  length  to  which  they  have 
been  extended  is  due  to  the  impossibility  of  discussing  adequately 
within  a  narrow  compass  the  enormous  mass  of  authorities  bearing 
upon  a  subject  which  may,  without  any  exaggeration,  be  said  to  en- 
joy the  unenviable  distinction  of  having  been  the  occasion  of  a 
larger  number  of  conflicting  doctrines  and  inconsistent  decisions 
than  any  other  branch  of  our  law." 

The  latest  English  edition  of  Smith's  Master  and  Servant  is  but 
a  moderate-sized  volume,  although  it  contains  a  reprint  of  all  the 
British  Statutes  on  the  subject,  as  well  as  a  consideration  of  the  re- 
ported cases  to  which  the  Statutes  have  given  rise.  Is  it  necessary 
that  an  American  treatise  on  the  same  subject  should  be  expanded 
to  eight  times  the  bulk  of  the  English  work  ?  If  it  is  necessary, 
then  it  would  seem  that  the  development  of  this  branch  of  the  law 
by  judicial  decision   has  not   been  very  successfully  prosecuted  in 

1  Volume  III  is  to  appear  later. 
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our  courts,  and  that  the  only  hope  of  relief  for  the  legal  profession 
is  codification. 

But  we  are  not  convinced  that  four  thousand  large  octavo  pages 
are  required  for  an  adequate  presentation  of  the  law  of  Master  and 
Servant  in  English-speaking  lands.  While  we  do  not  claim  to  have 
perused  the  entire  text  of  the  twenty-seven  hundred  pages  laid  be- 
fore us  in  these  two  volumes,  we  have  examined  many  sections. 
The  result  of  our  investigation  may  be  stated  briefly  as  follows: 
The  author  has  done  his  work  thoroughly.  He  has  stated  estab- 
lished rules  with  clearness  and  accuracy,  and  has  discussed  with 
ability  controverted  questions.  He  has  cited  a  multitude  of  cases. 
Had  he  contented  himself  with  ending  his  labors  here,  the  publica- 
tion would  not  have  reached  half  its  present  size.  But  he  felt  called 
upon  to  present  every  discoverable  shade  of  doctrine,  which  has 
been  displayed  in  the  innumerable  opinions  of  more  than  a  hun- 
dred different  tribunals.  He  has  also  deemed  it  wise  to  transfer  to 
his  notes  extensive  monographs  from  the  Lawyers'  Reports  Anno- 
tated. In  short,  he  has  produced  a  cyclopedia  of  the  Law  of  Mas- 
ter and  Servant,  rather  than  a  text  book.  Such  publications  are 
valuable.  This  one,  we  believe,  will  prove  very  useful.  But  they 
do  not  indicate  that  our  judicial  decisions  are  more  conflicting  and 
inconsistent  than  formerly.  They  are  not  symptoms,  we  are  glad 
to  believe,  of  a  tendency  to  judicial  insanity  among  us. 


Introduction  to  Practice.  George  A.  Miller.  New  York: 
Leslie  J.  Tompkins.      1903.     pp.  284. 

The  plea  which  the  author  offers  as  a  justification  for  the  publi- 
cation of  this  volume  is  that  of  self-defense.  In  other  words, 
some  of  the  students  having  heretofore  prepared  and  sold  imper- 
fect reports  of  the  lectures  which  Professor  Miller  has  given  for  a 
number  of  years  at  the  Law  School  of  New  York  University  upon 
the  subject  of  practice  under  the  New  York  Code  of  Civil  Pro- 
cedure, he  presents  the  lectures  in  the  present  volume  in  a  form  for 
which  he  is  willing  to  be  responsible. 

Considered  as  a  series  of  lectures  to  be  delivered  to  students 
within  a  definite  and  limited  period,  and  to  serve  simply  as  an  in- 
troduction to  practice,  there  is  much  in  the  book  that  is  worthy  of 
commendation.  The  style  is  exceptionally  clear,  the  statements  of 
the  law  are,  as  a  rule,  accurate,  the  cases  cited  in  support  of  the 
text  are  largely  leading  cases,  and,  stated  generally,  there  is  a  syste- 
matic treatment  of  the  subject,  and  an  orderly  arrangement  of  top- 
ics which  completely  differentiates  the  work  from  the  so-called 
Code  "Digests "and  Hand  Books,  although  it  is  difficult  to  un- 
derstand why  chapter  fifteen,  relating  to  the  courts  of  the  State, 
should  not  have  been  chapter  one. 

A  book  of  a  similar  character  and  with  which  the  present  vol- 
ume may,  therefore,  be  naturally  compared  is  Bishop's  "Code  Prac- 
tice in  Personal  Actions, "  published  in  1893.  Largely  on  account 
of  statutory  changes  since  that    dale,  Professor  Miller's  work  pre- 
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sents  to-day  a  more  accurate  exposition  of  the  law  on  a  few  topics, 
but,  as  a  whole,  it  does  not  equal  the  earlier  production.  The  au- 
thor does  not  show  as  clearly  as  does  Mr.  Bishop  the  intimate  rela- 
tion existing  between  the  reformed  system  of  procedure  and  those 
it  has  superseded,  nor  the  reasons  upon  which  many  of  the  features 
of  the  present  system  are  based,  nor  the  limitations  upon  nor  the 
modifications  of  the  general  rules  of  practice  stated  in  the  text. 
To  one  who  has  previous  knowledge  of  the  subject,  it  is  manifest 
that  all  these  facts  are  fully  apprehended  by  Professor  Miller,  but 
they  have  not  been  sufficiently  emphasized  to  make  an  impression 
upon  a  student. 

It  is  only  fair,  however,  to  say  that  Mr.  Bishop's  volume  is  twice 
as  large  as  the  one  under  consideration,  and  that  the  defects  of  the 
latter  are  largely  inseparable  from  the  impossible  attempt  to  give 
even  an  accurate  summary  of  practice  in  a  volume  of  less  than  three 
hundred  pages;  and,  although  law  students  are  justly  entitled  to 
more  than  can  thus  be  given  on  this  branch  of  the  law,  if  no  more 
time  is  allotted  than  will  suffice  for  the  delivery  of  these  lectures, 
the  one  to  whom  the  course  is  assigned  should  not  be  expected  to 
achieve  the  impossible,  nor  should  he  be  too  much  criticized  for 
failing  in  such  achievement. 

A  Treatise  on  the  New  York  Employers'  Liability  Act. 
George  W.  Alger  and  Samuel  S.  Slater.  Albany,  N.  Y. :  Matthew 
Bender.      1903.      pp.  xxvii,  218. 

The  authors  of  this  work  have  brought  to  its  preparation  some 
unusual  qualifications.  Both  took  an  active  part  in  drafting  the 
New  York  Employers'  Liability  Act  and  in  securing  its  adoption. 
Both  appear  to  have  studied  carefully  similar  legislation  in  England 
and  in  this  country,  and  to  have  formed  clear  and  definite  views  of 
the  defects  of  the  common  law  which  such  legislation  was  intended 
to  cure.  They  are  thoroughly  acquainted  with  the  decisions 
evoked  by  employers'  liability  statutes  in  other  States,  and  are  able 
to  point  out  with  great  clearness  the  respects  in  which  the  New 
York  act  differs  from  the  laws  upon  which  it  is  modelled.  Possess- 
ing these  advantages,  the  authors  of  this  little  volume  ought  to 
have  made  it  unusually  valuable.      We  believe  they  have. 

One  of  the  best  chapters  appears  to  be  that  devoted  to  the 
changes  in  the  fellow-servant  rule  which  have  been  wrought  by  the 
statute.  The  common  law  doctrine  in  New  York  is  stated  in  an 
admirable  manner.  Then  the  statutory  provision  is  presented, 
compared  with  like  portions  of  other  statutes,  and  intelligently  dis- 
cussed in  the  light  of  decisions  called  out  by  those  provisions.  In 
the  Appendix  will  be  found  not  only  the  New  York  statute,  but  also 
the  Employers'  Liability  Act  of  England,  as  well  as  that  of  Ala- 
bama, of  Colorado,  of  Indiana,  and  of  Massachusetts.  Notes,  in 
various  parts  of  the  volume,  contain  references  to  numerous  State 
statutes,  bearing  upon  different  topics.  It  is  believed  that  the  legal 
profession  will  find  this  manual  very  convenient  and  helpful. 
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A  Treatise  on  the  Constitutional  Limitations  which  Rest  upon 
the  Legislative  Power  of  the  States  of  the  American  Union. 
Thomas  M.  Cooley,  LL.  D.  7th  ed.,  with  large  additions  giv- 
ing the  result  of  the  recent  cases.  By  Victor  H.  Lane,  Professor 
of  Law  in  the  University  of  Michigan.  Boston:  Little,  Brown  & 
Company.      1903.     pp.  cxxiii,  1036. 

All  students  of  constitutional  law  will  welcome  a  new  edition 
of  this  useful  and  well-known  work.  The  fourteen  years  interven- 
ing since  the  last  edition  appeared  have  been  prolific  of  constitu- 
tional questions,  and  Professor  Lane  has  rendered  a  distinct  service 
to  both  the  academic  and  legal  professions  by  collecting  the  decis- 
ions on  the  more  important  of  these  questions  and  incorporating 
them  in  their  appropriate  places  in  Judge  Cooley's  standard  treatise. 

A  comparison  of  this  edition  with  the  one  preceding  shows  that 
some  two  thousand  new  cases  are  cited,  making  the  total  number 
more  than  twelve  thousand,  while  the  volume  has  swollen  in  size 
from  993  to  1 1 59  pages,  215  of  which  are  given  up  to  the  table  of 
cases  and  the  index.  The  majority  of  the  new  cases  cited  relate  to 
the  police  power,  due  process  of  law,  jurisdiction  of  the  Federal 
Courts,  privileges  and  immunities  of  citizens,  equal  protection  of 
the  laws,  powers  of  State  legislatures  and  of  municipal  corporations, 
eminent  domain,  taxation,  and  interstate  commerce.  Of  these  it 
is  probably  safe  tc  say  that  from  one-third  to  one-half  involve 
questions  arising  under  the  fourteenth  amendment,  thus  showing 
the  tremendous  influence  which  that  amendment  is  having  upon 
the  development  of  our  constitutional  law. 

In  the  present  edition,  the  editor  has  allowed  the  text  of  the 
preceding  edition  to  stand  unchanged,  his  work  having  been  con- 
fined to  the  task  of  bringing  the  book  down  to  date  by  the  addition 
of  such  matter  to  the  notes  as  the  importance  of  the  decisions  re- 
lating to  the  subject-matter  thereof  seemed  to  require.  No  pre- 
tense is  made  to  an  exhaustive  citation  of  all  the  cases  reported, 
but  a  judicious  selection  has  been  made  of  those  which  are  typical 
of  the  whole,  and  for  the  most  part,  the  additions  appear  in  the  old 
notes  properly  bracketed.  New  matter  of  relatively  minor  import- 
ance is  incorporated  in  the  old  notes,  but  in  many  cases  it  was 
found  desirable  to  make  entirely  new  references  from  the  text,  and 
where  this  was  done  the  matter  appears  in  separate  notes  also 
bracketed. 

The  effect  of  incorporating  all  the  new  matter  in  the  notes  with- 
out making  any  addition  to  the  text  has  been  to  increase  the  space 
given  to  annotations  until  it  now  exceeds  that  given  to  the  text  in 
most  of  the  chapters.  A  careful  examination  of  the  new  edition 
shows  that  the  work  of  the  editor  has  been  thoroughly  and  judici- 
ously done. 
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A  Treatise  on  Damages.  Joseph  A.  Joyce  and  Howard  C.  Joyce. 
Three  vols,     New  York:   The  Banks  Law  Publishing  Co.     1903. 

The  Law  of  Contracts.  Three  vols,  Theophilus  Parsons.  Ninth 
edition,  edited  by  John  M.  Gould.  Boston:  Little,  Brown  &  Co.  1904. 
pp.  vol.  I.  ccvii,  646;  vol.  II.  xx,  974;  vol.  III.  ix,  749. 

The  Mirrour  of  Justices.  Andrew  Home.  Introduction  by  Wil- 
liam C.  Robinson.     Washington  :  John  Byrne  &  Co.     1903.     pp.  xix,  337. 
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PROPOSED    REFORMS    IN    MARRIAGE   AND 
DIVORCE  LAWS. 

Fourteen  among  the  leading  lawyers  of  this  country 
issued  a  proposal  July  1st,  1878,  for  an  informal  meeting  at 
Saratoga  Springs,  New  York,  on  August  21st,  1878,  to 
consider  the  feasibility  and  expediency  of  establishing  an 
American  Bar  Association,  in  consequence  of  a  suggestion 
made  six  months  earlier  by  one  of  the  state  bar  associa- 
tions. In  response  to  this  call  seventy-five  prominent 
members  of  the  bar  and  others  met  upon  the  day  suggested 
and  formed  the  American  Bar  Association.  Article  1  of 
the  draft  of  a  constitution  adopted,  stated  the  object  to  be 

"  to  advance  the  science  of  jurisprudence,  promote  the  administration  of 
justice  and  uniformity  of  legislation  throughout  the  Union,  uphold  the 
honor  of  the  profession  of  the  law,  and  encourage  cordial  intercourse 
among  the  members  of  the  American  bar." 

This  article  remains  unchanged  to  the  present  day,  and 
"uniformity  of  legislation  throughout  the  Union"  is  there- 
fore a  prime  cause  of  the  existence  of  this  association. 

At  the  second  annual  meeting  of  the  association,  held 
in   1879,1  on  motion  of  Mr.  King  of  Ohio  it  was  resolved 

"  that  the  committee  on  Jurisprudence  and  Law  Reforms  be  requested  to 
report  at  the  next  annual  meeting  of  the  association  a  synopsis  of  the  laws 
of  marriage  and  divorce  in  all  the  states  and  territories  and  the  District  of 
Columbia,  with  such  recommendations  as  they  may  deem  expedient  for 
bringing  about  more  uniformity  in  such  legislation     *     *     *." 

The  subject  was  of    such  importance  that  the  committee 

1  See  2nd  annual  report  1879,  p.  18. 
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were  not. prepared  to  report  until  the  5th  annual  meeting 
in  18821.  This  committee  did  not  deem  it  advisable  to 
attempt  any  scheme  looking  to  uniformity  of  legislation 
in  respect  to  the  forms  of  marriage  or  the  grounds  of 
divorce,  but  recommended  rather,  an  attempt  to  gain  the 
general  consent  of  the  states  to  confine  their  jurisdiction 
over  proceedings  in  divorce  as  regards  non-residents, 
within  more  definite  if  not  more  narrow  limits.  To  this 
end  they  reported,  that  unless  one  party  at  least,  can 
show  a  domicile  in  a  petition  for  divorce  as  distinguished 
from  a  mere  residence  in  the  state  where  the  petition  is 
filed,  jurisdiction  ought  to  be  declined  by  the  court.  They 
therefore  recommended  the  following  draft  act  to  prevent 
fraudulent  divorce,  suggested  in  David  Dudley  Field's  Pro- 
ject of  an  International  Code,  Arts.  674-677 : 

"AN  ACT  TO  PREVENT  FRAUDULENT  DIVORCES. 

The  jurisdiction  of  the  courts  of  this  state,  in  suits  for  divorce,  shall 
be  confined  to  the  following  classes  of  cases : 

1.  Where  both  parties  were  domiciled  within  this  state  when  the 
action  was  commenced. 

2.  Where  the  plaintiff  was  domiciled  within  this  state  when  the  action 
was  commenced,  and  the  defendant  was  personally  served  with  process 
within  this  state. 

3.  Where  one  of  the  parties  was  domiciled  within  this  state  when  the 
action  was  commenced,  and  one  or  the  other  of  them  actually  resided 
within  this  state  for  one  year  next  preceding  the  commencement  of  the 
action." 

This  recommendation  was  adopted  and  the  committee 
was  directed  by  the  association  to  take  suitable  action 
with  reference  to  the  presentation  of  the  act  proposed  to 
the  different  state  legislatures. 

The  next  meeting  the  committee  reported  verbally2 
that  the  committee  had  caused  the  act  with  another,  on 
another  subject,  to  be  presented  to  the  different  state 
legislatures,  and  the  State  of  Minnesota  had  passed  the  act 
in   relation  to  fraudulent  divorces. 

The  same  committee  on  Jurisprudence  and  Law  Re- 
form, through  its  chairman,  William  Allen  Butler  of  New 
York,  made  a  further  verbal  report  at  the  meeting  of  the 

1  See  report  of  the  5th  annual  meeting  1882,  p.  287. 

2  See  report  6th  annual  meeting  1883,  p.  38. 
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association  in  1884,1  stating  that  the  divorce  act,  as  well 
as  an  act  relating  to  the  acknowledgment  of  deeds,  recom- 
mended by  the  association,  had  been  communicated  to  the 
legislature  of  every  state  represented  in  the  association, 
through  the  medium  of  the  local  councils. 

The  interest  and  concern  of  the  association  in  all  matters 
relating  to  marriage  and  divorce  is  well  illustrated  by  the 
resolutions  adopted  at  the  meeting  held  in  1887.  The  first 
instructed  the  committee  on  Jurisprudence  and  Law  Re- 
form 

"  to  inquire  and  report  at  the  next  meeting  whether  it  would  be  desirable 
to  promote  the  enactment  in  the  several  states  of  some  uniform  law  (and 
if  so  in  what  form)  to  regulate  the  marriage  of  their  citizens  in  foreign 
countries,  and  the  proper  authentication  and  registration  of  such  marriages 
in  this  country."2 

The  second  resolution  requested  the  committee  on  Juris- 
prudence and  Law  Reform 

"  to  consider  and  report  at  the  next  annual  meeting  what  legislation,  if 
any,  it  may  deem  necessary  to  correct  the  irregularities  in,  and  evils  grow- 
ing out  of,  the  present  laws  relating  to  marriage  and  divorce."3 

The  next  year  the  committee  made  an  elaborate  report, 
not  only  upon  these  resolutions,  but  also  upon  the  resolu- 
tion adopted  in  1879. 4 

The  committee  reiterated  their  approval  of  their  proposed 
act  recommended  in  1882,  that  had  been  enacted  in  at  least 
two  states,  Minnesota  and  New  Hampshire,  and  a  resolu- 
tion was  adopted  reaffirming  the  conviction  of  the  associa- 
tion that  such  legislation  is  necessary  in  every  state,  to  make 
the  divorce  procedure  of  this  country  conform  to  the  prin- 
ciples of  international  law,  and  urging  on  the  members  of 
its  local  councils,  and  the  several  states  and  local  bar  asso- 
ciations, to  secure  the  introduction  of  such  a  bill  at  the  next 
session  of  the  legislature  in  their  respective  states,  and  to 
advocate  a  favorable  report  from  the  committee  to  which 
it  might  be  referred,  and  that  a  copy  of  this  report  and  reso- 
lution be  sent  by  the  secretary  to  the  governors  of  the  sev- 
eral states  and  territories,  with  a  request  that  the  subject 
might  be  by  message  presented  to  the  several  legislatures.5 

1  See  reports  of  1884,  p.  12.         2See  reports  for  1887,  p.  81. 
s  Reports  1887,  p.  87.         4  See  reports  1888,  p.  307. 
5  See  reports  1888,  pp.  59  and  55. 
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The  committee  reported,  both  verbally  and  by  written- 
report,  valuable  information  on  the  subject  of  foreign  mar- 
riages of  Americans. x 

Their  act  concerning  foreign  marriages,  as  amended,  is  as 
follows: 

AN  ACT  CONCERNING  FOREIGN  MARRIAGES. 

"  SEC.  i.  Marriages  in  a  foreign  country  between  citizens  of  this  state 
or  between  a  citizen  of  this  state  and  a  foreigner,  or  between  a  citizen  of 
this  state  and  a  citizen  of  any  other  of  the  United  States,  or  territories 
and  the  District  of  Columbia,  shall  be  valid,  if  celebrated  according  to  the 
laws  of  such  country. 

"  Sec  2.  Marriages  in  a  foreign  country  between -citizens  of  this  state, 
or  between  a  citizen  of  this  state  and  a  foreign  woman,  or  between  a  citizen 
of  this  state  and  a  woman  who  is  a  citizen  of  any  other  state  or  territory  or 
the  District  of  Columbia,  shall  be  valid,  also,  if  celebrated  at  a  legation  or 
consulate  of  the  United  States,  by  a  diplomatic  or  consular  officer  of  the 
United  States  connected  with  such  legation  or  consulate,  or,  in  his  pres- 
ence, by  any  minister  of  religion. 

"  SEC.  3.  Such  diplomatic  or  consular  officer  shall  cause  a  record  of 
the  marriage  to  be  kept  at  such  legation  or  consulate,  and  shall  sign  and 
give  to  each  of  the  parties  so  married,  a  certificate  of  such  marriage,  and 
shall  send  another  to  the  Department  of  State  at  Washington,  and  another 
to  the  Secretary  of  this  state  for  record  ;  and  such  certificate  under  the  seal 
of  the  legation  or  consulate,  or  a  certified  copy  of  the  record  thereof  from 
the  Secretary  of  this  state,  shall  be  legal  evidence  of  such  marriage.  Such 
certificates  shall  specify  the  names  of  the  parties,  their  ages,  places  of  birth 
and  residence,  the  date  and  place  of  marriage,  and  the  name  of  the  official, 
or  ecclesiastical,  position  of  the  person  by  whom  the  marriage  was  cele- 
brated. 

"  SEC  4.  Every  man  so  married,  shall,  within  three  months  after  his 
return  to  this  state,  deliver  such  a  certificate  of  his  marriage,  or  a  copy  from 
the  office  of  the  Secretary  of  the  state  of  the  record  of  such  certificate,  to 
such  recording  officer,  if  any,  as  under  the  laws  of  this  state  as  then  exist- 
ing, would  be  required  to  register  or  record  such  marriage,  had  it  occurred 
at  the  home  of  the  husband  within  this  state;  and  for  any  neglect  of  such 
delivery,  he  shall  forfeit  $20. 

"  SEC  5.  This  act  shall  not  apply  in  favor  of  any  citizen  of  this  state, 
who,  in  order  to  evade  any  of  its  laws  and  with  the  intention  of  returning- 
to  reside  here,  shall  go  into  any  foreign  country  and  be  married  there,  and 
afterward  return  and  reside  in  this  state  ;  or  who  is  under  the  age  of  twenty- 
one  years,  at  the  time  of  the  marriage,  unless  the  written  consent  of  his 
or  her  father  or  guardian  to  such  marriage  is  filed  in  such  legation  or  con- 
sulate before  the  marriage."2 

It  was  also  resolved  to  request  the  several  Local  Coun- 
cils and  State   Bar    Associations  to  cause  this  bill   to  be 

'See  reports  1888,  pp.  50  and  313.         2  See  reports  1888,  p.  56. 
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introduced  at  the  next  session  of  the  legislature  in  their 
respective  states  and  to  advocate  its  enactment.1 

At  the  annual  meeting-  in  1889  2  W.  A.  Collier,  of  Ten- 
nessee, stated  that  at  a  recent  meeting  of  the  Bar  Associa- 
tion of  Tennessee  the  president  had  made  some  wise  sug- 
gestions in  reference  to  uniformity  of  laws  in  his  address  : 
and  this  address  had  been  referred  to  a  committee  which 
had  reported  thereon,  and  in  obedience  to  their  request  he 
now  submitted  the  following  resolution  : 

"  Recognizing  the  desirability  of  uniformity  in  laws  of  the  several  states, 
especially  those  relating  to  marriage  and  divorce,  descent  and  distribution 
of  property,  acknowledgment  of  debts,  execution  and  probate  of  wills; 
therefore  be  it 

Resolved,  That  the  President  of  this  Association  appoint  a  Committee, 
consisting  of  one  from  each  state,  who  shall  meet  in  convention  at  a  time 
and  place  to  be  fixed  by  the  President  and  compare  and  consider  the  laws 
of  the  different  states  relating  to  these  subjects,  and  prepare  and  report  to 
this  Association  such  recommendations  and  measures  as  will  bring  about 
the  desired  result." 

The  resolution  was  adopted,  the  President  appointed 
the  Committee,  and  the  list,  consisting  of  forty-two  mem- 
bers, may  be  found  at  page  96.  It  has  been  appointed 
annually  ever  since  then,  the  number  of  its  members  increas- 
ing as  other  states  have  had  representatives  added,  and  at 
the  annual  meeting  in  1903  it  was  constituted  one  of  the 
Standing  Committees,  the  constitution  being  changed  to 
bring  this  about. 

This  Committee  (on  Uniform  State  Laws)  made  its  first 
report  the  following  year.3  They  reported  that  the  State 
of  New  York  had  passed  an  act  authorizing  the  Governor, 
by  and  with  the  consent  of  the  Senate,  to  appoint  three 
commissioners  for  the  Promotion  of  Uniformity  of  Legisla- 
tion in  the  United  States, 

"  to  examine  the  subjects  of  marriage  and  divorce,  insolvency,  the  form  of 
notarial  certificates,  and  other  subjects ;  to  ascertain  the  best  means  to  effect 
an  assimilation  and  uniformity  in  the  laws  of  the  States  and  especially  to 
consider  whether  it  would  be  wise  and  practicable  for  the  State  of  New 
York  to  invite  the  other  States  of  the  Union  to  send  representatives  to  a 
convention  to  draft  uniform  laws  to  be  submitted  for  the  approval  and 
adoption  of  the  several  states,  and  to  devise  and  recommend  such  other 
course  of  action  as  shall  best  accomplish  the  purpose  of  this  Act." 

1  Reports  1888,  p.  15.        2  Reports  for  that  year,  p.  50. 
3  Reports  for  1890,  p.  336. 
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The  Committee  recommended  the  passage  by  each  state 
and  by  the  Congress  of  the  United  States  for  the  District 
of  Columbia  and  the  Territories,  of  an  act  similar  to  the 
above,  inserting  further,  as  proper  subjects  requiring  uni- 
formity of  legislation,  "  descent  and  distribution  of  prop- 
erty, acknowledgment  of  deeds,  execution  and  probate  of 
wills.''  They  recommended  also  that  the  Secretary  be 
instructed  to  cause  the  report  and  accompanying  resolu- 
tions to  be  printed  and  to  send  copies  to  the  members  of 
the  General  Council,  the  Vice-President  and  to  the  mem- 
bers of  this  Committee  in  each  of  the  States  and  Territories 
and  District  of  Columbia,  with  the  request  that  they  unite 
in  preparing,  presenting  and  securing  the  passage  of  a 
similar  bill  in  their  respective  states  and  territories.  The 
report  and  resolutions  were  adopted,  Mr.  Louis  H.  Pike, 
of  Ohio,  stating  that  the  same  subject  had  been  considered 
by  the  Ohio  State  Bar  Association  and  by  the  National  Bar 
Association  ;  and  that  some  of  the  recommendations  of  the 
latter  in  regard  to  it  had  been  adopted  by  some  of  the  state 
legislatures  and  some  action  had  been  taken  upon  it. 

This  committee  on  Uniform  State  Laws  made  its  second 
report  1891,1  stating  that  as  it  had  been  found  impossible 
for  the  members  to  meet  in  convention,  a  circular  had  been 
issued  by  the  chairman  and  sent  to  each  member  requesting 
answers  to  inquiries  as  to  what  steps  had  been  taken  look- 
ing to  the  formation  of  a  Commission  on  Uniformity  of 
Laws  in  the  recipient's  state  ;  and  in  what  respect  greater 
uniformity  in  legislation  is  deemed  desirable  and  practica- 
ble, etc.  Answers  were  received  from  most  of  the  states, 
from  judges  of  the  highest  courts,  and  from  lawyers  who 
had  made  a  study  of  inter-state  law.  Commissions  had  been 
appointed  on  Uniformity  of  Legislation  in  New  York, 
Pennsylvania,  Massachusetts,  Michigan,  New  Jersey,  and 
Delaware.  The  Committee  found  a  substantial  agree- 
ment of  opinion  that  the  desired  uniformity  could  be  best 
secured  by  legislative  action  in  the  states,  a  conclusion  that 
has  been  verified  by  the  results  of  subsequent  experience. 

"  There  was  a  substantial  agreement  in  the  view  that  the  most  urgent 
and  immediate  need  of  uniformity  or  unification  was  in  the  matters  affect- 
ing directly  the  business  common    to  and    co-extensive  with   the   whole 

1  Reports  for  1891,  p.  365. 
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country,  such  as  the  enforcement  of  contracts,  the  validity,  negotiability 
and  construction  of  commercial  paper  and  the  formalities  of  all  legal  instru- 
ments and  the  proofs  of  their  authenticity.  It  was  apprehended  that  sud- 
den, radical  and  fundamental  changes  in  the  laws  of  Divorce,  Descent  and 
Distribution,  however  desirable,  would  meet  with  the  greatest  difficulty, 
and  in  most  states  changes  would  be  more  likely  to  be  adopted,  if  at  all, 
after  the  general  advantages  of  uniformity  in  commercial  matters  had  been 
demonstrated  by  experience."1 

The  Committee  on  Uniform  State  Laws  has  reported 
from  year  to  year  to  the  American  Bar  Association  the 
appointment  by  state  after  state  of  Commissions  on  Uni- 
formity of  Legislation.  As  these  Commissioners  thus 
appointed  by  the  States  met  in  Conference  each  year  the 
same  week  the  American  Bar  Association  met  and  in  the 
same  place  with  them,  and  does  so  still,  it  resulted  naturally 
that  the  work  on  Uniformity  of  Legislation  has  been  done 
at  the  Conference,  and  no  longer  by  the  Committee  on 
Uniform  State  Laws  of  the  American  Bar  Association. 

Many  of  the  earlier  annual  Reports  of  the  Conference 
are  already  out  of  print  and  it  is  not  possible  now  to  sup- 
ply a  complete  set.  The  First  Conference  took  place  at 
Saratoga  Springs,  New  York,  on  the  24th  and  25th  days 
of  August  1892,  and  the  second  at  New  York  City  on  the 
15th  and  16th  days  of  November  1892.  Commissioners 
appointed  for  the  Promotion  of  Uniformity  of  Legislation 
from  the  States  of  New  York,  Massachusetts,  Pennsyl- 
vania, New  Jersey,  Michigan,  Delaware  and  Georgia  were 
in  attendance.  The  work  of  the  Conference  is  carried  on 
through  Committees  of  its  members  and  among  the  most 
active  and  important  of  these  Committees  is  that  on  Mar- 
riage and  Divorce.  The  Commissioners,  usually  three 
from  each  state,  are  appointed  by  the  Governor,  under 
laws  of  the  respective  states  creating  them,  with  authority 
to  confer  with  commissioners  from  other  states  and  to 
recommend  forms  of  bills  or  measures  to  bring  about  uni- 
formity of  law  in  the  laws  relating  to  commercial  affairs, 
marriage  and  divorce  and  other  subjects,  where  uniformity 
seems  desirable  and  practicable. 

At  the  first  Conference  held  as  above  stated  in  1892  the 
following  resolutions  were  adopted  on  the  subject  of  Mar- 
riage and  Divorce  : 

1  Page  366. 
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MARRIAGE. 

"  Resolved,  that  it  be  recommended  to  the  State  Legislatures  that  legis- 
lation be  adopted  requiring  some  ceremony  or  formality,  or  written  evi- 
dence, signed  by  the  parties,  and  attested  by  one  or  more  witnesses,  in  all 
marriages  ;  provided,  however,  that  in  all  states  where  the  so-called  com- 
mon law  marriage,  or  marriage  without  ceremony,  is  now  recognized  as 
valid,  no  such  marriage,  hereafter  contracted,  shall  be  valid  unless  evi- 
denced by  a  writing,  signed  in  duplicate  by  the  parties,  and  attested  by  at 
least  two  witnesses.1 

"  Resolved,  that  we  recommend  to  the  several  Legislatures  further  to 
provide  that  it  shall  be  the  duty  of  the  magistrate  or  clergyman  solemniz- 
ing the  marriage  to  file  and  record  the  certificate  of  such  marriage  in  the 
appropriate  public  office. 

"  Resolved,  that  in  cases  of  common  law  marriages,  so-called,  evi- 
denced in  writing,  as  above  provided,  it  shall  be  the  duty  of  the  parties  to 
such  marriage  to  file  or  cause  to  be  filed  such  written  evidence  of  their 
marriage,  in  an  appropriate  public  office,  within  ninety  days  after  such 
marriage  shall  have  taken  place,  and  that  a  failure  so  to  do  shall  be  a  mis- 
demeanor. 

"  Resolved,  that  it  would  be  further  recommended  to  the  Legislatures 
that  in  case  the  certificate  last  mentioned  be  not  filed  as  aforesaid,  or  if  no 
subsequent  ratification  by  both  parties,  evidenced  as  aforesaid  by  like 
writing,  be  filed,  then  neither  party  shall  have  any  right  or  interest  in  the 
property  of  the  other. 

"  Resolved,  that  we  recommend  to  all  the  states  that  stringent  provi- 
sion be  made  for  the  immediate  record  of  all  marriages,  whether  solemn- 
ized by  a  clergyman  or  magistrate,  or  otherwise  entered  into,  and  that  said 
provisions  be  made  sufficiently  stringent  to  secure  such  record  and  the  full 
identification  of  the  parties." 

The  following  resolution,  passed  at  the  meeting  of  the 
Conference  held  at  Saratoga,  was  re-adopted,  viz. : 

"  That  the  age  of  consent  to  marriage  should  be  raised  to  eighteen  in 
the  male,  and  sixteen  in  the  female." 

DIVORCE. 

"  Resolved,  that  it  is  the  sense  of  this  Conference  that  no  judgment  of 
decree  of  divorce  should  be  granted  unless  the  defendant  be  domiciled 
within  the  state  in  which  the  action  is  brought,  or  shall  have  been  domi- 
ciled there  at  the  time  the  cause  of  action  arose,  or  unless  the  defendant 
shall  have  been  personally  served  with  process  within  said  State,  or  shall 
have  voluntarily  appeared  in  such  action  or  proceeding. 

"  Where  the  defendant  shall  not  be  domiciled  in  the  State  in  which 
such  action  is  brought,  or  shall  not  have  been  domiciled  therein  at  the  time 

1  At  the  Fifth  Conference,  1895,  (see  p.  14  of  that  year's  Report)  it  was 
resolved  to  strike  out  the  clause  in  this  resolution  beginning  "provided, 
however." 
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the  cause  of  action  arose,  the  plaintiff  must  prove  either  that  the  parties 
have  lived  together  in  that  state  as  husband  and  wife,  or  that  the  plaintiff 
has  in  good  faith  resided  in  said  State  for  at  least  one  year  next  preceding 
the  commencement  of  the  proceeding. 

"  Resolved,  that  it  is  the  sense  of  this  Conference  that  in  all  libels  for 
divorce  for  adultery  with  some  person  named  therein,  such  person  shall  be 
made  a  co-respondent,  and  personal  service  of  the  libel  shall  be  made  upon 
such  person,  unless  it  appear  to  the  court  that  such  service  was  impracti- 
cable. 

"  Resolved,  that  where  a  marriage  is  dissolved  both  parties  to  the 
action  shall  be  at  liberty  to  marry  again." 

It  was  also  resolved  that  the  Legislatures  of  the  States  be 
recommended  to  pass  laws  in  conformity  with  the  fore- 
going resolutions. 

At  the  Sixth  Conference,  18961  the  committee  on  mar- 
riage and  divorce  reported  that  a  bill  had  been  drafted  to 
secure  uniformity  with  regard  to  some  branches  of  the  sub- 
ject, that  would  be  perfected  and  submitted  to  the  Confer- 
ence at  its  next  annual  meeting,  because  in  view  of  the  im- 
portance of  the  bill  on  negotiable  instruments  then  under 
discussion  by  the  Conference,  it  was  deemed  wise  to  defer 
the  discussion  on  the  bill  concerning  marriage  and  divorce 
until  the  next  session  of  the  Conference. 

At  the  Seventh  Conference,  18972  the  committee  on  mar- 
riage and  divorce  submitted  a  draft  of  a  proposed  uniform 
law  relative  to  divorce.  The  chairman  stated  that  this  act 
was  modelled  after  the  divorce  law  of  the  District  of  Co- 
lumbia, which  had  been  carefully  revised  by  the  judiciary 
committee  of  the  House  and  Senate,  and  passed  by  Con- 
gress. The  act  is  not  given  in  full  here,  for  it  was  subse- 
quently modified  before  its  final  adoption,  and  will  be  given 
later  in  the  form  in  which  it  was  adopted. 

At  the  Eighth  Conference,  18983  the  committee  on  mar- 
riage and  divorce  reported  that  careful  consideration  had 
been  given  to  the  bill  presented  at  the  last  year's  Confer- 
ence. The  general  sentiment  of  the  committee  was  to  make 
the  proposed  legislation  as  simple  as  possible  in  the  first 
instance,  merely  embodying  in  a  few  sections  the  cardinal 
principles  of   the  forms  of  procedure   unanimously  recom- 

1  See  p.  8  of  that  year's  report. 

2  See  pp.  5  and  7  of  that  year's  report. 

3  See  p.  5  of  that  year's  report. 
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mended  by  the  Conference.  For  this  reason  sections  9  to 
16  inclusive  of  last  year's  bill  had  been  omitted  for  the  pres- 
ent, as  they  covered  matters  of  alimony,  support  of  children, 
and  their  custody  and  control,  already  fully  covered  by  stat- 
ute in  all  the  states  and  calling  for  no  special  reform.  A  long 
discussion  followed,  a  summarized  report  of  which  may  be 
found  on  pp.  7,  8  and  9  of  that  year's  report. 

At  the  Ninth  Conference,  18991  the  committee  on  mar- 
riage and  divorce  submitted  to  the  Conference,  for  general 
discussion,  a  draft  of  a  proposed  bill  on  divorce  and  divorce 
procedure.  After  discussion,  in  detail,  section  by  section, 
this  was  divided  into  a  bill  relating  to  causes  for  divorce 
and  a  bill  relating  to  procedure.  After  three  days  discus- 
sion these  acts  were  adopted  in  the  following  form  : 

"  An  Act  to  Establish  A  Law  Uniform  with  the  Laws  of  other  States  Rel- 
ative to  Divorce  Procedure  and  Divorce  from  the  Bond  of  Mar- 
riage. 

Be  it  enacted,  etc. 

SEC.  1.  No  divorce  shall  be  granted  for  any  cause  arising  prior  to  the 
residence  of  the  petitioner  or  defendant  in  this  state,  which  was  not  a 
ground  for  divorce  in  the  State  where  the  cause  arose. 

Sec  2.  No  person  shall  be  entitled  to  divorce  for  any  cause  arising 
in  this  state  who  has  not  had  actual  residence  in  the  State  for  at  least  one 
year  before  bringing  suit  for  divorce  with  a  bona  fide  intention  of  making 
this  State  his  or  her  permanent  home. 

SEC.  3.  No  person  shall  be  entitled  to  divorce  for  any  cause  arising 
out  of  this  State  unless  the  petitioner  or  defendant  shall  have  resided  within 
this  State  for  at  least  two  years  next  before  bringing  suit  for  divorce,  with 
a  bona  fide  intention  of  making  this  State  his  or  her  permanent  home. 

SEC.  4.  No  person  shall  be  entitled  to  a  divorce  unless  the  defendant 
shall  have  been  personally  served  with  process,  if  within  this  state,  or  with 
personal  notice  duly  authenticated,  if  out  of  this  State,  or  unless  the  de- 
fendant shall  have  entered  an  appearance  in  the  case ;  but  if  it  shall  ap- 
pear to  the  satisfaction  of  the  court  that  the  petitioner  does  not  know  the 
address  nor  the  residence  of  the  defendant,  and  has  not  been  able  to  ascer- 
tain either,  after  reasonable  and  due  inquiry  and  search  continued  for  one 
year,  the  Court  or  Judge  in  vacation  may  authorize  notice  by  publication  of 
the  pendency  of  the  petition  for  divorce  to  be  given  in  manner  provided  by 
law. 

SEC.  5.  No  divorce  shall  be  granted  solely  upon  default,  nor  solely 
upon  admissions  by  the  pleadings,  nor  except  upon  trial  before  the  Court 
in  open  session. 

1  See  p.  5  of  that  year's  report. 
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SEC.  6.  After  divorce  either  party  may  marry  again,  but  in  cases 
where  notice  has  been  given  by  publication  only,  and  the  defendant  has  not 
appeared,  no  decree  for  divorce  shall  become  final  or  operative  until  six 
months  after  trial  and  decision. 

SEC.  7.  Wherever  the  word  "  divorce"  occurs  in  the  act  it  shall  be 
deemed  to  mean  divorce  from  the  bond  of  marriage." 

At  the  Conference  in  1900  the  words  "or  with  personal 
notice  duly  authenticated  if  out  of  this  state''  in  section  4 
were  stricken  out  and  the  following  words  were  inserted  in 
lieu  thereof,  "or  if  without  this  state  shall  have  personal 
notice  duly  approved  and  appearing  of  record,"  and  the 
words  "six  months"  were  substituted  ior  "one  year"  after 
the  words  "after  reasonable  and  due  inquiry  and  search 
continued  for  "  in  the  same  section.  In  section  5  the  word 
"trial"  was  changed  to  "hearing''  in  the  second  line.  At 
the  Eleventh  Conference  in  19011  the  word  "bonds"  was 
changed  to  "  bond  "  in  the  Sixth  Section  in  the  act  on  pro- 
cedure and  in  section  2  of  the  act  relative  to  migratory  di- 
vorces. 

"  An  Act  to  Establish  A  Law  Uniform  with  the  Laws  of  other  States  Rel- 
ative to  Divorce. 

Divorce  from  the  bond  of  marriage  shall  be  granted  for  the  following 
causes  arising  after  marriage :  Adultery,  extreme  cruelty,  habitual  drunk- 
enness or  the  confirmed  habit  of  intoxication,  whether  arising  from  the 
use  of  drinks  or  drugs;  conviction  of  felony,  with  sentence  of  imprisonment 

to  a  state  prison  or  penitentiary ;  and  continuous  desertion  for  at  least 

years. 

Divorce  from  the  bond  of  marriage  shall  not  be  granted  for  any  other 
cause  arising  after  marriage." 

The  chairman  of  the  committee  on  marriage  and  divorce, 
the  writer  of  this  article,  commented  as  follows  upon  these 
acts  in  the  report  of  the  Ninth  Conference,  1899,  at  page  70  : 

"  One  of  the  greatest  abuses  in  the  procurement  of  divorces  is  well 
known  to  be  due  to  what  are  known  as  migratory  or  carpet-bag  divorces. 
One  or  the  other  of  a  married  couple — sometimes  both — want  a  divorce. 
They  find  they  have  no  ground  for  divorce  in  the  state  where  they  live,  but 
upon  examination  of  the  law  in  various  states  of  the  Union,  they  find  there 
is  a  state  that  grants  divorce  for  something  that  comes  within  their  own 
experience.  Straightway  the  one  wanting  the  divorce  the  most  moves  to 
that  state,  and  stays  there  the  time  necessary  to  give  jurisdiction  to  the  peti- 
tioner as  an  inhabitant  of  that  state,  files  petition  for  a  divorce  upon  the 

1  See  report  of  that  year  p.  1 1. 
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particular  ground  he  or  she  has  discovered  to  be  a  cause  for  divorce  in  that 
state,  but  which  is  not  ground  for  divorce  in  the  state  where  it  occurred. 
Notice  is  given  to  the  other  party  who  (in  reality  collusively)  makes  no 
defence,  depositions  are  taken,  a  hearing  is  obtained,  and  a  decree  for 
divorce  follows,  ending,  as  soon  as  it  is  made  absolute,  in  the  speedy  de- 
parture of  the  successful  petitioner  who  has  thus  abused  the  process  of  the 
state.  A  wonderful  change  as  to  the  petitioner's  intention  to  make  that 
state  his  or  her  permanent  home  becomes  immediately  manifest  when  the 
decree  becomes  absolute.  The  object  of  the  first  section  of  the  bill  pro- 
posed is  to  put  an  end  to  this  scandalous  state  of  affairs.  It  will  not  pre- 
vent one  from  moving  into  a  state,  gaining  a  residence  there  and  then  ob- 
taining a  divorce  because  of  some  cause  for  divorce  that  has  arisen  in  that 
state  since  the  change  of  residence  (and  there  is  no  reason,  it  is  submitted, 
why  such  a  divorce  should  not  be  obtainable).  But  it  will  prevent  a  change 
of  residence  in  order  to  procure  a  divorce  for  a  cause  that  arose  in  another 
state  before  the  change  of  residence.  This  will  tend  greatly  to  uniformity 
by  removing  one  of  the  causes  of  temptation  for  migration,  i.  e.,  migration 
to  obtain  a  divorce  for  some  cause  that  occurred  in  the  home  state,  that  is 
not  a  cause  for  divorce  there,  although  it  is  a  cause  for  divorce  in  the  state 
in  which  it  did  not  occur  and  into  which  the  petitioner  moves  for  the  pur- 
pose of  procuring  a  divorce.  The  greater  uniformity  thus  brought  about 
will  protect  each  state  from  having  its  own  citizens  defying  its  laws  by 
simply  going  temporarily  into  another  state,  obtaining  a  divorce  there  that 
could  not  be  obtained  in  the  home  state,  and  then  returning  to  the  home 
state,  after  having  successfully  evaded  its  law.  Migratory  or  carpet-bag 
divorces  would  thus  be  largely  stopped." 

Sec.  2  is  intended  to  introduce  uniformity  as  to  the 
length  of  time  required  in  the  various  states,  in  the  case  of 
petitioners  for  divorce  coming  into  the  state  from  another 
state.  It  also  makes  it  requisite  that  the  petitioner  have  a 
bona  fide  intention  to  make  the  state  into  which  he  or  she  has 
come,  his  or  her  permanent  home.  Section  3  is  intended 
likewise  to  prevent  the  too  easy  application  for  divorce,  by 
a  petitioner  moving  into  a  state,  for  a  cause  for  divorce  that 
arose  in  another  state. 

It  is  well  known  that  a  fertile  source  of  wrong  doing  in 
divorce  cases  is  afforded  where  divorce  can  be  obtained 
without  the  knowledge  of  the  other  party.  Theoretically, 
no  divorce  should  ever  be  granted  until  the  court  has 
adequate  proof  that  the  other  party  has  had  notice  of  the 
pendency  of  the  petition.  The  object  of  the  first,  part  of 
Section  4  is  to  secure  this  notice  and  proof  of  it  for  the  court. 
In  practice  however,  provision  must  be  made  for  those  cases 
where  the  opposite  party  cannot  be  found.     Not  to  provide 
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for  such  a  contingency  would  simply  be  to  place  a  premium 
upon  concealment — th'3  party  desirous  of  preventing  divorce 
would  simply  go  into  hiding  and  then  no  divorce  could  be 
obtained,  no  matter  how  valid  the  reasons  for  granting  it. 
Every  conceivable  means  have  been  taken  in  this  section  to 
guard  against  fraud.  Before  the  Court  can  authorize  notice 
by  publication,  it  must  appear  to  the  satisfaction  of  the 
Court  that  the  petitioner  does  not  know  the  address  nor  the 
residence  of  the  defendant,  and  has  not  been  able  to  ascer- 
tain either  after  reasonable  and  due  inquiry  and  search  con- 
tinued for  one  year.  A  petitioner  intending  to  commit  a 
fraud  of  this  kind  would  hardly  care  to  wait  a  vear,  but  in- 
stead, of  concealing  the  address  and  residence  of  the  respond- 
ent a  year,  to  make  then  a  false  affidavit,  he  would  disclose 
it  at  once,  to  save  waiting  a  year.  And  it  is  worthy  of  note 
that  these  provisions  as  to  notice  to  non-resident  respond- 
ents are  in  accord  with  Wharton's  ideas.1  Section  5  is 
intended  to  guard  against  collusive  divorce  proceedings 
and  to  insure  due  publicity.  It  has  been  suggested  that  no 
divorce  should  be  granted  unless  an  actual  defence  is  made. 
This  would  make  it  necessary  for  the  state  to  defend  all 
cases  where  the  respondent  fails  to  defend.  The  objection 
to  this  is  that  it  would  involve  the  state  in  great  and  ever 
increasing  expense,  and  further,  such  a  defense  would  be 
only  perfunctory.  Section  6  provides  that  where  notice 
has  been  given  by  publication  only  and  the  defendant  has 
not  appeared,  six  months  shall  elapse  before  the  decree  of 
divorce  shall  become  final  or  operative. 

From  this  brief  examination  of  the  bill  it  will  be  seen 
that  in  reality  it  does  more  than  reform  the  procedure  in 
divorce  proceedings.  In  various  particulars  it  goes  to  the 
substance  of  the  matter.  It  is  therefore  confidently  sub- 
mitted that  its  general  adoption  would  go  far,  under  a  sys- 
tem of  adequate  and  uniform  application  (for  which  we 
must  depend  upon  the  courts),  towards  minimizing  the  lax 
and  incoherent  system  now  in  force  in  many  of  the  states. 

This  then  is  the  bill  as  proposed  in  1898,  with  the  amend- 
ments since  made.  The  Committee  on  Divorce  in  1898  did 
not  deem  it  wise  to  undertake  action  looking  to  the  adop- 
tion   of    uniform    legislation    for    the    causes  for  divorce. 

1  See  the  2d  ed.  Wharton  on  Conflict  of  Laws.  sec.  237. 
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They  recognized  the  diversity  of  law  and  of  sentiment  upon 
this  subject  and  felt  content  with  an  act  relating  princi- 
pally to  procedure  only.  For  the  development  of  the 
rights  has  depended  upon  the  development  of  forms  of 
action  in  our  English  system  of  law.1  The  law  of  pro- 
cedure or  the  adjective  law,  as  Bentham  and  his  followers 
prefer  to  call  it,  in  the  long  run  has  always  had  a  profound 
influence  upon  the  substantive  law.2  There  is  therefore 
no  cause  for  discouragement  should  we  confine  ourselves 
to  procedure  only  in  attempting  to  improve  the  law  of 
divorce.  That  which  in  the  beginning  would  be  mostly 
only  improvement  in  procedure  would  end  in  improvement 
in  the  very  substance  of  the  law. 

It  is  claimed,  however,  that  this  is  not  enough,  and  that 
a  bill  should  be  proposed  that  shall  enumerate  the  causes 
for  divorce  and  which  shall  prohibit  divorce  for  any  other 
cause.  In  view  of  the  expression  of  a  very  general  senti- 
ment of  this  kind,  a  bill  was  drafted  and  submitted  at  the 
Conference  in  1899  by  the  writer  that  if  adopted  would  re- 
sult in  uniformity  in  the  causes  for  divorce  in  the  various 
States  and  territories  in  the  Union,  omitting  those  few 
states  that  have  such  peculiar  laws  on  this  subject  they 
cannot  be  expected  to  join  the  other  states  on  any  common 
basis.  This  bill  on  Uniform  Causes  for  Divorce  was  sub- 
mitted separately.  Both  bills  were  continued  until  the  next 
annual  Conference  for  the  careful  examination  of  all  the 
other  members  of  the  American  Bar  Association,  of  the  bar 
throughout  the  country,  of  the  clergy  of  all  religions  and 
denominations  and  of  the  public  at  large,  for  all  are  vitally 
interested  in  this  momentous  question.  The  Committee  on 
Divorce  and  the  Conference  of  Commissioners  on  Uniform 
Legislation  solicit  the  advice,  assistance  and  suggestions  of 
all  concerned  in  arriving  at  conclusions  on  this  most  im- 
portant subject.  In  its  consideration  extremes  of  all  kinds 
are  to  be  avoided.  No  uniform  system  can  be  formulated 
upon  the  system  of  one  state  that  grants  no  divorces  what- 
ever (South  Carolina)  nor  upon  the  system  of  another  that 
is  unique  in  granting  absolute  divorce  only   for  adultery 

1  2  Pollock  and  Maitland,  Hist,  of  Eng.  Law  559. 

2  Holmes,  C.  L.  253;  1  P.  &  M.  Hist.  Eng.  Law  208  ;  Hammond  3d 
Bl.  Comms.  187. 
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(New  York).  Nor  can  a  uniform  law  acceptable  to  the 
country  at  large  be  formulated  upon  an  extreme  ecclesi- 
astical theory  which  is  not  accepted  even  in  Great  Britain, 
Germany  or  France.  On  the  other  hand  no  law  for  general 
adoption  throughout  our  States  and  Territories  will  be  ac- 
ceptable to  an  enlightened  public  opinion  that  grants 
divorce  for  causes  involving  no  moral  wrong.  The  holy 
state  of  matrimony  cannot  be  allowed  to  be  terminated 
except  for  real  cause.  However  desirable  it  may  be  that 
men  and  women  in  marital  relation  should  not  be  separated 
until  parted  by  death,  it  is  obvious  that  public  opinion  re- 
quires that  the  law  shall  provide  for  divorce  for  adequate 
cause.  The  question  is  then,  what  shall  constitute  adequate 
cause?     And  what  rules  of  procedure  shall  be  followed? 

An  examination  of  laws  as  to  the  causes  for  divorce  in 
the  States  and  Territories  in  the  Union,  showed  that  in 
forty-nine  of  them  divorce  was  granted  for  adultery ; 
forty-nine  for  extreme  cruelty,  of  which  seven  were  limited 
divorces ;  forty-nine  for  continuous  desertion,  of  which 
four  were  limited  divorces.  Failure  to  support  the  wife 
was  also  a  cause  for  divorce  in  many  of  the  states,  but  this 
has  become  a  fertile  source  of  divorce  obtained  collusively, 
the  husband  agreeing  not  to  oppose  the  wife's  petition,  if 
brought  upon  this  ground  only.  The  husband  rarely  con- 
siders it  a  disgrace  to  be  reputed  not  to  support  a  wife  he 
does  not  want  to  live  with,  and  hence  he  assents  not  to  oppose 
a  petition  brought  upon  this  ground  only.  Of  old,  and 
almost  to  the  period  of  the  present  generation,  a  woman's 
resources  were  limited,  and  it  was  difficult  for  her  to  pro- 
cure a  living.  There  was  a  certain  propriety,  indeed  a 
necessity,  for  allowing  divorce  upon  the  failure  of  the  hus- 
band to  support  his  wife,  as  she  could  not  support  herself. 
But  now,  when  in  some  states  married  women  are  enabled, 
by  statute,  to  contract  as  if  unmarried,  where  so  many 
resources  are  open  to  all  women  that  formerly  were  closed 
to  them,  when  we  see  women  everywhere,  married  and 
single,  earning  their  own  living,  there  is  no  longer  any 
reason  left  for  granting  divorce  for  failure  to  support  the 
wife.  Omitting  therefore  this  cause  for  divorce,  the  bill 
submitted  is  an  attempt  at  a  Uniform  Act  that  embraces 
only  those  causes  for  divorce  that  are  already  good  causes 
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for  divorce  in  most  of  the  States  and  Territories  of  the 
Union.  Omnibus  clauses,  so  Galled  (allowing'  the  court  to 
grant  divorce  "  for  any  reason  satisfactory  to  the  court," 
or  "  for  any  cause  defeating  the  purpose  of  the  marriage 
relation  "),  were  omitted,  because  they  have  proved  to  be  a 
fertile  cause  of  abuse.  With  fifty  different  States,  Terri- 
tories and  the  District  of  Columbia,  there  can  be  no  uni- 
formity in  the  exercise  of  fifty  different  judicial  discretions. 
The  system  would  tend  to  vary  more  and  more  from  one 
of  fixed  law  to  one  of  uncertain  application  of  an  arbitrary 
discretion.  It  was  felt  to  be  extremely  desirable  that  before 
acting  on  these  bills,  an  educated  public  opinion  would 
declare  whether  it  desires  the  passage  of  either,  or  neither, 
or  both  of  these  bills.  They  should  therefore  become 
known  and  be  thoroughly  discussed  throughout  the 
country. 

At  the  Conference  in  1900  the  act  of  divorce  procedure 
was  again  taken  up  and  considered  section  by  section.1 
Some  changes  were  made  in  the  act,  already  above  noted. 
It  was  voted  to  confine  the  efforts  of  the  Conference  to  the 
proposed  act  on  divorce  procedure  and  to  postpone  action 
on  the  bill  relating  to  causes.  In  the  report  of  the  Com- 
mittee on  Uniform  State  Laws  to  the  American  Bar  Asso- 
ciation at  its  23rd  annual  meeting  19002  the  above  divorce 
procedure  act  was  given  in  full,  was  highly  approved  and 
its  adoption  was  urged.  The  report  spoke  highly  of  the 
purpose,  wisdom  and  practicability  and  also  of  the  effect  of 
this  "short,  simple  and  most  moderate  act."  The  report 
quoted  largely  from  the  report  of  the  Conference  of  1899 
and  cited  with  approval  the  view  of  Mr.  Nelson  on  divorce 
and  separation,3  as  to  remarriage,  as  follows: 

"  The  evident  intent  of  these  statutes  is  to  prevent  the  guilty  party 
from  entering  into  another  marriage.  He  having  been  unfaithful  to  the 
obligations  of  the  first  marriage,  it  is  presumed  that  he  is  unfit  to  enter  into 
a  second  marriage  unless  he  reforms.  But  such  prohibition  is  in  fact  a 
restraint  of  marriage.  It  leaves  at  large  a  person  who  by  false  represen- 
tations may  induce  an  unsuspecting  woman  to  enter  into  a  void  marriage; 
or  if  this  does  not  occur,  the  unfortunate  defendant  who  cannot  marry  is 
tempted  to  continue  adulteries  without  incentive  to  reformation.  A  pro- 
hibition which  restrains  marriage  encourages  adultery,  leaves  the  party  in 

1  See  report  of  that  year  pp.  6  &  7. 

2  See  reports  for  that  year  p.  395.        3  Vol.  2,  p.  566. 
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a  position  to  contract  void  marriages,  and  takes  away  a  natural  incentive  to 
reformation,  should  be  held  contrary  to  public  policy.  These  considerations 
are  sufficient  to  justify  the  repeal  of  such  statutes." 

At  the  Eleventh  Conference,  1901,  the  Committee  on 
Marriage  and  Divorce  reported  as  follows:1 

"  The  act  adopted  at  last  year's  Conference  has  not  yet  been  adopted 
in  any  state.  A  variety  of  causes,  unnecessary  to  specify,  has  contributed 
to  this  result.  Nevertheless  your  committee  see  no  reason  for  change  in 
the  proposed  act,  except  in  form.  The  experience  of  several  commissioners 
with  regard  to  the  adoption  of  this  act  by  their  respective  legislatures,  dur- 
ing the  last  year,  has  shown  unexpected  objection  to  section  1.  Its  purpose 
being  the  prevention  of  migratory  divorces,  it  may  be  said  it  does  not  relate 
to  procedure,  but  to  the  causes  for  divorce.  In  the  opinion  of  your  com- 
mittee, while  it  is  desirable  to  secure  the  passage  of*  all  the  sections  of  our 
proposed  act,  there  can  be  no  objection  to  submitting  section  1,  as  a  sepa- 
rate independent  act,  and  the  other  seven  sections  as  another  separate  and 
independent  act,  to  the  various  state  legislatures. 

Since  the  adoption  of  this  act  a  year  ago,  four  important  decisions  in 
divorce  cases  have  been  rendered  in  the  Supreme  Court  of  the  United 
States.  These  are  Atherton  v.  Atherton,  Bell  v.  Bell,  Streitwolf  v.  Streit- 
wolf,  and  Lynde  v.  Lynde.  An  examination  of  these  cases  as  reported  in 
opinions  of  the  United  States  Supreme  Court,  No.  13,  October  term,  1900, 
L.  S.  P.  Co.,  leads  to  the  conclusion  that  nothing  therein  contained  is  at 
variance  with  the  provisions  of  our  act.  On  the  contrary,  the  decision  in 
Atherton  v.  Atherton  (that  constructive  notice  upon  the  defendant  in 
another  state  of  the  pendency  of  a  petition  for  divorce,  with  the  observance 
of  reasonable  precautions  for  notifying  the  respondent  prescribed  by  the 
statute  of  the  state  where  the  petition  was  filed,  is  sufficient)  shows  that  the 
observance  of  the  provisions  of  section  4  of  our  act,  with  regard  to  substi- 
tuted service,  where  personal  service  cannot  be  had,  would  undoubtedly  be 
supported  by  the  Supreme  Court  of  the  United  States,  as  valid  and  suffi- 
cient, should  a  case  be  carried  there,  to  test  the  validity  of  such  notice.  In 
Bell  v.  Bell  it  was  decided  that  no  decree  of  divorce  from  the  bond  of 
matrimony  is  valid,  on  constructive  service,  by  the  court  of  a  state  in  which 
neither  party  is  domiciled.  In  Streitwolf  v.  Streitwolf  the  Supreme  Court 
found  there  was  no  bona  fide  domicile  in  the  state  in  which  the  decree  of 
divorce  was  obtained,  and  it  was  therefore  invalid;  while  in  Lynde  v.  Lynde 
it  was  decided  that  there  was  no  color  for  the  contention  of  the  defendant 
that  he  was  deprived  by  the  decree  of  his  property  without  due  process  of 
law,  he  having  appeared  and  having  been  heard  in  the  proceedings  for 
alimony. 

Your  committee  therefore  submit  two  separate  acts,  and  recommend 
that  the  members  of  the  conference  endeavor  to  secure  the  passage  of  both 
by  their  respective  legislatures." 

1  See  report  of  that  year  p.  8. 
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The  report  of  this  committee  was  accepted  and  it  was 
voted  to  separate  the  bill  as  provided  in  the  report  and  to 
recommend  the  passage  of  both  acts. 

In  his  annual  address  at  the  Twelfth  Conference,  1902, 
the  president  spoke  as  follows  on  these  divorce  acts: 

"  I  cannot,  however,  report  success  in  either  of  our  Uniform  Divorce 
Acts.  So  far  as  is  known  to  me,  not  a  single  State  has  adopted  either  Act, 
although  perhaps,  as  was  the  case  in  Rhode  Island,  our  proposed  Acts 
have  led  to  changes  that  are  improvements  in  pre-existing  legislation  on 
divorce.  It  is  evident,  however,  that  our  proposed  divorce  acts  do  not 
obtain  public  favor.  For  this  reason  it  is  deemed  wise  to  reconsider  them 
at  this  Conference. 

In  case  of  the  breach  of  an  ordinary  contract  jurisdiction  over  the  par- 
ties is  not  limited  to  the  domicile  of  either  party.  It  is  enough  if  the  plain- 
tiff can  serve  process  on  the  defendant.  And  the  case  is  not  tried  according 
to  the  law  of  the  domicile  of  either  party  but  according  to  the  law  of  the 
place  where  the  contract  was  made.  Why  is  it  that  the  same  rule  does 
not  prevail  in  case  of  a  breach  of  the  contract  of  marriage  ? 

A  brief  examination  of  the  different  views  held  by  the  different  courts 
as  to  jurisdiction  over  divorce  cases  will  show  the  conflict  there  is  between 
them,  how  irreconcilable  they  are  with  each  other  and  the  necessity  existing 
for  the  adoption  of  some  sound  general  principle  in  this  important  branch 
of  law. 

(A)  The  general  rule  on  the  Continent  of  Europe  is  that  the  court  of 
the  parties'  nationality  alone  has  jurisdiction.1 

(B)  The  general  English  and  American  rule  is  that  the  court  of  the 
parties'  domicile  alone  has  jurisdiction.     This  may  be  divided: 

1.  The  English  rule  is  that  the  court  of  the  husband's  domicile  alone 
has  jurisdiction,  since  the  wife  cannot  acquire  a  domicile  apart  from  her 
husband's.2 

2.  The  court  of  the  domicile  of  either  spouse  has  jurisdiction  (see 
post,  Domicile  of  Wife).3 

3.  The  court  of  the  petitioner's  (or  libellant's)  domicile  alone  has 
jurisdiction  (See  Post,  Domicile  of  Wife).  This  is  the  common  statutory 
rule  in  the  United  States.4 

4.  The  court  of  the  plaintiff's  domicile  alone  has  jurisdiction  (See 
Post,  Domicile  of  Wife)  unless  that  domicile  has  been  changed  since  the 
cause  for  divorce  arose.5  (This  rule  is  adopted  in  New  York  without  the 
qualification  given,  People  v.  Baker  (1879)  76  N.  Y.  78) 

HVilhelm  v.  Wilhelm  (1896)  23  CI.  149;  s.  c.  1  Beale's  Cases  on  Con- 
flict of  Laws,  427. 

2  LeMesurier  v.  LeMesurier  [1895]  A.  C.  517,  s.  c.  1  Beale,  388. 

3Sewall  v.  Sewall  (1877)  122  Mass.  156,  162  ;  Minor,  Conflict  of  Laws, 
205. 

4  White  v.  White  (1893)  18  R.  I.  292  ;  Minor,  Conflict  of  Laws,  101  ; 
9  Am.  &  Eng.  Ency.  of  Laws,  2d  ed.  738. 

6Colvin  v.  Reed  (1867)  55  Pa.  375  ;  Minor,  Conflict  of  Laws,  102. 
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(C)  The  court  where  the  parties  are  bona  fide  resident  has  jurisdic- 
tion. This  is  the  Roman  rule  and  has  been  followed  by  the  Dutch  and  the 
Scotch.1 

The  proposition  now  suggested  is  that  any  competent  court  having 
actual  jurisdiction  over  the  parties  shall  have  jurisdiction  over  divorce  be- 
tween those  parties. 

A  divorce  granted  under  the  rule  B.  3  (the  court  of  the  petitioner's 
domicile  alone  has  jurisdiction)  must  be  recognized  in  other  States,  under 
the  "full  faith  and  credit"  clause  of  the  constitution  of  the  United  States.2 

The  refusal  of  any  court  to  recognize  a  divorce  so  granted  is  ground 
for  an  appeal  to  the  Supreme  Court  of  the  United  States.3 

But  it  does  not  follow  that  the  courts  of  all  the  states  will  grant 
divorces  under  this  rule.     Many  do  not. 

The  question  of  domicile  of  the  wife  is  of  importance  under  the  rules 
concerning  jurisdiction  over  divorce  in  the  United  States. 

1.  It  is  generally  held  that,  after  cause  for  divorce  by  the  husband's 
conduct,  the  wife  may  acquire  a  separate  domicile  anywhere.4 

Any  divorce  granted  under  this  rule  will  be  protected  under  the  doc- 
trine of  Atherton  v.  Atherton  (1900)  21  Sup.  Ct.  Rep.  544. 

In  one  state  only,  Vermont,  is  a  wife  allowed  a  separate  domicile  from 
that  of  her  husband,  even  though  it  be  not  for  the  purpose  of  securing 
divorce.  In  Rhode  Island,  the  wife  retains  the  domicile  of  the  husband 
"  so  long  as  the  unity  of  the  marriage  relation  continues."5 

2.  Some  States  protect  the  wife  in  allowing  her  to  elect  between  the 
husband's  domicile  at  the  time  cause  for  divorce  arose  and  his  later  domi- 
cile, if  he  changes  it.6 

3.  Other  States  do  not  allow  this  election  although  protecting  the  wife 

1Weatherley  v.  Weatherley  (1879)  Transvaal  Prov.  Rep.  66;  s.  c.  1 
Beale's  Cases  on  Conflict  of  Laws,  420. 

2  Atherton  v.  Atherton  (1900)  21  Sup.  Ct.  Rep.  544. 

3Andrews  v.  Andrews,  U.S.  Sup.  Ct.  Aps.  No.  6,  Feb.  16,  1903,  p. 237 
(from  Mass.  Sec.  176  Mass.  92,  s.  c.  57  N.  E.  333).  The  parties  were 
married  and  lived  in  Massachusetts.  The  husband  went  to  South  Dakota 
to  obtain  a  divorce  for  a  cause  arising  in  Massachusetts  while  the  parties 
were  domiciled  there  (desertion),  not  a  cause  for  divorce  in  Massachusetts, 
but  which  was  a  cause  for  divorce  in  South  Dakota.  This  was  in  violation 
of  2  Mass.  Comp.  Laws,  1902,  Ch.  152,  p.  1357  ;  Pub.  Stat.  Ch.  146,  §41. 
A  decree  of  divorce  was  obtained  by  the  husband,  in  South  Dakota,  through 
collusion  with  the  wife.  Held,  that  the  full  faith  and  credit  clause  of 
the  constitution  of  the  United  States  is  not  violated  by  the  refusal  of  the 
Massachusetts  courts  to  give  effect  to  such  a  decree.  (It  would  seem  that 
the  decree  obtained  in  South  Dakota  was  void,  even  under  the  law  in  that 
state,  the  wife  having  colluded  with  the  husband  by  consenting  in  writing 
to  the  granting  of  a  decree  for  desertion.) 

*  Ditson  v.  Ditson  (1856)  4  R.I.  87,  107  (semble);  White  v.  White 
(1893)  J8  R.  I.  292;  Minor  Conflict  of  Laws,  101  ;  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.  Title,  Divorce. 

5  Howland  v.  Granger  (1900)  22  R.  I.  1. 

6  Sewall  v.  Sewall  (1877)  122  Mass.  156. 
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to  the  extent  of  allowing  her  to  retain  the  domicile  her  husband  had  when 
the  cause  for  divorce  arose;  i.  e.,  subsequent  changes  of  domicile  by  him 
do  not  affect  her  domicile.1 

4.  I  know  of  no  State  in  the  United  States  following  the  English  rule 
that  the  wife's  domicile  is  always  that  of  her  husband. 

We  find  that  divorce  is  the  only  branch  of  English  and  American  law 
that  depends  solely  upon  the  parties'  domicile.  It  is  said  that  it  is  neces- 
sary because  the  State  has  a  peculiar  interest  in  marital  relations.  So  it 
has,  but  this  has  not  prevented  the  usual  rule  from  obtaining  under  other 
systems  of  law,  that  jurisdiction  over  the  parties  gives  jurisdiction  over 
divorce  between  them.  The  question  is  whether  the  latter  theory  would 
not  afford  protection  against  the  gross  evils  of  the  present  system,  i.  e.,  the 
absence  of  uniformity,  the  hardships,  sometimes  upon  the  wife,  sometimes 
upon  the  husband,  involved  in  many  of  the  above  rules;  the  inevitable 
fraud  and  collusion,  so  commonly  practiced,  inevitable  because  the  whole 
matter  rests  on  question  of  domicile,  which  is  principally  a  question  of 
fact,  and  almost  entirely  of  the  intention  of  one  who  has  a  strong  interest 
in  misrepresenting  that  fact.  The  interest  of  the  State,  certainly  great,  is 
protected,  under  the  rule  of  the  Roman  law  herein  suggested  as  the  right 
one  to  follow,  by  restricting  jurisdiction  over  divorce  to  actual  jurisdiction 
over  the  parties,  and  the  interpretation  of  this  peculiar  contract  by  various 
courts,  guided  by  the  decisions  of  the  Court  of  the  State  where  the  marriage 
contract  was  entered  into  would  tend  to  uniformity.  Such  a  system 
would  dispose  of  the  vexed  questions  arising  out  of  notice,  actual  and 
constructive,  now  disturbing  the  Courts,  the  injustice  of  a  decree  granted 
against  one  who  is  absent  would  be  removed  and  order  would  be  evolved 
out  of  the  chaos  and  the  conflict  between  the  principles,  or  rather  the 
absence  of  any  scientific  principle  now  reigning  over  divorce  in  the  United 
States. 

Of  course,  new  difficulties  would  arise.  They  always  do,  whatever 
system  we  may  frame.  They  are  inherent  in  all  human  systems,  but  it  is 
submitted  that  they  could  not  be  more  appalling  than  those  now  arising 
and  found  hitherto  to  be  insurmountable.  They  would,  however,  be 
found  more  soluble  under  a  guiding  scientific  principle  than  they  are  now 
under  no  principle  at  all.  What,  for  instance,  should  the  law  be,  if  a 
marriage  takes  place  in  South  Carolina,  where  no  cause  for  divorce  is  rec- 
ognized, the  parties  move  to  another  State  where  adultery  is  lecognized 
as  a  cause  for  divorce,  and  one  of  the  two  there  commits  adultery  that  is 
made  the  ground  for  a  petition  for  divorce  in  such  State?  Would  the 
system  proposed  require  uniformity  throughout  the  States  in  the  causes  for 
which  divorce  may  be  granted?  Or  suppose  a  husband  and  wife  do  sepa- 
rate and  move  into  separate  States,  the  husband  then  to  be  sent  to  States 
Prison  for  an  offence  committed  there,  and  that  such  imprisonment  is 
ground  for  divorce  in  that  State,  but  not  in  the  State  where  the  marriage 
took  place  nor  in  the  State  where  the  wife  lives?  What  law  shall  then 
determine  whether  there  has  been  a  breach  of  the  marriage  contract?  " 


1  Colvin  v.  Reed  (1867)  55  Pa.  375. 
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Even  though  no  state  has  yet  adopted  in  its  entirety  the 
Divorce  Procedure  Act  recommended  by  the  Conference, 
some  of  its  features  have  been  adopted,  and  probably  more 
will  be,  and  more  states  will  follow  the  examples  set,  and 
adopt  some  of  its  features  that  other  states  have  adopted. 
However,  even  should  no  general  adoption  of  our  act 
result,  it  cannot  be  said  that  the  work  of  the  Conference  is 
a  failure.  It  will  have  shown,  at  least,  that  such  a  law  is 
not  the  one  called  for.  If  so,  the  question  then  is,  what  is 
the  legislation  that  is  called  for?  Why  should  not  the 
general  rule  suggested,  be  adopted,  that  any  competent 
court,  having  actual  jurisdiction  over  the  parties,  shall  have 
jurisdiction  over  divorce  between  those  parties,  irrespec- 
tive ol  the  vexatious  question  of  domicile?  Would  not  the 
cause  of  justice  and  the  peace  and  quiet  of  the  state,  be 
better  subserved  by  such  a  rule?  What  would  be  the  effect 
of  such  a  law  as  this? 

"Sec  i.  The Court  of  this  State  now  having  jurisdiction  over 

petitions  for  divorce,  shall  henceforth  have  jurisdiction  over  all  such  peti- 
tions only  when  actual  service  of  process  shall  have  been  made  upon  the 
respondent  within  this  State,  irrespective  of  any  question  of  domicile. 

SEC  2.  In  hearing  and  determining  all  such  petitions,  the  law  of  the 
state  where  the  marriage  toc.<  place,  in  conjunction  with  the  law  of  the 
state  where  the  cause  for  divorce  arose,  shall  be  the  law  under  which  the 
court  shall  determine  the  case. 

Sec  3.  — All  acts  and  parts  of  acts  inconsistent  herewith  are  hereby 
repealed." 

Amasa  M.  Eaton. 


CODIFICATION  OF  THE  DOCTRINE  OF 
RESCISSION. 

When  I  prepared  the  article  on  Rescission  for  Breach 
of  Warranty,  which  appeared  in  the  Columbia  Law  Re- 
view, for  January,  it  was  my  intention  to  follow  it  with  a 
discussion  of  the  relative  merits  of  the  two  rules.  Pro- 
fessor Williston's  reply  to  my  article,  with  its  courteous 
invitation,  or,  perhaps,  challenge,  to  such  a  discussion, 
induces  me  to  enter  upon  it  now. 

I  am  frank  to  say  that  I  thought,  and  still  think,  the 
proposition  in  his  original  article  on  rescission,  which  I 
dealt  with  in  the  January  Review,  its  most  vulnerable  part. 
But  that  was  not  my  sole  or  chief  reason  for  dealing  with 
it  first.  If  his  assertion  that  "nearly  as  many  courts  have 
followed  the  Massachusetts  rule  as  have  followed  the 
English  law  "  is  inaccurate  ;  if,  instead  of  eleven  jurisdic- 
tions, only  two  have  unequivocally  adopted  the  Massachu- 
setts rule,  and  but  three  or  four  more,  at  most,  seem 
inclined  to  prefer  that  rule  ;  while  all  of  the  Federal  Courts, 
as  well  as  those  of  nineteen  State  and  Territorial  jurisdic- 
tions, have  unhesitatingly  adopted  the  English  rule,  and 
several  others  have  indicated,  in  dicta,  their  approval  of  that 
rule,  a  very  powerful  argument  is  afforded  for  incorporat- 
ing it  rather  than  the  Massachusetts  rule  in  an  American 
Code  of  the  Law  of  Sales.  If  my  understanding  of  the 
cases  cited  by  my  learned  friend  is  correct,  it  would  be  a 
hopeless  task  for  Committees  on  Uniform  State  Legislation 
to  attempt  to  force  the  Massachusetts  rule  into  such  a 
code.  The  undertaking  would  be  as  idle,  and  with  all 
respect  I  say  it,  as  ridiculous,  as  that  of  attempting  to  make 
the  tail  wag  the  dog. 

Hence,  a  careful  scrutiny  of  the  cases  cited  by  my  learned 
friend  seemed  to  me  a  necessary  prelude  to  any  discussion 
of  the  two  rules  upon  their  merits.  As  my  analysis  and 
estimate  of  those  cases  have  been  called  in  question  by 
him,  I  beg  leave  briefly  to  review  his  explanation  of  them. 

Brief  Review  of  Professor  Williston's  Reply. 

Before  addressing  myself  to  the  cases,  however,  I  must 
refer  to  my  learned  friend's  astonishing  misconception  of 
my  understanding  of  the  issue  between  us.      I  understood 
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it  to  be  precisely  what  he  states,  in  his  reply,  it  should 
be;  viz.  "  Whether  rescission  of  an  executed  sale  is  allow- 
able for  breach  of  a  promise,  whether  collateral,  part  of 
the  description,  or  wholly  implied.''  There  is  nothing,  in 
my  former  article,  I  submit,  which  justifies  my  learned 
friend's  suspicion  that  I  was  directing  my  remarks  to  any 
other  or  different  issue.  He  has  done  me  the  honor  of 
referring,  in  one  of  his  notes  to  my  text  book  on  Sales.  If 
he  cares  to  look  into  that  volume  again,  he  will  find  this 
statement,  relative  to  the  buyer's  right  upon  a  breach  of 
warranty  i1  "  A  breach  of  this  collateral  agreement  by  the 
seller  does  not  entitle  the  buyer  to  return  the  goods ;  it 
gives  him  only  a  right  to  damages,  save  in  a  few  jurisdic- 
tions. Such  is  the  rule,  whether  this  engagement  is  col- 
lateral from  the  first,  or  whether,  being  an  essential  term  of 
the  contract,  and  available  as  a  condition  precedent  to  the 
buyer,  he  has  taken  title  to  the  goods,  and  waiving  his 
right  to  treat  the  engagement  as  a  condition,  can  take 
advantage  of  it  only  as  a  collateral  agreement.  In  either 
case,  the  title  to  the  goods,  having  vested  in  the  buyer  with 
the  assent  of  both  parties,  cannot  be  divested  by  the  sole 
act  of  either.''  There  is  nothing  in  my  former  article 
which  is  at  all  at  variance  with  the  foregoing  statement ; 
nothing  which  warrants  the  belief  that  I  assumed  a  different 
'*  line  of  cleavage,"  to  that  defined  in  Professor  Williston's 
reply. 

I  submit,  therefore,  that  a  large  part  of  that  reply,  while 
interesting  of  course,  is  wholly  irrelevant  to  my  article.  1 
must  also  disclaim  all  responsibility  for  the  views  and  ratio- 
cination ascribed  to  me  in  that  part  of  his  production. 
After  putting  me  in  a  hole  of  his  own  preparing,  he  sug- 
gests "  one  logical  way  of  escape."2  I  am  frank  to  say 
that  my  ingenuity  would  not  have  been  equal  to  devising 
even  that  one  way  ;  and  I  trust  that  my  intellectual  honesty 
and  my  common  sense  would  have  saved  me  from  any 
attempt  to  discover  or  use  it. 

Following  the  Massachusetts  Rule. 

What  is  meant  by  the  statement  that  a  particular  Court 
has  followed  the  Massachusetts  rule?     Does  it  mean  simply 

1  Burdick  on  Sales  (2d  Ed.),  p.  140,  IF  232. 

2  4  Columbia  Law  Review,  p.  202. 
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this,  that  a  judge  of  that  court  in  a  reported  opinion  has 
uttered  the  dictum,  that  "  the  buyer  is  entitled  to  rescind  a 
sale  transaction  for  a  breach  of  warranty  "  ?  My  learned 
friend  clearly  indicates  that  he  means  by  it  something-  more 
than  this.  Referring  to  the  decisions  cited  in  his  first  arti- 
cle he  says:  "  In  so  far  as  these  decisions  relate  merely  to 
contracts  to  sell,  I  admit  that  they  are  not  in  point."  This 
admission,  I  submit,  takes  out  of  his  list  of  decisions  cited 
as  following  the  Massachusetts  rule,  both  of  the  California 
cases,1  two  of  the  Kansas  cases,2  and  both  of  the  cases 
from  Nebraska.3 

1  Polhemus  v.  Herman  (1873)  45  Cal.  573,  Contract  to  sell  and  deliver 
wool.  Hoult  v.  Baldwin  (1885)  67  Cal.  610.  My  learned  friend  thinks  I 
made  two  slips  in  stating  this  case.  If  he  will  carefully  read  the  report 
again,  I  feel  confident  he  will  agree  with  me  that  the  court  treated  the  case 
and  properly  treated  it  as  involving  an  executory  contract  to  sell,  not  an 
executed  sale.  The  court  points  out  that  the  defendant  refused  to  close  a 
contract  with  plaintiff  except  upon  the  latter's  guaranteeing  "  that  the  ma- 
chine would  do  good  work  in  cutting  and  threshing  ordinary  grain,  stand- 
ing from  one  to  five  feet  high  ";  that  the  plaintiff  at  the  same  time  promised 
to  send  a  man  to  "  start  the  machine  and  show  to  your  (defendant's)  satis- 
faction that  it  is  all  we  have  represented  ";  that  upon  the  machine's  break- 
ing while  being  hauled  from  the  depot  to  the  ranch  of  defendant,  the  latter 
"  declined  to  accept  the  machine."  The  case  is  squarely  within  the  words 
of  Lord  Chelmsford,  quoted  by  my  learned  friend  (4  Col.  L.  R.  199)  The 
purchaser  had,  under  the  conditions  precedent  attending  the  contract,  a 
right  to  keep  the  machine  a  sufficient  time  to  give  it  a  fair  trial,  and  if  it  did 
not  conform  to  the  conditions  to  reject  it. 

2  Craver  v.  Hornburg  (1881)  26  Kan.  94,  Contract  to  sell.  On  p.  95 
Brewer,  J.,  treats  the  case  as  one  involving  an  executory  contract,  precisely  as 
an  English  court  would  have  done,  and  his  statement  of  the  right  of  rescis- 
sion does  not  differ  materially  from  Lord  Chelmsford's,  referred  to  in  the 
foregoing  note.  Weybrich  v.  Harris  (1883)  31  Kan.  92.  Express  provision 
that  sellers  were  to  take  the  machine  back  if  they  failed  to  make  it  work  as 
promised.  On  p.  94  Brewer,  J.,  says:  "A  purchaser  cannot  retain  and  use 
property,  and  at  the  same  time  say  he  repudiates  and  rescinds  the  contract 
to  purchase" ;  showing  that  the  dictum  he  had  thrown  out  in  this  case  ap- 
plied only  to  executory  contracts,  or  to  executed  sales  with  an  actual  stipu- 
lation for  rescission. 

3  Davis  v.  Hartlerode  (1893)  37  Neb.  864  is  admitted  by  Professor 
Williston  to  be  a  case  of  warranty  on  express  condition,  if  the  statement 
made  by  the  buyer  in  his  testimony  was  true.  But  there  is  not  the  slight- 
est intimation  in  the  opinion  that  it  was  disputed  or  questioned  by  the 
seller.  True,  my  learned  friend  says  "  The  other  witnesses  to  the  transac- 
tion, however,  said  nothing  of  the  sort."  1  cannot  forbear  asking  how  he 
knows  they  did  not  ?  The  court  quotes  from  the  buyer's  testimony  and 
from  the  testimony  of  one  of  his  witnesses,  and  adds:  "  Four  other  wit- 
nesses testified  to  substantially  the  same  facts."  Where  is  the  warrant  for 
the  dogmatic  assertion  that  "the  other  witnesses  *  *  *  said  nothing 
of  the  sort"?  I  cannot  find  it.  And  I  submit  that  the  candid  reader  will 
set  this  case  down  as  one,  in  which  the  statement  as  to  rescission  for  breach 
of  warranty  is  limited  to  an  executory  contract,  as  the  statement  in  McCor- 
mick  Harvesting  Machine  Co.  v.  Knoll  (1899)  57  Neb.  790,  is  clearly  limited. 
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My  learned  friend  admits  that  the  Nebraska  "cases 
would  be  entitled  to  little  consideration,"  "  if  there  were  any 
more  explicit  authorities  in  Nebraska."  How,  I  beg  to  ask 
him,  does  the  absence  of  any  more  explicit  authorities  in 
that  State  entitle  these  to  increased  consideration?  While 
I  do  not  concur  in  his  judgment  that  these  are  the  weakest 
of  the  cases  cited  by  him,  I  do  think  they  are  as  weak  as 
the  weakest ;  as  weak  as  those  from  California  and  Kansas 
and  that  all  are  barred  out,  by  the  admission  in  his  second 
article,  that  decisions  relating  to  contracts  to  sell  are  not  in 
point. 

Again,  cases  are  not  in  point,  I  submit,  which  decline, 
in  express  terms,  to  recognize  the  right  of  rescission  for  the 
breach  of  any  and  every  warranty.  It  is  the  very  essence 
of  the  Massachusetts  rule,  that  "  if  the  seller  has  promised 
in  any  form  that  the  goods  possess  some  quality  and  they 
do  not,"  the  buyer  may  rescind  the  sale,  although  it  is 
executed.  This  bars  out  the  decisions  of  the  Louisiana 
court,1  and  the  third  case  from  Kansas.2 

Still  again,  cases  are  not  in  point,  I  submit,  which  con- 
tain only  a  dictum,  especially  if  this  is  confined  to  headnotes 
or  to  hypothetical  cases.  This  bars  out  the  Arkansas 
cases,  cited  in  Professor  Williston's  reply,  as  well  as  the 
Ohio  case.3  The  last  named  case  has  been  most  ingeni- 
ously explained  by  my  learned  friend.  He  says  :4  "  It  is 
clear  in  this  case  that  the  title  to  the  barrels  passed  by  the 
original  sale.     The  contract  of  rescission,  accompanied  as  it 

1  I  understand  this  to  be  virtually  admitted,  4  Col.  L.  R.  p.  209. 

2  At  p.  209,  4  Col.  L.  R.,  it  is  said  if  the  breach  of  warranty  is  not 
material,  the  question  is  still  open  in  Kansas.  Manufacturing  Co.  v. 
Stark  (1891)  45  Kan.  606,  belongs  to  the  class  of  cases,  of  which  Banner- 
man  v.  White  (1861)  10  C.  B.  N.  S.  844  is  an  excellent  example  in  England; 
although  the  Kansas  judge  is  not  as  happy  in  his  choice  of  terms  as  is  Erie, 
C.  J.  He  uses  the  term  warranty  without  appreciating  the  fact  that  the 
word  has  two  senses;  but  his  understanding  of  the  intention  of  the  parties, 
as  I  read  the  case,  is  the  same  as  that  of  the  English  Chief  Justice,  that  the 
contract  should  be  null,  if  the  facts  were  as  they  turned  out  to  be. 

3  Byers  v.  Chapin  (1876)  28  O.  St.  300.  The  first  two  head  notes  state 
the  ground  of  decision  :  "  1.  A  contract  made  under  mistake  as  to  a  mate- 
rial fact,  may  be  rescinded  by  the  party  sought  to  be  charged,  upon  discov- 
ery of  the  mistake,  he  being  guilty  of  no  want  of  diligence  in  not  ascertain- 
ing what  the  real  facts  are.  2.  There  is  no  difference  in  principle  between 
the  rescission  of  a  contract  to  perform,  and  the  rescission  of  a  contract 
which  is  itself  the  rescission  of  another  and  existing  contract." 

4  4  Col.  Law  Rev.  p.  207. 
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was  by  delivery  was  equally  a  resale,  and  of  this  resale,  the 
Court  allowed  rescission  for  breach  of  warranty."  Were 
the  distinguished  judge,  who  wrote  the  opinion  in  that  case, 
alive,  I  am  sure  this  would  be  news  to  him.  No  such  point 
is  hinted  at  in  the  opinion.  The  decision  was  based  on  the 
ground  that  the  contract  for  rescission  of  the  original  sale 
had  been  assented  to  by  the  seller,  under  a  mistake  of  fact 
on  his  part.  After  having  decided  the  case  on  that  ground, 
the  judge,  writing  the  opinion,  added  some  remarks  about 
warranties,  which  no  one  can  read,  I  fancy,  without  being 
reminded  of  Lord  Coke's  remarks  that  "  the  learning  of 
warranties  is  one  of  the  most  curious  and  cunning  learnings 
of  the  law."  Curious  and  cunning,  certainly,  is  the  judge's 
use  of  the  term  in  this  connection.  Sir  William  Anson, 
after  remarking  that  it  would  be  a  work  of  some  research 
to  enumerate  the  various  senses  in  which  the  word 
"  warranty  "  is  used,  proceeds  to  give  nearly  a  score  of 
"the  commoner  uses  of  the  term."  The  novel  use  of  it 
by  Judge  Wright  in  the  Ohio  case  ought  to  be  added  to 
Sir  William's  list  of  warranty  curiosities,  but  I  can  not  find 
in  his  opinion  any  justification  for  the  view  suggested  by 
my  learned  friend,  that  the  rescission  was  treated  as  a  resale, 
attended  by  a  "promise"1  on  the  part  of  plaintiffs,  for  the 
breach  of  which,  the  resale  was  rescindable.  I,  therefore, 
remain  of  the  opinion  formerly  expressed  that  there  is 
nothing  in  the  decision  warranting  its  citation  as  one  fol- 
lowing the  Massachusetts  rule. 

California  and  North  Dakota  Codes. 

My  reasons  for  thinking  that  the  California  and  North 
Dakota  cases  are  not  to  be  classed  with  those  which  follow 
the  Massachusetts  rule  have  been  stated.  Even  if  this 
classification  were  doubtful,  the  codes  of  those  States  cer- 
tainly commit  them  to  the  English  rule.  The  section  upon 
this  topic  was  drafted  by  New  York  lawyers,  as  a  part  of  a 
Civil  Code  for  New  York,  and  was  intended  to  state  the 
rule  as  it  then  stood  and  still  stands  in  this  State.2     It  was 

1  In  1 6  Harvard  Law  Review  p.  466,  Professor  Williston  reminds  his 
readers  that  "a  warranty  is  simply  a  promise."  Assuming  that  the  re- 
scission of  the  first  sale  is  to  be  looked  at  as  a  resale,  what  promise  of 
plaintiffs  attended  it? 

2  See  Hull  v.  Caldwell  (1893)  3  S.  D.  451,  453. 
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adopted  by  California,  North  Dakota  and  South  Dakota 
without  verbal  change.  Notwithstanding  these  facts  my 
learned  friend  writes  :  "  The  force  of  this  provision  depends 
on  the  effect  given  it  by  the  Supreme  Courts  of  the  States 
in  question."  He  suggests  that  the  section  can  be  con- 
strued by  the  Courts  as  a  statement  of  the  Massachusetts 
rule  ;  that  is,  the  following  language  : 

"The  breach  of  a  warranty  entitles  the  buyer  to  rescind  an  agreement 
for  a  sale,  but  not  an  executed  sale,  unless  the  warranty  was  intended  by 
the  parties  to  operate  as  a  condition."1 

can  be  construed  to  mean : 

"The  breach  of  a  warranty  entitles  the  buyer  to  rescind  either  an 
agreement  for  a  sale,  or  an  executed  sale." 

Now,  I  appeal  not  simply  to  the  candid  reader,  but  to 
the  prejudiced  reader ;  to  the  reader  born  and  bred  to  the 
idea  that  a  Massachusetts  rule  of  law  is  necessarily  and 
always  the  best  rule  ;  confidently  do  I  appeal  to  such  a 
reader,  if  any  such  exists  ;  is  it  possible  that  any  court  will 
ever  attempt  such  an  extraordinary  feat  of  construction  ? 
Until  it  does,  California  and  North  Dakota  as  well  as  South 
Dakota  must  be  counted  against  the  Massachusetts  rule. 

The  result  of  this  review  of  my  learned  friend's  criti- 
cism is,  I  submit,  that  only  Iowa  and  Maine  can  be  counted 
as  unequivocally  committed  to  the  Massachusetts  rule  ;  and 
that  but  three  other  States  show,  at  the  present  time,  any 
decided  inclination  in  favor  of  that  rule.  The  Maryland 
cases,  cited  by  my  learned  friend  in  his  second  article,  in- 
dicate a  readiness  in  the  highest  Court  of  that  State  to  array 
itself  on  the  majority  side,  and  to  adopt  what  it  styles  the 
modern  view,  whenever  the  opportunity  is  squarely  pre- 
sented. 

An   American  Code   Should   Adopt  the  Prevailing 

Rule. 

Not  simply  because  it  is  the  prevailing  rule;  although, 
when  the  preponderance  of  judicial  authority  is  as  over- 

1  Calif.  Civil  Code  §  1786.  North  Dakota  Code  §  3988.  South  Dakota 
Code  \  1340.     The  italics  are  mine. 


270  COLUMBIA  LAW  REVIEW. 

whelmingly  in  favor  of  a  rule,  as  it  is  in  this  case,  that  fact 
is  entitled  to  great  weight ;  but,  for  one  reason,  because  it 
has  been  embodied  in  the  Code  of  England  and  in  the 
Codes  of  four  of  our  States. x 

One  of  the  primary  objects  of  the  Committees  having 
this  Code  in  charge,  is  to  secure  uniformity  of  legislation. 
The  provisions,  drafted  and  supported  by  my  learned  friend, 
would  nullify  decisions  of  the  Supreme  Court  extending 
over  a  period  of  nearly  eighty  years,  of  the  decisions  of 
nearly  twenty  States  and  Territories,  and  would  necessitate 
the  repeal  of  statutory  provisions  in  four  States.  On  the 
other  hand,  a  Code  following  the  English  statute  would 
squarely  override  the  decisions  of  but  three  States,  and 
would  run  counter  to  clearly  defined  tendencies  in  but 
three  others.  It  would  seem,  therefore,  that  a  Code,  which 
adopted  the  prevailing  rule,  would  be  far  more  likely  to 
secure  favor  with  the  legislatures,  than  one  which  adopts  the 
minority  rule ;  and  would  have  the  further  advantage  of  not 
causing  a  diversity  in  the  law  of  rescission  on  the  two  sides 
of  the  Atlantic.  Any  such  diversity,  as  the  Supreme 
Court  of  the  United  States  has  repeatedly  declared,  is  to 
be  deprecated.2 

How  the  Prevailing  Rule  Came  to  Prevail. 

My  learned  friend  seems  to  ascribe  the  popularity  of 
this  rule  in  part,  at  least,  to  the  general  use  in  this  country 
of  Benjamin  on  Sales.  This  book,  he  says,  "doubtless 
tended  to  impress  upon  the  student  and  teacher,  prac- 
titioner and  judge  the  English  doctrine." 

I  must  confess  that  I  fail  to  discover  traces  of  this  potent 
influence.  To  begin  with,  the  first  clear  and  authoritative 
enunciation  of  the  rule  is  found  in  a  decision  of  the  Supreme 
Court  of  the  United  States  decided  in  1827, 3  and  the  rule 
could  be  styled  the  United  States  rule  quite  as  properly  as 
the  English  rule,  for  Thornton  v.  Wynn  preceded  Street  v. 

1  California,  North  and  South  Dakota,  whose  Code  provision  has 
been  referred  to  above,  and  Georgia.  See  Code  of  Ga.  §  3556.  This  de- 
clares the  rule  which  had  been  recognized  by  the  Courts  in  that  State,  as 
applicable  to  both  real  and  personal  property,  from  1849. 

2  See  Norrington  v.  Wright  (1885)  115  U.  S.  188,  206. 

3  12  Wbeaton  183. 
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Blay  by  four  years.  Benjamin  on  Sales  did  not  appear 
until  1868,  and  the  first  American  Edition  was  pub- 
lished in  1874.  Long  before  either  of  these  dates  the  present 
prevailing  rule  had  been  adopted  by  the  following  States  : 
Georgia,1  Illinois,2  Kentucky,3  New  York,4  Pennsyl- 
vania,5 South  Carolina,6  Tennessee7  and  Vermont.8  In 
1870,  the  Supreme  Court  of  Connecticut,9  upon  a  careful 
examination  of  authorities,  declared  that  "  the  weight  of 
modern  decisions,  as  well  as  the  analogies  of  the  law  are 
decidedly  against  "  the  Massachusetts  rule.  Two  years 
later,  the  Supreme  Court  of  Minnesota  accepted  the  pre- 
vailing rule.1  °  In  1875,  the  Supreme  Court  of  Texas  x  x  un- 
hesitatingly accepted  it,  as  "  supported  by  much  the 
greatest  weight  of  authority  "  and  resting  "  upon  the 
soundest  principle."  In  J876,  Indiana12  tookthesame  posi- 
tion, and  the  following  year,  the  soundness  of  the  rule  was  as- 

I  Clark  v.  Cleghorn  (1849)  6Ga.  220  ;  Wright  v.  Findley  (1857)  21  Ga. 
59.  68. 

2Crabtreez/.  Kile  (1859)  21  111.  180.  After  title  has  passed,  "the 
vendee  must  then  rely  on  the  contract  of  warranty  to  cover  any  loss  result- 
ing from  defects  covered  by  the  warranty.  He  cannot,  by  any  subsequent 
act  of  his,  without  the  concurrence  of  the  vendor,  rescind  the  contract  and 
revest  the  title  to  the  property  in  the  seller. " 

3  Lightburn  v.  Cooper  (1833)  1  Dana  273.  "  Both  principle  and  pre- 
ponderating authority  sustain  the  foregoing  doctrines.  They  were  so  set- 
tled by  the  Supreme  Court  of  the  United  States,  in  the  case  of  Thornton 
v.  Wynn,  12  Wheat.  183,  after  a  careful  survey  and  analysis  of  the 
authorities." 

4  Voorhees  v.  Earl  (1842)  2  Hill  288,  citing  and  approving  Street?'. 
Blay  and  Thornton  v.  Wynn. 

6  Kase  v.  John  (1840)  10  Watts  107,  citing  with  approval  Thornton 
v.  Wynn. 

6  Carter  v.  Walker  (1845)  2  Rich.  L.  40,  citing  and  approving  Street  v. 
Blay  and  Thornton  v.  Wynn. 

7  Allan  v.  Anderson  (1842)  3  Humph.  581.  After  quoting  at  length 
from  Thornton  v.  Wynn  and  noting  that  the  later  case  of  Street  v.  Blay 
"maintained  the  same  distinctions,"  the  court  concluded:"  These  principles 
so  established  by  authority,  are  consonant,  it  seems  to  us,  to  the  dictates  of 
reason  and  policy.     We  entirely  approve  them." 

3  West  v.  Cutting  (1847)  19  Vt.  536,  citing  and  approving  Thornton  v. 
Wynn. 

9  Scranton  v.  Mechanics'  Trading  Co.  (1870)  37  Conn.  130. 

10  Knoblauch  v.  Kronschnabel  (1872)  18  Minn.  300. 

II  Wright  v.  Davenport  (1875)  44  Tex.  164. 
12  Marsh  v.  Low  (1876)  55  Ind.  271. 
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sumed  by  the  Michigan  Supreme  Court,  1  although  that  tri- 
bunal did  not  formally  commit  itself  to  the  rule  until  1901.  2 

It  thus  appears  that  this  rule  has  won  preponderating 
authority,  not  because  of  any  factitious  circumstances  but 
because  the  courts  of  England,  the  Supreme  Court  of  the 
Nation  and  the  courts  of  many  of  our  most  important  com- 
mercial States  have  been  convinced  that  it  rests  upon  sound 
legal  principle  and  wise  public  policy. 

It  Accords  with  Sound  Legal  Principle. 

The  main  purpose  of  a  sale  contract  is  to  transfer  title  and 
possession  from  the  seller  to  the  buyer.  When  this  purpose 
has  been  accomplished  with  the  assent  of  both  parties,  and 
the  transaction  is  free  from  fraud,  and  the  buyer  has 
not  stipulated  for  the  right  of  rescission  but  has  contented 
himself  with  a  collateral  promise  as  to  quality  or  as  to  some 
other  fact  relating  to  the  thing  sold,  the  only  reasonable  in- 
ference, as  to  the  intention  of  the  parties,  is,  that  this  prom- 
ise is  one  of  indemnity.  It  is  intended  to  "  stand  as  security 
of  performance ;  and  the  injured  party  is  to  prosecute  his 
remedy  upon  it  to  enforce,  and  not  to  avoid  the  contract.''* 
This  doctrine  is  not  peculiar  to  the  law  of  sales.  The  dis- 
tinction between  a  "condition"4  and  a  "  warranty,"  which 
my  learned  friend  declares  to  be  so  confusing,  is  fundamental 
in  the  law  of  contracts,  and  is  enforced   by  the  Courts  in 

1  Kimball  &c.  Mnfg.  Co.  v.  Vroman  (1877)  35  Mich.  310. 

2H.  M.  Williams  Trans.  Line  v.  Darius  Cole  Trans.  Co.  (1901)  129 
Mich.  209.  "  It  is  demonstrable  that  the  few  States  whicti  are  said  to 
follow  the  Massachusetts  rule,  and  permit  rescission  for  a  mere  breach  of 
warranty,  are  out  of  line.  *  *  *  We  think  that  Street  7'.  Blay  states  the 
logical  rule.  We  find  ourselves  at  liberty  to  follow  it,  and  therefore  hold 
that  this  complainant  had  not  the  right  to  rescind  the  contract  when  the 
attempt  to  do  so  was  made." 

3  Campbell,  J.  in  Kimball  &c.  Manufacturing  Co.  v.  Vroman  (1877) 
35  Mich.  310,  325,  24  Am.  R.  558. 

4  In  16  Har.  Law  Rev.  467  Professor  Williston  writes,  the  "  name  con- 
dition has  been  applied,  not  very  happily,  to  a  promise  which  forms  in 
terms  part  of  the  description  of  the  goods."  Sir  William  Anson,  in  the 
Tenth  Edition  of  his  admirable  treatise  on  Contracts,  referring  to  the  sub- 
stitution of  the  term  "implied  condition"  for  "implied  warranty  in  the 
Sale  of  Goods  Act,  writes :  "  This  Act  has  happily  superseded  the  use  for 
this  purpose  of  the  term  '  implied  warranty,'  a  use  long  ago  emphatically 
condemned  by  Lord  Abinger,  though  it  survived  until  1894,  to  the  con- 
fusion of  all  terminology,  relating  to  the  contract  of  sale."  p.  319  ft.  2. 
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charter-party  cases,1  in  cases  between  employer  and  em- 
ployed,2 as  well  as  those  between  passenger  and  carrier,3 
and  many  others. 

Even  were  the  distinction  as  difficult  to  make,  as  my 
learned  friend  fancies,  that  fact  would  not  justify  separating 
contracts  of  sale  of  goods  from  other  contracts,  and  apply- 
ing to  them  an  anomalous  doctrine.  But  the  inherent  diffi- 
culty, I  cannot  help  thinking,  has  been  greatly  exaggerated. 
At  the  close  of  his  second  article,  Professor  Williston  writes 
"  it  would  be  hard  to  find  a  better  illustration  of  the  subtle 
and  contused  character  of  the  English  law  of  warranty  than 
that  my  learned  brother  and  myself,  whose  occupation  re- 
quires us  to  teach  that  law,  should  be  apparently  at  variance 
as  to  what  it  is."  But,  as  I  have  shown  at  the  opening  of 
this  article,  there  is  no  such  variance.  The  trouble  was  not 
with  the  subtle  and  confused  character  of  the  English  law 
of  warranty,  but  was  due  either  to  my  inability  to  make  my 
learned  brother  understand  me,  or  to  his  inability  to  dis- 
cover my  views. 

The  real  source  of  confusion  has  been  the  use  of  the  word 
warranty  in  different  senses.  No  better  illustration  of  this 
fact  can  be  found  than  that  afforded  by  the  opinion  in  Bry- 
ant v.  Isburgh.4  Judge  Metcalf  declared  "  there  is  no  such 
difference  between  the  effect  of  an  implied  and  an  express 
warranty  as  deprives  a  purchaser  of  any  legal  right  of 
rescission  under  the  latter,  which  he  has  under  the  former,'' 

1  Behn  v.  Burness  (1863)  3  B.  &  S.  751,  756,  Pust  v.  Dowie  (1863) 
32  L.  J.  L.  B.  179.  Both  cases  follow  and  apply  the  views  of  Lord  Wensly- 
dale  in  Graves  v.  Legg  (1854)  9  Exch.  709  at  p.  716,  which  is  a  sales  case. 

2  Bettini  v.  Gye  (1876)  L.  R.  1  Q.  B.  D.  183,  holding  that  the  promise  of 
the  employee  was  a  warranty  in  its  narrow  sense,  "  an  independent  agree- 
ment," a  breach  of  which  did  not  justify  a  repudiation  of  the  contract  by 
the  employer,  but  only  furnished  a  cause  of  action  for  a  compensation  in 
damages.  In  Poussard  v.  Spiers  (1876)  1  Q.  B.  D.  410,  the  same  court 
held  the  promise  of  the  employee  to  be  a  condition  precedent.  Both  cases 
applied  the  doctrine  of  Graves  v.  Legg  (1854)  9  Exch.  709. 

3  Richards  v.  London  &c.  Ry.  (1849)  7  C.  B.  839;  Le  Blanche  v.  Lon- 
don &c.  Ry.  (1876)  1  C.  P.  D.  286.  Commenting  upon  the  contracts  in  these 
cases  Sir  William  Anson  says:  "That  the  promises  are  warranties  and 
not  conditions  is  apparent  from  the  fact  that  neither  loss  of  luggage  nor 
unpunctuality  (of  trains)  would  entitle  the  passenger  to  rescind  the  con- 
tract and  recover  his  fare." 

4  (1859)  13  Gray  (97  Mass.)  607. 
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and  then  quotes  a  dictum  from  Chief  Justice  Parker,1  that 
when  a  seller  shows  a  sample,  upon  the  strength  of  which  a 
contract  of  sale  is  made,  "  he  certainly  undertakes  that  the 
thing  is  the  same  generically  and  specifically,  as  that  which 
he  shows  for  it,  and  if  a  different  thing  is  delivered  he  does 
not  perform  his  'contract,  and  must  pay  the  difference,  or 
receive  the  thing  back  and  rescind  the  bargain,  if  it  is  offered 
him.''  Here,  Chief  Justice  Parker  is  referring  to  the  buy- 
er's right  to  reject  goods  tendered  to  him  under  a  sale  by 
sample,  when  he  discovers  upon  delivery  that  they  do  not 
agree  with  the  sample.  Had  he  used  the  terminology  of 
the  present  English  Statute,  does  anyone  believe  that  Judge 
Metcalf  would  have  failed  to  notice  the  clear  difference  be- 
tween an  implied  condition  in  an  executory  contract,  and 
an  express  collateral  warranty  attendant  upon  an  executed 
sale  ? 

Whatever  may  be  the  answer  to  the  foregoing  question, 
there  can  be  no  doubt  that  the  Massachusetts  rule  did  not 
originate  in  the  considerations  of  principle  urged  in  its 
support  by  Professor  Williston.  Neither  Judge  Metcalf, 
nor  any  one  of  the  judges  of  that  Commonwealth,  who  had 
part  in  formulating  the  rule,  lay  stress  upon  "the  business 
customs  of  a  community,"  or  evince  a  dislike  of  the  doc- 
trine of  caveat  emptor,  or  a  disposition  to  make  the  law 
more  ethical.  The  rule  owes  its  origin  partly  to  the 
fallacy  of  equivocation  due  to  the  duplicity  of  the  term 
warranty,  already  adverted  to,  and  partly  to  the  failure  to 
distinguish  between  a  deceitful  and  an  innocent  warranty. 
This  is  quite  apparent  in  the  case  of  Perley  v.  Balch,2 
where  there  was  abundant  evidence  of  a  fraudulent  war- 
ranty of  an  ox,  and  the  Court  charged  "  that  if,  on  the  sale 
of  the  ox,  there  was  fraud,  or  an  express  warranty  and  a 
breach  of  it,  the  defendant  might  avoid  the  contract  by  re- 
turning the  ox  within  a  reasonable  time."  This  charge  was 
sustained,  without  any  intimation  that  the  court  suspected  a 
difference  existed  between  deceitful  and  innocent  warranties. 

1  Bradford  v.  Manly  (1816J  13  Mass.  139.  In  his  argument  for  defend- 
ant, Shaw  (later  Chief  Justice)  laid  it  down  as  unquestioned  law  that  as  the 
buyer  had  accepted  and  kept  the  goods  (as  he  had  done  for  more  than  a 
year  after  their  delivery)  he  could  not  "  then  proceed  as  upon  a  contract  to 
sell,  still  open  and  unexecuted  ;  but  must  have  his  remedy,  if  any,  for  a 
fraud,  or  upon  a  warranty,  as  upon  a  sale  executed." 

2  (1839)  23  Pickering  283. 
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Defendant's  counsel  in  Bryant  v.  Isburgh  argued  :  "  The 
right  of  rescission  is  admitted  to  exist  where  there  fs  fraud, 
or  actual  knowledge  of  the  untruth  of  the  warranty.  But 
an  express  warranty  renders  the  knowledge  of  the  vendor 
immaterial,  as  is  shown  by  the  old  form  of  declaring  upon 
a  breach  of  warranty  in  an  action  on  the  case  for  a  deceit, 
where,  if  there  was  an  express  warranty,  a  scienter  need  not 
be  laid  ;  or  if  alleged,  need  not  be  proved.''  As  damages 
for  breach  of  an  express  warranty  could  be  recovered, 
whether  it  was  deceitful  or  innocent,  so,  it  was  argued, 
should  rescission  be  allowed  in  either  case.  .  In  this  non- 
sequitur,  and  in  the  fallacy  of  equivocation,  the  anomalous 
Massachusetts  rule  had  its  origin.  That  the  Massachu- 
setts rule  was  not  firmly  established  prior  to  the  decision 
in  Bryant  v.  Isburgh  (1859)  ^s  indicated  by  the  following 
charge  given  to  the  jury  in  that  case  by  Mellen,  C.  J.  :  "  The 
defendant  had  no  right  to  return  the  horse  and  rescind  the 
contract,  in  the  absence  of  fraud  on  the  part  of  the  plaintiff, 
unless  such  were  given  by  the  terms  of  the  contract;  but 
that  his  proper  remedy  was  an  action  for  damages  for  the 
breach  of  the  warranty." 

Practical  Advantages  of  the  Two  Rules. 

The  earliest  judicial  statement  of  any  practical  advan- 
tage of  the  Massachusetts  rule,  that  I  have  discovered,  is 
contained  in  a  dictum  of  Chief  Justice  Shaw.  l  After  point- 
ing out  that "  a  warranty  is  a  separate,  independent,  collateral 
stipulation  on  the  part  of  the  vendor,  *  *  *  not  strictly 
a  condition,  for  it  neither  suspends  nor  defeats  the  com- 
pletion of  the  sale,  the  vesting  of  the  thing  sold  in  the 
vendee,  nor  the  right  to  the  purchase  money  in  the  vendor; 
and,  notwithstanding  any  breach  of  it,  the  vendee  may  hold 
the  goods,  and  have  a  remedy  for  his  damages  by  action,'' 
he  adds,  "  But  to  avoid  circuity  of  action,  a  warranty  may 
be  treated  as  a  condition  subsequent,  at  the  election  of  the 
vendee,  who  may,  upon  breach  thereof,  rescind  the  con- 
tract and  recover  back  the  amount  of  his  purchase  money, 
as  in  case  of  fraud."  Judge  Metcalf  said  of  the  rule:  it 
"  prevents  circuity  of  action  and  multiplicity  of  suits."2  I 
may  be  dense,   but   I   cannot  see   how    it    prevents   either 

1  Dorr  v.  Fisher  (1848)  1  Cush.  (Mass.)  271. 

2  Bryant  v.  Isburgh  (1859)  13  Gray  (79  Mass.)  607,  612. 
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circuity  or  multiplicity  of  suits.  Under  the  prevailing 
rule,  if  the  vendee  has  not  paid  the  price,  he  can  set  up  the 
breach  of  warranty  in  diminution  of  the  price  when  sued 
therefor.  If  he  has  paid  it.  he  can  recover  damages.  In 
case  the  parties  cannot  agree,  either  about  the  fact  of  a 
breach,  or  the  amount  of  damages,  a  lawsuit  will  ensue  under 
either  rule,  and  only  one  lawsuit  is  necessary  under  either. 
Ii  they  can  agree,  no  lawsuit  will  follow  under  either  rule. 

The  practical  advantages  of  the  Massachusetts  rule  are 
described  bv  my  learned  friend  as  "two-fold:  first  greater 
justice:  second  the  avoidance  of  the  necessity  of  determin- 
ing certain  very  troublesome  questions  of  fact  in  order  to 
settle  a  buver's  rights."1  Let  us  deal  with  these  in  the 
inverse  order  of  their  statement. 

In  the  first  place,  I  beg  to  note  that  sections  thirty -six 
and  fifty-four  of  my  learned  friend's  proposed  draft  show 
that  the  Massachusetts  rule  does  not  and  cannot  avoid  this 
necessity.  Section  thirty-six  relieves  the  buver  from 
returning  the  goods,  upon  refusing  "to  accept  them  having 
the  right  so  to  do,"  while  in  one  of  the  cases  provided  for 
in  section  fifty-four,  he  must  return  them.  Here  is  one  of 
the  self-same  troublesome  questions  of  fact  to  be  decided 
bv  the  vendee  before  he  can  be  sure  of  his  rights. 

In  the  second  place,  the  reported  cases  indicate  that 
quite  as  troublesome  questions  of  fact  arise  under  the  Mas- 
sachusetts rule  as  under  the  prevailing  doctrine.  This 
was  impressed  upon  me,  in  examining  the  Missouri  and 
Wisconsin  cases  cited  bv  my  learned  friend,  for  what  he 
confidently  claims  to  be  the  law  of  those  States.  In  seven 
of  the  cases.2  judgments  were  reversed  because  of  error  on 

1  1 6  Harv.  L.  Rev.  at  p.  472. 

:  Branson  v.  Turner  (1883)  77  Mo.  489;  Johnson  v.  Whitman  Agl.  Co. 
(1885)  20  Mo.  App.  100;  Kerr :.  Emerson  (1895)  64  Mo.  App.  159  ;  Minn. 
Threshing  Co.  v.  Wolfram  (1897)  96  Wis.  481  ;  Warder  v.  Fisher  (1879) 
48  Wis.  338:  Croninger  v.  Paige  (1880)  48  Wis.  229:  Boothby  v.  Scales 
( 1 87 1 )  27  Wis.  626.  The  last  cited  case  furnishes  an  excellent  example  of 
the  confusion  lurking  in  the  equivocal  term  "  warranty."  The  charge  of 
the  trial  court,  which  was  approved  on  appeal,  is  as  follows  :  "  In  a  case 
of  a  breach  of  warranty  in  reference  to  matters  which  are  the  condition  of 
the  purchase,  he  had  a  rightto  do  this  (offer  to  return  the  mill)  within  a 
reasonable  time."  This  shows  that  the  Court  was  not  applying  the  Massa- 
chusetts rule,  but  was  recognizing  the  right  of  rescission  only  when  the 
broken  engagement  of  the  seller  was  the  condition  of  the  purchase.  That 
the  dictum  of  the  appellate  court  on  p.  636  was  not  the  result  of  a  careful 
examination  of  authorities  is  apparent  from  its  citing  Connecticut,  New  York 
and  Pennsylvania  as  sustaining  its  dictum. 
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the  part  of  the  lower  courts  in  dealing  with  the  trouble- 
some question  of  fact,  whether  the  buyer  had  acted 
promptly  enough  or  in  the  right  way,  in  returning  or 
attempting  to  return  the  property.  (In  the  remaining  four 
cases1,  the  buyer  did  not  attempt  rescission.)  In  short,  the 
Massachusetts  rule  substitutes  for  one  set  of  troublesome 
questions  of  fact  another  set  equally  troublesome  and 
equally  conducive  to  litigation. 

But,  it  is  urged,  the  Massachusetts  rule  produces  greater 
justice.  From  this  view,  I  most  confidently  dissent.  Un- 
doubtedly, in  retail  sale  transactions,  where  the  merchant 
and  customer  are  near  each  other,  it  is  often  better  for  both 
parties,  that  the  sale  be  rescinded  and  the  goods  be  re- 
turned. Business  usage  favors  such  conduct,  even  in  the 
absence  of  an  express  notification  by  the  merchant  (which 
is  usual)  that  he  will  take  the  goods  back.  But  the  great 
bulk  of  important  commercial  transactions  are  not  between 
neighbors;  they  are  between  parties  at  a  distance — some- 
times separated  by  the  width  of  the  continent.  Is  it  pro- 
motive of  justice,  to  give,  by  a  fixed  rule  of  law,  to  such 
purchasers  the  right  to  throw  the  goods  back  upon  the 
hands  of  the  seller,  in  cases,  it  is  to  be  borne  in  mind,  where 
the  purchaser  has  deliberately  taken  title,  without  hinting  at  his 
desire  for  a  stipulation  of  a  right  to  return,  but  on  the  other 
hand,  has  taken  a  warranty,  as  his  indemnity  against  loss?  In 
several  of  the  cases,  cited  as  supporting  the  Massachusetts 
rule,  it  appears  that  while  the  parties  were  litigating  the 
questions  as  to  whether  the  warranty  had  been  broken,  and 
whether  the  vendor  was  bound  to  take  back  the  property, 
it  was  lost.  The  buyer  tendered  the  property  and  would 
have  nothing  more  to  do  with  it.  The  seller  would  not 
receive  it,  nor  have  anything  to  do  with  it.  And  so  it  was 
lost.  Had  the  parties  been  in  a  jurisdiction  where  the  pre- 
vailing rule  obtained,  they  would  not  have  been  tempted 
thus  to  let  the  property  go  to  waste.  Under  that  rule,  and 
the  further  rule  that  a  person  is  bound  to  act  reasonably,  in 
minimizing  the  damages  due  to  a  breach  of  obligation,  the 
buyer  would  have  made  such  use  of  the  property,  as  he 
reasonably  could,  and  would  have  recovered  such  damages 
as  he  could  show  he  had  suffered. 

1  St.  Louis  Brewing  Assoc,  v.  McEnroe  (1899)  80  Mo.  App.  429; 
Edwards  v.  Noel  (1901)  88  Mo.  App.  434;  Optenburg  v.  Skelton  (1901) 
109  Wis.  241  ;  Parry  Mn'fg.  Co.  v.  Tobin  (1900)  106  Wis.  286. 
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The  Ethical  Superiority. 

The  last  and  crowning  advantage  claimed  for  the  Mas- 
sachusetts rule  is  its  alleged  ethical  superiority.  It  is  said  r 
"  The  morality  of  taking  advantage  afterwards  of  false 
statements  innocently  made,  by  insisting  on  retaining  the 
advantage  of  a  sale  induced  thereby,  is  almost  as  question- 
able as  that  of  making  knowingly  false  statements  to  bring 
about  the  sale.''1  How,  I  beg  to  ask,  does  the  seller  under 
the  prevailing  rule  take  any  undue  advantage  of  the  buyer? 
If  the  breach  of  warranty  harms  the  buyer,  does  not  that  rule 
recognize  and  enforce  his  claim  to  full  compensation  in  damages  ? 
When  he  deliberately  took  title,  without  seeking  a  stipula- 
tion for  rescission,  but  contenting  himself  with  a  collateral 
contract  of  indemnity,  did  he  not  virtually  say  to  the  seller 
"indemnity  is  all  I  care  for,  in  case  your  innocent  warranty 
turns  out  to  be  mistaken''?  With  what  grace  can  he  ask, 
afterwards,  for  rescission  ?  I  submit  that  the  Massachusetts 
rule,  if  either,  violates  good  faith  and  fair  dealing  here. 
The  prevailing  rule  simply  holds  the  buyer  to  a  position 
which  he  has  voluntarily  elected.  It  does  not  operate 
harshly  against  him.  Indeed,  the  prevailing  rule  operates 
not  only  to  enforce  contracts  honestly  and  deliberately 
made,  but,  ordinarily,  it  benefits  rather  than  harms  the 
buyer.  If  he  takes  advantage  of  the  Massachusetts  doc- 
trine, he  can  return  the  goods,  but  he  cannot  recover  dam- 
ages for  the  breach  of  warranty.2  The  prevailing  rule, 
while  holding  him  to  his  election  to  take  title,  allows  him  the 
right  to  recover  all  damages  that  the  breach  has  caused  him. 

I  submit,  therefore,  that  the  prevailing  rule  should  be 
incorporated  into  the  proposed  Code  of  the  Law  of  Sales  in 
this  country  :  First,  because  it  is  the  prevailing  rule,  and 
came  to  prevail  for  the  reasons  and  in  the  way  above 
described  ;  second,  because,  it  is  the  rule  of  the  English 
Code,  and  uniformity  on  this  iniportant  topic  in  commercial 
law  is  most  desirable ;  third,  because  it  accords  with  the 
general  principles  of  the  law  of  contracts ;  fourth,  it  holds 
parties  to  contracts  which  they  have  honestly  and  delib- 
erately made,  and,  fifth,  because  it  treats  both  parties  with 
perfect  fairness  and  works  no  injustice  to  either. 

Francis  M.  Burdick. 

1  1 6  Harv.  Law  Rev.  p.  474.         2  16  Harv.  Law  Rev.  474  n.  1. 
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The  subject  of  Peonage  has  recently  assumed  a  promi- 
nent place  in  legal  discussion.  It  is  well  known  that  the 
word  "  peon  "  signified  originally  a  day  laborer  ;  and  then, 
in  Spanish  America,  it  came  to  mean  a  laborer  in  debt  to 
his  employer  and  held  in  a  kind  of  qualified  servitude  until 
he  should  work  out  the  debt.  Peonage  is  defined  by  La- 
rousse  in  his  Universal  French  Dictionary,  (we  translate) 
as  "  The  status  of  natives  of  Mexico  whom  their  employers 
hold  and  compel  to  work  on  their  lands  in  payment  of  debts 
incurred  by  such  laborers."  It  is  well  known  that  this 
system  obtained  in  New  Mexico,  having  grown  up  there 
prior  to  our  acquisition  of  that  Territory.  Recent  events 
in  our  Gulf  States  have  raised  interesting  questions  in  re- 
gard to  the  Thirteenth  Article  of  Amendment  to  the  Con- 
stitution of  the  United  States  and  the  Act  of  Congress  of 
1867  concerning  peonage. 

The  Thirteenth  Amendment,  ratified  in  December,  1865, 
declares  that  neither  slavery  nor  involuntary  servitude,  ex- 
cept as  a  punishment  for  crime  whereof  the  party  shall 
have  been  duly  convicted,  shall  exist  within  the  United 
States,  or  any  place  subject  to  their  jurisdiction  ;  and  that 
Congress  shall  have  power  to  enforce  this  article  by  appro- 
priate legislation.  In  the  Slaughterhouse  cases1,  a 
determined  effort  was  made  by  the  counsel  of  the  Butchers 
Benevolent  Association  of  New  Orleans  to  induce  the 
Court  to  hold  that  the  monopoly  and  territorial  restrictions 
set  up  by  the  Louisiana  statute  established  a  kind  of  invol- 
untary servitude  ;  and  many  learned  references  were  made 
to  mediaeval  abuses  of  this  sort  in  France,  Scotland  and 
England.  The  Court,  however,  declined  to  accept  this 
view,  and  decided  that  the  involuntary  servitude  men- 
tioned in  the  amendment  was  personal  in  its  character,  and 
might  apply,  for  example,  to  illegal  apprenticeship  and  the 
various  forms  of  serfdom.  Reference  was  made  to  the 
action  of  Chief  Justice  Chase  in  a  Maryland  case,  in  1867, 
where  an  apprentice   was  liberated  under  the  Thirteenth 

\1873)  16  Wall.  36. 
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Amendment  and  the  Civil  Rights  Act  of  1 866. x  In  dissent- 
ing on  another  point,  Mr.  Justice  Field  pointed  out  that 
the  words  "  involuntary  servitude  "  included  something 
more  than  slavery  in  the  strict  sense  of  the  word,  and 
would  embrace,  "serfage,  vassalage,  villanage,  peonage 
and  all  other  forms  of  compulsory  service  for  the  mere 
benefit  or  pleasure  of  others."2 

In  the  Civil  Rights  Cases3  the  Supreme  Court  consid- 
ered the  Thirteenth  Amendment  again,  and  in  contrast 
with  the  Fourteenth,  and  pointed  out  that  under  the  Thir- 
teenth Amendment,  legislation,  so  far  as  necessary  or 
proper  to  eradicate  all  forms  and  incidents  of  slavery  and 
involuntary  servitude,  may  be  direct  and  primary,  operat- 
ing upon  the  acts  of  individuals,  whether  sanctioned  by 
State  legislation  or  not. 

In  the  meantime,  the  Congress  had  passed  the  act  of 
March  2nd,  1S67,  Chapter  187,  applying  the  Thirteenth 
Amendment  to  peonage  and   peons,  in  the  following  form: 

"  That  the  holding  of  any  person  to  service  or  labor  under  the  system 
known  as  peonage  is  hereby  declared  to  be  unlawful,  and  the  same  is 
hereby  abolished  and  forever  prohibited  in  the  Territory  of  New  Mexico, 
or  in  any  other  Territory  or  State  of  the  United  States  ;  and  all  acts,  laws, 
resolutions,  orders,  regulations,  or  usages  of  the  Territory  of  New 
Mexico,  or  of  any  other  Territory  or  State  of  the  United  States,  which  have 
heretofore  established,'  maintained  or  enforced,  or  by  virtue  of  which  any 
attempt  shall  hereafter  be  made  to  establish,  maintain  or  enforce,  directly 
or  indirectly,  the  voluntary  or  involuntary  service  or  labor  of  any  persons 
as  peons,  in  liquidation  of  any  debt  or  obligation,  or  otherwise,  be,  and 
the  same  are  hereby,  declared  null  and  void  ;  and  any  person  or  persons 
who  shall  hold,  arrest  or  return,  or  cause  to  be  held,  arrested,  or  returned, 
or  in  any  manner  aid  in  the  arrest  or  return  of  any  person  or  persons  to  a 
condition  of  peonage,  shall,  upon  conviction,  be  punished  by  fine  not  less 
than  one  thousand  nor  more  than  five  thousand  dollars,  or  by  imprison- 
ment not  less  than  one  nor  more  than  five  years,  or  both,  in  the  discretion 
of  the  court. 

"SEC.  2.  That  it  shall  be  the  duty  of  all  persons  in  the  military  or 
civil  service  in  the  Territory  of  New  Mexico  to  aid  in  the  enforcement 
of  the  foregoing  section  of  this  act  ;  and  any  person  or  persons  who  shall 
obstruct  or  attempt  to  obstruct,  or  in  any  way  interfere  with,  or  prevent 
the  enforcement  of  this  act,  shall    be  liable  to  the   pains  and    penalties 

1  Matter  of  Turner  (1867)  1  Abbott's  U.S.  Rep.  84.  For  some  recent 
notice  of  Apprenticeship  in  the  West  Indies,  see  Morley's  Life  of  Glad- 
stone, Vol.  I,  p.  221. 

2  (1873)  16  Wall.  90.        3  (1883)   109  U.  S.  3.  23. 
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hereby  provided  ;  and  any  officer  or  other  person  in  the  military  service 
of  the  United  States  who  shall  so  offend,  directly  or  indirectly,  shall,  on 
conviction  before  a  court-martial,  be  dishonorably  dismissed  the  service 
of  the  United  States,  and  shall  thereafter  be  ineligible  to  reappointment  to 
any  office  of  trust,  honor,  or  profit  under  the  government." 

The  main  provisions  of  the  above  statute  have  passed 
into  the  Revised  Statutes  of  the  United  States  in  Sections 
1990,  1991,  5526  and  5527. 

So  far  as  the  present  writer  is  informed,  this  legislation 
was  not  the  subject  of  criminal  procedure  until  the  year 
1901,  when  a  grand  jury  of  the  United  States,  in  the  Circuit 
Court  for  the  Northern  District  of  Florida,  found  indict- 
ments in  three  cases, — United  States  v.  Lewis,  United  States 
v.  the  same,  and  United  States  v.  Clyatt  ;  charging  the  de- 
fendants, respectively,  in  the  first  case  with  a  conspiracy  to 
return  one  George  Walker  to  a  condition  of  peonage,  and 
so  returning  him  by  way  of  overt  act;  in  the  second,  with 
returning  the  same  person  to  a  like  condition  ;  and  in  the 
third  case,  accusing  the  defendant,  in  two  counts,  with  re- 
turning two  persons  named  Gordon  and  Ridley  to  such  con- 
dition of  peonage,  and  with  causing  them  to  be  so  returned. 
The  defendant  Lewis,  in  the  cases  of  United  States  v.  Lewis, 
et  als.,  after  an  unsuccessful  motion  to  quash,  sought  to  cut 
off  the  prosecution  by  applying  for  a  writ  of  habeas  corpus 
before  the  Honorable  D.  D.  Shelby,  United  States  Circuit 
Judge.  The  novel  questions  presented  were  duly  argued 
and  decided  in  April,  1902,  the  writ  being  refused.1  Judge 
Shelby  found  it  to  be  elementary  that  under  such  circum- 
stances, a  writ  of  habeas  corpus  will  not  issue  unless  the 
court  under  whose  warrant  the  petitioner  is  held  is  found  to 
be  without  jurisdiction  ;2  and  that  the  writ  cannot  be  used 
to  take  the  place  of  a  writ  of  error.  Proceeding  to  inquire 
if  the  court  had  jurisdiction,  the  learned  Judge  thought  that 
it  had.  In  reply  to  the  contention  of  the  prisoner  that  the 
purpose  of  the  statute  was  only  to  abolish  the  "  system  of 
peonage''  in  the  Territory  of  New  Mexico,  it  was  held  that 
while  the  existence  of  that  system  there  was  the  moving 
cause  of  the  passage  of  the  act  of  1867,  as  shown  by  the  de- 

1  In  re  Lewis  (1902)  114  Fed.  963. 

2  In  re  Chapman  (1895)  156  U.  S.  21 1-2 15. 
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bates,1  yet  the  statute  goes  further  and  makes  criminal  cer- 
tain acts  which  would  tend  to  sustain  or  re-establish  such  a 
system.  As  to  the  thirteenth  amendment,  it  was  held  that 
it  authorized  Congress  to  make  laws  against  involuntary 
servitude,  whether  peonage,  vassalage,  serfdom  or  villan- 
age  ;  that  the  statute  in  question  makes  it  an  offense  to  hold 
or  return  one  to  a  condition  of  peonage;  that  the  word 
"  peonage  "  as  used  in  the  statute  includes  cases  of  involun- 
tary servitude  to  work  out  a  debt ;  that  a  peon  as  defined 
in  the  Century  Dictionary  is  a  "species  of  serf  compelled 
to  work  for  his  creditor  until  his  debts  are  paid  ;  "  that  the 
statute  contains  words  pointing  to  this  definition,  for  it  re- 
fers to  the  service  or  labor  of  persons,  "  as  peons  in  liquida- 
tion of  any  debt  or  obligation  ; "  and  that  in  any  event,  it 
was  not  necessary  in  such  a  proceeding,  to  decide  whether 
or  not  a  "  system  "  of  peonage  like  that  once  prevailing  in 
New  Mexico  must  have  existed  in  the  premises  stated  in  the 
indictment  before  the  statute  would  apply.  "  The  statute," 
said  Judge  Shelby,  "  by  its  terms  embraces  the  case  of  the 
return  of  a  single  person  to  a  condition  of  peonage.  But 
whether  the  person  held  in  or  returned  to  such  condition  is 
within  the  statute  unless  he  and  others  are  also  held  under 
a  system,  pretended  law  or  custom,  is  a  question  relating 
rather  to  the  sufficiency  of  the  indictment  or  evidence  to  be 
offered  on  the  trial, — questions  not  involved  in  this  applica- 
tion." On  the  whole  it  was  held  that  the  Circuit  Court  had 
jurisdiction  of  the  questions  presented  by  the  indictments, 
and  that  the  writs  of  habeas  corpus  must  be  denied. 

The  case  of  the  United  States  v.  Clyatt  was  tried  on  the 
merits  at  Pensacola,  in  1902,  and  the  defendant  was  found 
guilty  and  sentenced  to  imprisonment  for  a  term  of  four 
years  in  the  penitentiary.  He  then  removed  the  case,  by 
writ  of  error,  to  the  United  States  Circuit  Court  of  Ap- 
peals, at  New  Orleans,  where  it  is  now  pending,  and  will 
soon  be  argued.  The  decision  will  be  looked  forward  to  with 
interest,  as  it  will  probably  be  the  first  on  the  subject  by  an 
appellate  court.  The  transcript  of  record  contains  all  the 
testimony,  although  it  is  claimed  by  counsel  representing 
the  prosecution  that  the  appellate  court  will  not  undertake 
to  reverse,  as  against  the  weight  of  evidence,  where  there 

1  Cong.  Globe,  1866-7,  Part  3,  p.  157. 


THE  PEONAGE  CASES.  283 

was  any  testimony  proper  to  go  to  the  jury  in  support  of 
the  verdict.1 

If,  however,  the  testimony  is  to  be  considered,  the  prose- 
cution claims  that  there  is  evidence  tending  to  show  some 
kind  of  custom  or  practice  in  South  Georgia  and  Northern 
Florida,  in  the  turpentine  business,  by  which  employers 
hold  laborers  who  are  in  debt  until  the  debts  are  worked 
out,  and  under  which  laborers  are,  if  need  be,  pursued  and 
brought  back  when  they  have  left  without  paying  the  debts 
due  their  employers. 

It  is  also  claimed  by  the  prosecution  that  the  defendant 
was  in  the  turpentine  business  in  South  Georgia,  and  came 
down  thence  into  Florida  bringing  with  him  warrants  for 
the  arrest  of  five  laborers  who  had  left  his  place  ;  that  he 
had  procured  the  help  of  a  person  who  was  a  deputy  sheriff 
in  Florida  and  went  to  the  house  of  one  Dean  to  look  for 
the  five  men ;  that  one  of  the  men  was  not  found  at  all  ; 
that  two  of  them  were  redeemed  by  Dean,  who  paid  what 
they  owed  the  defendant's  firm ;  and  that  the  other  two, 
Gordon  and  Ridley,  were  carried  off  by  the  defendant  to 
his  place  in  Georgia  in  order  that  they  might  work  out  such 
debts  as  they  owed  the  defendant's  firm.  The  warrants 
mentioned  above  were  either  for  gaming  or  larceny,  but  for 
precisely  what  did  not  appear.  The  prosecution  contended 
that  the  fact  that  two  of  the  five  laborers  were  left  with 
Dean  upon  his  paying  their  debts,  would  indicate  that  the 
warrants  were  not  serious,  and  that  it  was  not  seriously 
intended  they  should  be  executed. 

The  defense  offered  no  testimony  in  the  case,  but  relied 
mainly  upon  the  points  that  the  indictment  was  defective  ; 
that  the  act  of  1867  is  unconstitutional ;  that  the  offenses,  if 
any,  charged  in  the  case  were  offenses  cognizable  only  in 
the  State  court ;  that  no  "  system  "  of  peonage  either  in 
Florida  or  Georgia  was  alleged  or  proved,  whether  by  act, 
law,  regulation  or  usage  ;  and  that  the  statute  of  1867  was 
made  and  intended  to  be  applied  to  a  system  in  existence 
in  the  Territory  of  New  Mexico,  and  not  extended  to  any 
State  wherein  the  system  then  existing  in  New  Mexico  did 
not  obtain.  Other  points  were  made  by  the  defendant  in 
connection  with  special  testimony  in  the  case,  to  which  it 

1  Humes  v.  United  States  (1898)  170  U.  S.  210. 
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is  not  necessary  to  make  allusion.  It  is  expected  that  the 
case  will  be  argued  soon  in  the  appellate  court. 

During  the  last  year  a  large  number  of  indictments 
have  been  found  by  United  States  grand  juries  in  the  Dis- 
trict Court  for  the  Middle  District  of  Alabama,  at  Mont- 
gomery, for  holding  persons  in  a  condition  of  peonage  or 
returning  them  to  such  a  condition.  One  of  these  juries 
appears  to  have  requested  special  instructions  on  the  sub- 
ject and  concerning  the  meaning  of  the  Act  of  1867,  above 
quoted;  and,  in  June  last,  Judge  Thomas  G.  Jones  of  that 
District  delivered  an  elaborate  charge  which  has  been  re- 
ported.1 After  alluding  to  the  origin  of  peonage  in  Spain, 
and  its  transter  to  Mexico,  and  thence  to  New  Mexico,  the 
Judge  stated  that  peonage  is  not  slavery  and  a  peon  is  not 
a  slave,  but  a  laborer  bound  to  his  master  for  an  indebted- 
ness founded  on  advancements  made  in  consideration  of 
service.  He  then  showed  how  this  system  had  been 
abused  in  New  Mexico  and  whv  the  Act  of  March  2nd, 
1867,  had  been  adopted.  In  construing  the  Act.  he  laid 
down  the  rule  that  such  a  statute,  imposing  as  it  does  pen- 
alties for  the  invasion  of  the  rights  of  the  citizen  in  order 
to  protect  him  in  his  liberty  and  happiness,  is  not  the  sub- 
ject of  disfavor  in  the  law,  and  should  not  be  construed 
with  the  same  strictness,  or  on  the  same  footing,  as  laws 
which  regulate  or  restrain  the  exercise  of  a  natural  right  or 
forbid  the  doing  of  things  not  intrinsically  wrong.  He 
declared  that  under  the  statute  in  question,  which  makes  it 
an  offense  to  hold  a  person  in  a  condition  of  peonage,  or 
return  a  person  to  such  condition,  it  is  immaterial,  as  re- 
gards such  offense  whether  or  not  the  condition  of  peonage 
exists  by  virtue  of  a  local  law  or  custom  creating  such  a 
condition,  or  whether  it  exists  in  violation  or  without  the 
sanction  of  law.  The  "  condition  of  peonage,"  the  Judge 
held,  is  a  condition  of  enforced  servitude  by  which  the 
servitor  is  restrained  of  his  liberty  and  compelled  to  labor 
in  liquidation  of  some  debt  or  obligation,  real  or  pretended, 
against  his  will;  and  any  agreement  giving  another  the 
right  to  exact  such  servitude  is  invalid  in  law,  is  treated 
as  made  involuntarily,  and  affords  the  creditor  or  master 
no  protection;  and   in   considering  the  effect  of  influence, 

1  Peonage  Cases  (1903)  123  Fed.  671. 
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threats  or  force  in  rendering  service  involuntary  and  cre- 
ating the  "  condition  "  in  question,  we  may  take  into  con- 
sideration in  each  case  the  relative  inferiority  of  the  person 
so  contracting  to  perform  the  service  when  compared  with 
the  person  exercising  the  force.  The  Judge  further  de- 
clared, in  view  of  the  variety  of  cases  before  him,  that  if  a 
person  hires  another  under,  or  induces  him  to  sign,  a  con- 
tract, by  which  the  latter  agrees  during  the  term  to  be 
imprisoned  or  kept  under  guard,  and,  under  cover  of  such 
agreement,  afterwards  holds  the  party  to  the  performance 
thereof,  by  threats,  punishment  or  undue  influence,  subdu- 
ing his  free  will  when  he  desires  to  abandon  such  service, 
he  is  guilty  of  holding  such  person  in  a  condition  of  peon- 
age. He  also  charged  that  a  person  who  falsely  pretends 
to  another  that  he  is  accused  of  crime  and  offers  to  prevent 
conviction  if  he  will  pay  a  sum  of  money  to  satisfy  the 
prosecutor,  and  thus  induces  the  party  to  sign  a  contract 
to  work  out  the  amount,  and  to  submit  to  restraint  and 
deprivation  of  liberty  while  thus  working  out  a  debt,  is 
guilty  of  holding  such  laborer  in  a  condition  of  peonage,  or 
causing  him  to  be  so  held,  whenever  such  laborer  desires 
to  leave  his  employment,  but  is  compelled  by  threats  or 
punishment  to  remain  and  work  under  such  contract. 
Other  charges  were  also  given,  of  an  interesting  character, 
concerning  local  conditions  in  Alabama,  and  as  to  false 
accusations  of  crime  made  for  the  purposes  of  placing 
laborers  in  a  condition  of  involuntary  servitude;  and  as  to 
the  unconstitutionality  of  certain  labor  laws  in  that  State. 
As  a  result  a  large  number  of  indictments  were  found,  to 
some  of  which  the  defendants  have  pleaded  guilty  and 
have  paid  large  fines. 

In  the  Southern  District  of  Georgia,  twelve  indictments 
have  been  recently  found  for  violation  of  the  foregoing  act 
of  1867.  In  some  of  them  the  defendants  have  pleaded 
guilty  and  have  been  fined.  Judge  Emory  Speer  charged 
the  Grand  Jury  on  the  subject,  but  his  charge  has  not  yet 
been  furnished  to  the  Federal  Reporter.  The  following 
extract,  as  printed  in  the  Macon  Telegraph  of  June  19th, 
1903,  will  show  the  opinion  of  the  learned  Judge  on  the 
leading  questions  involved: 
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«  *  *  *  jn  tne  neighboring  republic  of  Mexico  there  has  been  in 
force  a  system  of  what  is  termed  '  peonage,'  by  which  the  laboring  classes 
in  large  measure  spend  their  entire  lives  in  the  ostensible  effort  to  pay  off 
indebtedness  due  to  their  employers.  This  is  but  involuntary  servitude. 
A  peon  is  one  who  is  bound  to  serve  his  creditor  until  the  debt  is  paid. 
This  is,  however,  distinctly  forbidden  not  only  by  the  principles  of  the  State 
and  United  States  constitutions  already  quoted,  but  by  act  of  congress  made 
in  pursuance  of  the  latter.  This  provides  that  '  Every  person  who  holds, 
arrests,  returns,  or  causes  to  be  held,  arrested  or  returned,  or  in  any  man- 
ner aids  in  the  arrest  or  return  of  any  person  to  a  condition  of  peonage, 
shall  be  punished  by  a  fine  of  not  less  than  $1,000  nor  more  than  $5,000  or 
by  imprisonment  not  less  than  five  years,  or  both.' 

"  In  view  of  recent  facts  officially  called  to  my  attention  I  have  the 
painful  duty  of  giving  you  that  provision  of  the  revised  statutes  in  special 
charge,  and  advising  you  it  is  your  duty  to  inquire  and  ascertain  if  it  has 
been  violated. 

"  I  have  been  advised  that  in  one  case  in  a  neighboring  county  a 
laboring  man  entered  into  a  contract  to  work  as  farm  laborer  for  seven 
months.  It  is  stated  that  a  dispute  arising  between  the  employer  and  the 
employee  the  latter  left  and  went  to  work  for  another ;  that  the  first  em- 
ployer and  other  persons  armed  themselves,  went  to  the  field  where  the 
employee  was  peaceably  at  work,  seized  him,  tied  him,  carried  him  back  to 
the  farm,  whipped  him,  and  put  him  back  to  work  and  that  he  is  now  virtu- 
ally held  in  a  condition  of  slavery  or  involuntary  servitude.  If  these  facts 
are  true,  the  indictment  of  the  guilty  parties  is  demanded  at  your  hands. 
Such  an  occurrence  is  distinctly  violative  of  the  law  of  our  country  which  I 
have  given  you  in  charge.  Nothing  could  be  more  demoralizing  in  its 
effect  on  the  peace  and  good  order  of  the  community,  and  no  greater 
reproach  to  the  humanity  of  our  people." 

To  sum  up  briefly :  it  would  seem  that  in  the  opinion  of 
the  three  United  States  judges  who  have  considered  the 
act  of  1867,  the  statute  is  constitutional  and  acts  directly  on 
the  individual  who  holds  another  in  a  condition  of  peonage, 
or  returns  another  to  such  condition,  and  that  no  regular 
"system"  of  peonage,  whether  statutory  or  customarj'', 
must  be  established  and  exist  as  a  condition  precedent  to 
the  possibility  of  such  an  offense.  However,  in  due  time 
we  shall  hear  from  the  appellate  courts ;  and  it  is  probable 
that  the  Supreme  Court  of  the  United  States  may  be  asked 
by  certificate  or  certiorari  to  pass  on  the  interesting  ques- 
tions involved  in  the  varioifs  cases. 

William  Wirt  Howe. 
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The  Northern  Securities  Decision. — On  March  14th  the  United 
States  Supreme  Court  handed  down  a  decision  affirming  the  judgment 
of  the  Circuit  Court  for  the  District  of  Minnesota  in  the  case  brought 
by  the  United  States  against  The  Northern  Securities  Company, 
James  J.  Hill,  J.  Pierpont  Morgan  and  others  under  the  Sherman 
Anti-Trust  Act  of  1890.  The  decree  provides  for  a  complete  rescis- 
sion of  the  transaction  whereby  a  majority  of  the  shares  of  the  capital 
stock  of  both  the  Northern  Pacific  and  Great  Northern  Railways  were 
acquired  by  the  Securities  Company  which  had  been  especially  organ- 
ized to  hold  them.  Four  opinions  were  delivered.  The  opinion  of 
the  court  by  Justice  Harlan  was  concurred  in  by  Justices  Brown, 
McKenna  and  Day.  Justice  Brewek,  who  concurred  in  the  result, 
differed  radically  on  several  points.  Dissenting  opinions  were  delivered 
by  Justices  White  and  Holmes,  while  the  Chief  Justice  and  Justice 
Peckham  also  dissented. 

Justice  Harlan  pointed  out  that  the  Supreme  Court  has,  in  previ- 
ous decisions,  established  the  following  propositions  :  (1)  that  the  act 
applies  to  railroads;  (2)  that  it  forbids  reasonable  as  well  as  unrea- 
sonable agreements  and  combinations  in  restraint  of  trade  ;  and  (3) 
that  as  so  interpreted  it  is  constitutional.  None  of  the  court  seem  to 
have  questioned  seriously  the  first  proposition.  On  the  second  and 
third,  however,  Justice  Brewer  differed  from  his  colleagues.  The 
questions  involved  were  argued  exhaustively  by  very  able  counsel  in 
United  States  v.  Trans- Missouri  Freight  Ass'n  (1897)  166  U.  S.  290, 
and  United  States  v.  Joint  Traffic  Ass'n  (1898)  171  U.  S.  505,  and  were 
answered  in  the  affirmative  by  a  majority  of  the   court  in  two   able 
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opinions  by  Justice  Peckham,  in  both  of  which  Justice  Brewer  at  that 
time  concurred.  Justice  Holmes  also  laid  stress  on  this  point.  He 
contended  that  as  the  statute  is  criminal  it  should  be  strictly  construed. 
It  cannot,  however,  be  assumed  from  the  mere  fact  of  their  dissent  in 
this  case,  that  either  the  Chief  Justice  or  Justice  Peckham  have  changed 
their  opinion  on  this  point  so  forcibly  expressed  in  the  earlier  cases. 
Justice  Harlan's  assertion  that  these  three  propositions  are  to  be  taken 
as  settled  law  is  therefore  justified. 

As  we  pointed  out  when  discussing  the  judgment  of  the  lower 
court,  3  Columbia  Law  Review  404,  there  is  an  additional  element 
involved  in  this  case,  and  the  Supreme  Court  might  very  well  have 
reiterated  the  three  propositions  just  mentioned,  and  yet  have  upheld 
this  particular  transaction.  It  is  therefore  not  surprising  to  find 
Justice  Peckham  who  wrote  the  opinion  in  both  the  Trans-Missouri 
and  the  Joint  Traffic  cases  and  Chief  Justice  Fuller  who  concurred  in 
them,  dissenting  in  the  principal  case. 

This  additional  element — the  vital  point  of  the  case,  and  the  one 
which  makes  it  of  importance  to  the  lawyer  as  well  as  to  the  business 
man  or  politician,  is  most  clearly  brought  out  in  Justice  Holmes'  dis- 
senting opinion.  The  question  which  he  finds  it  necessary  to  answer 
is  this  :  Is  the  ownership  of  a  controlling  interest  in  the  stock  of  two 
corporations  competing  for  interstate  commerce  a  direct  restraint  of 
trade?  If  its  effect  upon  interstate  commerce  is  indirect  or  incidental 
only  it  is  not  forbidden  by  this  statute.  United  States  v.  Joint  Traffic 
Assn,  supra,  p.  568.  Justice  Holmes  seems  to  agree  with  the  defend- 
ant's contention  that  so  long  as  the  two  roads  retain  separate  boards 
of  directors  and  are  unfettered  by  any  binding  agreement  as  to  rates 
or  division  of  traffic  there  is  no  direct  restraint  of  commerce.  While 
a  corporation  is  not  legally  "controlled"  by  its  stockholders,  as  a 
matter  of  practice  its  directors  act  in  accordance  with  the  interests  and 
wishes  of  the  holders  of  a  majority  of  the  stock.  As  Justice  Harlan 
well  said  of  the  Securities  Company  :  "  No  scheme  or  device  could 
more  effectively  and  certainly  suppress  free  competition  between  the 
constituent  companies." 

Justice  White  took  still  a  different  view  of  the  ques'ions  at  issue. 
To  his  mind  they  were  :  "  Does  the  anti-trust  act  when  rightly  inter- 
preted apply  to  the  acquisition  and  ownership  by  the  Northern 
Securities  Company  of  the  stock  in  the  two  railroads  ;  and  second,  if 
it  does,  had  Congress  the  power  to  regulate  or  control  such  acquisi- 
tion and  ownership?"  His  conclusion,  based  on  an  examination  of 
the  cases  from  Gibbons  v.  OgJen  down  to  date,  is  that  the  delegation 
of  authority  to  Congress  to  regulate  commerce  among  the  States  does 
not  embrace  the  power  to  regulate  the  ownership  of  stock  in  State  cor- 
porations because  such  corporations  may  be  in  part  engaged  in 
interstate  commerce.  This  conclusion  might  be  admitted,  however, 
without  at  all  affecting  the  decision  in  this  case.  The  evidence 
showed  something  more  than  mere  ownership  of  stock  in  competing 
railroads.  There  was  ownership  acquired  in  pursuance  of  an  agree- 
ment and  the  prevention  of  competition  between  the  roads  was  one 
of  its  main  objects.  Justice  Harlan  declined  to  express  any  opinion 
as  to  the  legality  of  mere  ownership  of  competing  roads  where  the  ele- 
ments of  agreement  and  intention  are  lacking. 
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If  the  question  had  been  vital  to  the  case  the  decision  would 
probably  have  been  against  the  Government,  for  Justice  Brewer 
agreed  with  the  dissenting  justices  on  this  point,  and  held  that  the 
general  language  of  the  act  is  limited  by  the  power  which  the 
individual  has  to  manage  his  own  property  and  determine  the  place 
and  manner  of  its  investment.  "Freedom  of  action  in  these  res- 
pects," he  said,  "is  among  the  inalienable  rights  of  every  citizen. 
If,  applying  this  to  the  present  case,  it  appeared  that  Mr.  Hill  was 
the  owner  of  a  majority  of  the  stock  in  the  Great  Northern  Railway 
Company,  he  could  not  by  any  act  of  Congress  be  deprived  of  the 
right  of  investing  his  surplus  means  in  the  purchase  of  stock  of  the 
Northern  Pacific  Railway  Company,  although  such  purchase  might 
tend  to  vest  in  him  through  that  ownership  a  control  over  both 
companies. "%  The  facts  showed,  however,  an  agreement  or  combina- 
tion to  destroy  competition  by  pooling  interests,  and  this  prohibition 
of  such  combinations,  Justice  Brewer  thought,  is  not  at  all  inconsist- 
ent with  the  right  of  an  individual  to  purchase  stock.  In  other 
words,  it  is  the  combination  or  agreement  which  is  the  gist  of  the 
offense. 

The  law  of  the  case  would  therefore  seem  to  be  summed  up  as 
follows  : — 

(i)  An  agreement  between  stockholders  in  competing  cor- 
porations doing  an  interstate  business,  to  form  a  holding  company 
which  shall  acquire  a  controlling  interest  in  each  road  and  thereby 
destroy  all  motive  for  competition  is  "a  contract,  combination  in 
the  form  of  trust  or  otherwise,  or  conspiracy  in  restraint  of  trade 
or  commerce  among  the  several  States."  Its  effect  on  interstate 
commerce  is  direct  and  not  merely  incidental. 

(2)  In  the  absence  of  any  contract,  combination  or  conspiracy,  it 
would  seem  that  an  individual  may  do  with  his  own  what  he  will 
even  though  as  a  result  interstate  commerce  is  directly  restrained. 

H.  S.  G. 


A  Limitation  Upon  the  Right  of  Municipal  Home  Rule  In  New 
York. — N.  Y.  Laws  1897,  c.  415,  §  3,  provided  that  all  laborers 
upon  municipal  works  should  receive  not  less  than  the  prevailing 
rate  of  wages,  that  all  municipal  contracts  for  such  works  should  con- 
tain a  provision  for  the  payment  of  such  a  wage-rate  and  that  the 
entire  contract  should  be  void  if  this  provision  was  violated.  In 
People  v.  Coler  (1901)  166  N.  Y.  1,  this  statute  was  declared  uncon- 
stitutional, in  so  far  as  it  assumed  to  prescribe  the  terms  of  municipal 
contracts,  upon  the  ground  that  it  deprived  both  city  and  contractor 
of  liberty  of  contract  and  violated  the  section  of  the  New  York  Con- 
stitution forbidding  any  city  to  become  indebted  for  any  save  city 
purposes.  See  1  Columbia  Law  Review,  315.  A  clause  of  the  same 
statute  requiring  a  provision  for  an  eight-hour  working  day  in  all  pub- 
lic contracts  was  held  invalid,  as  denying  contractual  freedom  to  the 
contractor,  in  People  v.  Road  Construction  Co.  (1903)  175  N.  Y.  84. 
Both  of  the  foregoing  decisions  were  rendered  by  a  divided  court,  five 
judges  concurring  and  two  dissenting  in  the  Coler  case  and  four  con- 
curring as  against  three  dissenting  in  People  v.  Road  Construction  Co. 
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Shortly  after  the  last  case  was  decided  it  was  held  in  Atkin  v.  Kansas 
(1903)  191  U.  S.  207,  that  a  Kansas  statute  essentially  similar  to  that 
considered  in  People  v.  Road  Construction  Co.  infringed  the  liberty 
neither  of  the  city  nor  of  those  dealing  with  it.  In  4  Columbia  Law 
Review  127  it  was  pointed  out  that  while  in  that  decision  the  federal 
Supreme  Court  properly  disposed  of  the  question  of  the  abridgment 
of  contractual  freedom,  the  results  reached  in  the  New  York  cases 
might  still  be  supported  upon  the  home-rule  principle  of  the  New  York 
Constitution  as  laid  down  in  People  v.  Coler,  supra. 

Under  these  circumstances,  a  further  expression  of  the  Court  of 
Appeals  upon  the  problems  involved  in  the  two  cases  mentioned  is  of 
interest.  The  court  went  out  of  its  way  to  discuss  the  question  in 
the  recent  case  of  Ryan  v.  New  Fork  (1904)  177  N.  Y.  271.  In  that 
case  a  workman  employed  directly  by  the  defendant  city,  sued  for  the 
difference  between  the  wages  at  which  he  had  been  hired  and  the  pre- 
vailing rate  during  a  period  extending  over  several  years.  The  court 
denied  a  recovery,  holding  that  by  accepting  the  lower  wage-rate  the 
plaintiff  had  waived  his  rights,  but  in  an  elaborate  opinion  Parker, 
C.  J.,  proceeded  to  uphold  the  constitutionality  of  the  statute  involved, 
quoting  at  length,  with  approval,  from  Atkin  v.  Kansas.  The  decision 
in  People  v.  Coler  is  disposed  of  on  the  ground  that  there  the  statute 
in  question  interfered  with  liberty  of  contract  between  municipal  con- 
tractors and  their  employees.  Notwithstanding  this  perfunctory 
attempt  to  distinguish  the  cases  a  careful  reading  of  the  two  decisions 
leads  irresistibly  to  the  conclusion  that  they  are  utterly  irreconcilable. 
When  the  prevailing  opinion  in  Ryan  v.  New  York  adopts  the  reason- 
ing of  Harlan,  J.,  in  Atkin  v.  Kansas,  and  almost  in  the  same  breath 
attempts  to  differentiate  People  v.  Coler  in  the  way  above  noted,  it  over- 
looks the  fact,  emphasized  in  the  very  language  which  it  cites  from  the 
Federal  court  and  clearly  pointed  out  by  O'Brirn,  J,,  in  his  dissent- 
ing opinion  (p.  282),  that  if  the  power  of  the  legislature  to  prescribe 
the  terms  upon  which  a  municipality  must  contract  be  once  conceded 
as  to  the  city,  it  is  a  necessary  corollary  that  no  one,  whether  con- 
tractor or  laborer,  is  entitled  as  a  part  of  his  liberty  to  contract  with 
the  city  upon  any  other  terms. 

With  the  above  distinction  eliminated,  the  constitutional  problems 
presented  in  People  v.  Coler,  People  v.  Road  Construction  Co.  and 
Ryan  v.  New  Fork,  are  identical.  If  Atkin  v.  Kansas  was  correctly 
decided,  and  its  reasoning  seems  unanswerable,  only  one  question 
was  properly  involved.  Justice  O'Brien  rightly  conceives  it:  Does 
the  home  rule  principle  in  the  New  York  Constitution  guarantee  to 
cities  the  right  to  make  contracts  upon  their  own  terms.  By  an 
obvious  change  of  mind  on  the  part  of  one  judge,  the  view  of  the 
minority  in  People  v.  Road  Construction  Co.  has  become  that  of  the 
majority  in  the  present  decision  and  the  question  is  answered  in  the 
negative. 


Jurisdiction  of  Executive  Officers  over  Claims  of  Citizenship. 
— Under  the  Chinese  Exclusion  Acts  Congress  has  enacted  that 
"...  the  collector  [of  customs]  shall  in  person  decide  all 
questions  in  dispute  with  regard  to  the  right  of  any  Chinese  passenger 
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to  enter  the  United  States,  and  his  decision  shall  be  subject  to 
review  by  the  Secretary  of  the  Treasury  and  not  otherwise."  See 
U.  S.  Comp.  St.  1901  p.  1310,  §  12.  A  Chinese  person,  seeking  ad- 
mission into  the  United  States  on  the  ground  that  he  was  a  citizen, 
was  excluded  by  ah  immigration  officer  acting  under  the  above 
statute,  who  decided  that  he  was  not  a  citizen  and  hence  had  no 
right  to  enter.  He  thereupon  applied  to  a  United  States  court  for 
a  writ  of  habeas  corpus,  but  on  its  return  the  court  held  that  it  had 
no  jurisdiction  to  review  the  decision  of  the  collector  ;  that  Congress 
had  vested  that  power  in  the  Secretary  of  the  Treasury  alone  ;  and  in 
so  doing  had  not  deprived  the  petitioner  of  his  liberty  without  due  pro- 
cess of  law.  In  re  Sing  Tuck  (C.  C,  N.  D.,  N.  Y.  1903)  126  Fed. 
386.  This  result  is  somewhat  startling.  Under  the  decision  a  citi- 
zen may  be  deprived  of  his  liberty  by  an  executive  officer  until  his 
status  can  be  determined.  On  appealing  for  a  judicial  determina- 
tion of  his  citizenship  the  best  he  gets  is  the  right  of  appeal  to  other 
executive  officers.  If  their  decision  is  adverse  to  his  claim  he  is  de- 
ported from  the  country.  Assuming  that  the  officers  have  erred,  and 
the  contingency  is  certainly  possible,  we  have  the  case  of  a  citizen 
deprived  of  all  the  privileges  of  citizenship,  subjected  to  the  penalty 
of  banishment, — a  penalty  which  could  only  be  imposed  upon  him 
as  punishment  for  a  crime, — and  that  without  a  judicial  trial.  Under 
the  division  of  powers  as  laid  down  in  the  Constitution  the  question 
of  citizenship  seems  essentially  a  judicial  one.  If  the  citizenship  of  a 
Chinese  person  may  be  determined  by  the  executive  department,  that 
of  every  other  person  coming  to  or  already  in  the  country  may  be  so 
determined.  The  rights  at  stake  seem  entirely  too  fundamental  to 
be  so  treated.  Nor  is  the  matter  mended  by  calling  these  officers 
quasi-judicial.  Under  the  Constitution  judicial  questions  belong  to 
the  judiciary,  and  executive  officials  cannot  be  vested  with  exclusive 
jurisdiction  over  them  by  merely  calling  them  quasi-judicial. 

Of  direct  authority  on  the  question  there  seems  to  be  none.  The 
case  of  Gonzales  v.  Williams  (1904)  192  U.  S.  I,  decided  a  month 
later,  seems  at  first  sight  to  militate  against  this  decision,  but  the  cases 
differ  in  an  essential  particular.  Gonzales,  a  Porto  Rican,  was  denied 
admission  by  the  bureau  of  immigration  on  the  ground  that  she  was 
an  indigent  alien.  She  claimed  that  being  a  Porto  Rican  she  was  not 
an  alien.  The  fact  that  determined  the  inspector's  jurisdiction  was 
alienage.  The  court  held  Gonzales  was  not  an  alien,  therefore 
the  inspector  had  no  jurisdiction  to  act.  In  the  principal  case,  how- 
ever, the  jurisdictional  fact  was  Chinese  personality.  The  statute  gave 
the  inspector  the  right  to  act  in  the  case  of  all  Chinese  persons 
whether  citizens  or  aliens.  Therefore,  the  question  was  not  one  of 
jurisdiction  under  the  statute,  but  of  the  constitutionalitv  of  the 
statute.  The  nearest  approach  to  direct  authority  is  Chin  Bak  Kan 
v.  U.  S.  (1902)  186  U.  S.  193.  The  facts  were  on  all  fours  with  the 
principal  case  except  that  the  question  of  citizenship  was  decided  in 
the  first  instance  by  a  commissioner  of  the  court,  and  from  his  decision 
the  right  was  given  to  appeal  to  the  courts.  This  right  of  appeal 
was  dwelt  on  by  the  court  and  seems  a  vital  distinction.  It  is  true 
that  the  court  says  in  referring  to  U.  S.  v.  Wong  Kim.  Ark  (1898) 
169  U.  S.   649,  that  Congress  may  empower  a  United  States  com- 
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missioner  to  determine  the  various  facts  on  which  citzenship  de- 
pends, but  under  the  circumstances  they  evidently  mean  that  a  com- 
missioner may  determine  the  facts  in  the  first  instance.  This  conclusion 
is  strengthened  by  the  fact  that  in  the  Wong  Kim  Ark  case  the  court 
took  jurisdiction  and  reversed  the  decision  of  the  commissioner.  It 
may  be  said  that  there  the  court  was  deciding  the  question  of  law 
as  to  whether  or  not  a  person  born  in  this  country  of  Chinese  parents 
was  a  citizen,  while  here  the  issue  is  a  question  of  fact.  But  one  is 
a  judicial  question  within  the  meaning  of  the  Constitution  as  well  as 
the  other.  If  citizenship  is  a  judicial  question  at  all,  the  executive 
department  has  not  the  constitutional  right  to  determine  exclusively 
either  the  law  or  the  facts  upon  which  the  claim  thereto  is  based. 


Interpretation  of  a  Charter  Exempting  a  Corporation  from 
Taxation  — The  taxing  power  vested  in  the  legislatures  of  the  differ- 
ent States  is  of  such  vital  importance  to  the  life  of  the  State  that  any 
Act  of  a  legislature  impairing  it  is  examined  closely  by  the  courts,  and 
the  legislative  intent  must  be  very  plainly  expressed  or  it  will  not  be 
enforced.  Ins.  Co.  v.  Tenn.  (1896)  161  U.S.  174.  The  legislature 
has  such  power,  however,  and  may,  with  certain  restrictions,  exempt 
from  taxation  whatever  it  chooses;  and  such  exemption  may  be  per- 
petual provided  it  is  given  by  contract.  Consequently  an  exemption 
contained  in  the  charter  of  a  corporation  will  give  to  the  corporation 
immunity  from  taxation  for  the  life  of  the  charter,  a  charter  being  a 
contract.  Dartmouth  College  v.  Woodzvard  (U.  S.  1819)  4  Wheat. 
518.  Applying  this  rule  of  strict  construction  it  is  held  that  a  statute 
exempting  the  property  of  manufacturing  corporations  from  taxes 
exempts  only  such  property  as  is  used  in  the  business  of  manufac- 
turing. State  ex  rel.  R.  R.  v.  Dist.  Court  (1897)  68  Minn.  242; 
Commonwealth  v.  Mahoning  Co.  (1889)  129  Pa.  St.  360.  And  a 
clause  exempting  property  from  taxation  is  held  not  to  exempt  it  from 
assessments  for  local  improvements.  Ford  v.  Land  Co.  (1897)  164 
U.  S.  662.  It  would  seem  then  that  where  there  is  a  reasonable  doubt 
as  to  the  intention  of  the  legislature,  the  exemption  should  be  held 
not  to  include  the  tax  in  dispute. 

The  United  States  Supreme  Court  has  recently  interpreted  an 
exemption  of  this  character,  and  although  it  expressly  states  that  it 
recognizes  this  rule  of  strict  construction,  yet  in  the  result  reached  it 
seems  not  to  have  applied  it  consistently.  The  exemption  was  con- 
tained in  the  charter  of  a  bank  and  was  from  "any  tax"  upon  the 
"capital  of  said  bank."  The  tax  imposed,  the  collection  of  which 
was  opposed  by  the  bank,  was  a  license  tax  imposed  upon  all  banks 
varying  with  the  amount  of  the  capital  of  the  bank.  It  was  held  by 
a  divided  court,  three  Justices  dissenting,  that  such  a  tax  came  within 
the  exemption  and  that  therefore  the  bank  was  not  liable.  Citizens' 
Bank  v.  Pa rkcr  (1904)  192  U.  S.  73.  The  prevailing  opinion  held 
that  the  legislature  in  saying  "  any"  tax,  could  not  have  had  in  mind 
any  distinction  between  a  license  tax  and  a  property  tax  and  that 
both  were  included,  and,  further,  that  any  tax  which  was  ultimately 
paid    out   of   the   capital  was  a  tax  on  the  capital.     The  dissenting 
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opinion,  on  the  other  hand,  adhering,  it  would  seem,  more  closely  to 
the  general  rule  insisted  upon  a  strict  interpretation  of  the  exemption 
and  argued  that  a  license  tax  being  a  very  different  thing  from  an 
ordinary  or  property  tax  should  not  be  held  to  be  within  the  exemp- 
tion since  such  intention  of  the  legislature  was  not  clear,  nor  should 
a  tax  which  will  ultimately  be  paid  out  of  the  capital  be  held  on  that 
account  to  be  necessarily  a  tax  on  capital,  for  if  that  were  so  no  tax 
of  any  description  could  be  imposed  upon  a  corporation  which  would 
not  be  a  tax  on  its  capital. 

The  "  capital"  of  a  corporation  according  to  the  better  economic 
view  and  the  one  most  commonly  held  by  the  lay  mind,  and  on  that 
account  the  one  that  was  most  probably  in  the  mind  of  the  legisla- 
ture, consists  of  the  property,  cash,  and  other  assets  with  which  the 
corporation  carries  on  its  business  and  does  not  include  the  permis- 
sion or  franchise  to  carry  on  that  business.  Taylor  on  Private  Cor- 
porations, §  744a.  Accepting  that  definition  as  being  the  one 
intended  by  the  legislature  in  the  principal  case,  the  tax  in  question, 
being  a  tax  on  the  franchise  of  the  bank,  would  not  be  a  tax  on  its 
"capital  "  and  would  not  therefore  come  within  the  exemption.  Add 
to  this  the  further  fact  that  a  license  tax  differs  radically  from  a  prop- 
erty tax,  Hamilton  Co.  v.  Mass.  (U.  S.  1867)  6  Wall.  632,  and  remem- 
bering that  any  exemption  should  be  strictly  construed,  it  would  seem 
that  the  court  could,  under  the  facts,  have  more  properly  reached  a 
different  result. 


Treasure  Trove — What  appears  to  be  the  first  reported  controversy 
in  this  country  over  the  possession  of  "  treasure  trove  "  arose  recently 
in  Oregon.  Two  boys  while  engaged  in  clearing  out  a  hen-house  on 
defendant's  premises  unearthed  a  rusty  can  containing $7, 000  in  gold 
coin.  They  exhibited  their  find  to  defendant  who  took  possession 
and  bestowed  a  gratuity  of  five  cents  apiece  upon  the  discoverers.  The 
latter,  however,  subsequently  sued  in  trover  and  the  court  supported 
their  claim  to  the  possession,  applying  the  ordinary  common  law  rule 
which  sanctions  the  retention  of  lost  property  by  the  finder  as  against 
everyone  but  the  former  owner,  Danielson  v.  Roberts  (1904  Or. )  74 
Pac.  913. 

General  jurisprudence  distinguishes  clearly  between  property  which 
has  been  lost  i.  e.  casually  and  involuntarily  placed  beyond  the  con- 
trol of  the  owner,  and  treasure  trove  which  is  defined  as  an  object  of 
value  which  has  been  hidden  for  a  very  long  time  so  that  the  owner  is 
at  present  unknown.  The  former  class  of  property  has  an  owner  in 
whose  interest  the  finder  is  allowed  to  assume  possession,  while  trea- 
sure trove  is  placed  in  the  category  of  ownerless  things  to  which  an 
original  title  may  be  acquired  on  the  principle  of  occupation.  Early 
Roman  law  bestowed  title  to  the  whole  hoard  upon  the  finder.  Em- 
peror Hadrian  introduced  an  equitable  modification,  which  has  been 
incorporated  in  the  present  codes  of  France,  Germany,  Spain  and 
Louisiana,  to  the  effect  that  one-half  of  the  treasure  should  go  to  the 
owner  of  the  place  of  discovery.  But  if  the  discovery  be  the  result  of 
deliberate  search  the  land  owner  is  entitled  to  the  whole,  except  in 
Germany  where  the  element  of  accident  is  not  a  condition  of  the  find- 
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er's  right.  The  doctrine  seems  to  be  deemed  of  some  importance  on 
the  continent  and  has  been  fully  worked  out  in  relation  to  the  rights  of 
mortgagees,  lessees,  tenants  in  common  and  defrauded  vendees.  See 
La  Grande  Encyclopedic — Title  Tr6sor. 

Under  the  influence  of  the  feudal  system  both  in  England 
and  on  the  continent  the  title  to  treasure  trove  was  held  to  vest 
in  the  lord  of  the  soil.  Bracton  Bk.  3.  T.  1,  2  Ch.  IV;  Grotius, 
Bk.  2  Ch.  8  §  7.  On  the  continent  (Bk.  2,  Ch.  8  §  7)  the  Roman  rule 
later  came  to  prevail;  but  in  Great  Britain  the  right  to  treasure  trove 
established  itself  as  a  prerogative  of  the  king  and  as  such  it  exists  down 
to  the  present  day.  Attorney  General  v.  Trustees  0/ British  Museum 
[1903]  2  Ch.  598.  There  is  no  decided  case  in  this  country  recog- 
nizing that  any  of  our  commonwealths  have  succeeded  to  this  prerog- 
ative right.  The  prevailing  feeling  seems  to  pronounce  against  it 
though  the  penal  code  of  New  York  makes  it  a  misdemeanor  "to 
conceal  or  appropriate  lost  treasure  belonging  to  the  state  by  virtue 
of  its  sovereignty."  2  Kent  Com.  358.  It  is  still  an  open  question 
therefore  whether  an  individual  in  this  country  can  retain  treasure 
trove  against  the  state.  There  has  been,  however,  a  radical  statutory 
development  on  the  subject  of  the  disposition  of  lost  property.  Ameri- 
can common  law  accords  the  possession  of  this  to  the  finder,  regard- 
less of  the  place  where  it  may  be  found.  Bowen  v.  Sullivan  (1878) 
62  Ind.  281;  Durfee  v.  Jones  (1877)  11  R.  I.  588.  But  the  typical 
state  code  directs  the  finder  to  turn  the  article  over  to  a  local  official 
under  penalty  of  forfeiture  of  double  value.  If  after  advertisement  no 
claimant  proves  within  a  year  the  owner's  title  is  divested  and  goes  in 
California,  Missouri,  Indiana  and  Montana  to  the  finder;  in  Connec- 
ticut, Illinois,  Iowa,  New  Hampshire  and  Vermont  to  the  county,  and 
in  Maine,  Massachusetts,  Michigan,  Oregon,  Washington  and  Wis- 
consin one-half  to  the  county  and  one-half  to  the  finder.  Such  a 
statute  being  against  common  right  will  be  strictly  construed  and  has 
been  held  not  to  apply  to  property  voluntarily  hidden  away.  Sovern 
v.  Yoran  (1888)  16  Or.  269.  Treasure  trove  then  is  not  governed 
by  these  code  provisions  and  in  a  state  like  Connecticut,  lost  goods 
may  be  claimed  by  the  county  while  treasure  trove  may  not  be.  In 
the  principal  case  where  the  question  was  simply  as  to  the  right  to 
the  possession  as  between  the  parties,  the  distinction  between  property 
that  has  been  lost  and  treasure  trove  is  properly  entitled  to  little 
weight.  No  Anglo-Saxon  court  would  declare  a  division  of  the  spoil, 
and  the  analogy  of  lost  property  is  close  enough  to  secure  the  finder 
in  his  possession.  But  were  the  issue  to  arise  between  the  finder  and 
the  state  the  distinction  might  be  pivotal.  There  is  a  solid  distinction 
in  legal  logic  and  tradition  between  property  in  the  two  situations,  an 
appreciation  of  which  would  furnish  the  finder  of  treasure  trove  in 
any  jurisdiction  with  a  defense  to  proceedings  instituted  by  the  state 
unless  the  court  found  that  lost  treasure  under  our  political  system  is 
to  be  regarded  as  a  part  of  the  state  revenue. 


Equity  Jurisdiction  to  Specifically  Perform  Parol  Contracts 
in  Relation  to  Land. — The  Courts  have  based  the  jurisdiction  which 
equity  has  assumed  over  certain  parol  contracts  relating  to  land  not- 
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withstanding  the  statute  of  frauds,  upon  two  distinct  grounds,  (i)  on  the 
ground  of  part  performance  where  the  plaintiff  has  gone  into  posses- 
sion of  the  land  which  is  the  subject  matter  of  the  contract  and  (2)  on 
the  ground  of  fraud  where  the  plaintiff  has  irrevocably  changed  his 
position  in  reliance  on  the  contract.  The  fourth  section  of  the  Stat- 
ute of  Frauds  was  originally  interpreted  as  not  applying  to  contracts 
partly  executed,  and,  therefore,  equity  would  on  the  ground  of  part 
performance  enforce  a  contract  where  either  the  purchase  price  had 
been  paid  or  possession  given.  Lacon  v.  Mertius  (1743)  3  Atk.  1. 
With  the  subsequent  abandonment  of  this  interpretation,  the  doctrine 
of  part  performance  should  have  been  discarded,  and  this  was  the 
result  as  to  the  effect  of  payment  of  the  purchase-price.  Clinan  v. 
Cooke  (1802)  1  Sch.  &  Lef.  22.  But  where  possession  was  taken  equity 
has  almost  everywhere  continued  to  enforce  the  contract.  This  was 
justified  sometimes  on  the  ground  of  fraud,  in  that  the  vendee  would 
otherwise  be  liable  as  a  trespasser,  forgetting  that  the  contract  being 
merely  unenforceable  not  void  could  be  used  as  a  defence  to  such  an 
action.  Allen  s  Estate  (Pa.  1841)  1  Watts  &  S.  386.  More  usually  it 
is  said  that  the  taking  of  possession  is  an  act  of  part  performance — and 
the  only  such  act — unequivocally  referrable  to  the  contract.  Hum- 
phrey v.  Green  (1882)  L.  R.  10  Q.  B.  148.  But  clearly  the  possession 
is  not  in  the  nature  of  things  solely  referrable  to  the  alleged  contract 
or  indeed  to  any  contract  at  all.  At  the  most  it  merely  suggests  a 
part  performance  of  some  agreement  relating  to  the  land.  In  effect  a 
new  clause  has  been  added  to  the  Statute  of  Frauds. 

The  second  ground  of  relief,  however,  grew  out  of  sound  princi- 
ples of  equity.  Ordinarily  the  refusal  to  give  specific  performance  of 
parol  contracts  within  the  Statute  of  Frauds  worked  no  further  hard- 
ship than  that  incident  to  depriving  the  plaintiff  of  the  expected  bene- 
fits of  the  contract.  If  he  had  paid  the  purchase  price  or  rendered 
services  in  payment  he  might  recover  in  quasi-contract.  But  where 
the  plaintiff  had  irrevocably  changed  his  position  in  reliance  on  the 
promise  to  convey  land  as  by  discontinuing  a  suit  or  making  improve- 
ments on  the  land  there  was  a  clear  case  of  hardship.  No  legal  remedy 
being  available  equity  came  in  the  United  States  to  take  jurisdiction 
on  the  ground  of  constructive  fraud.  Its  sole  purpose  being  to  make 
the  plaintiff  whole,  the  agreement  then  should  only  be  specifically 
enforced  when  the  doing  of  substantial  justice  requires  it,  that  is 
where  as  a  matter  of  fact  there  has  been  an  irrevocable  change  of 
position  in  return  for  which  the  thing  promised  is  the  only  adequate 
remedy.  S  linger  land  v.  Slingerland  (1888)  39  Minn.  197;  Farwell 
v.  Johnston  (1876)  34  Mich.  342;  Daniels  v.  Lewis  (1862)  16  Miss. 
146;  Hancock  v.  Mellon  (1898)  187  Pa.  St.  371.  If  the  promise  is 
enforced  in  any  other  case,  the  court  is  departing  from  the  ostensi- 
ble and  proper  ground  of  constructive  fraud.  That  this  hardship  or 
fraud  is  the  basis  of  the  jurisdiction  in  this  group  of  cases  is  shown 
by  the  fact  that  the  American  courts  have  generally  given  the  same 
relief  where  the  plaintiff  has  irrevocably  changed  his  position  but  has 
given  no  legal  consideration  for  the  defendant's  promise.  Freeman  v. 
Freeman  (1870)  43  N.  Y.  34  ;  Neale  v.  Neales  (1869)  9  Wal1-  l  > 
Nimo  v.  Socket t  (1861)  ^^  Ga.  9. 

Some  American  courts  require  the  presence  of  both   possession 
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and  irrevocable  change  of  position.  It  seems  as  if  in  adopting  the 
English  rule  as  to  possession,  they  had  realized  its  anomalous  char- 
acter and  sought  to  justify  it  by  engrafting  upon  it  the  sound  principle 
which  underlies  the  second  rule.  It  is  obvious  that  these  rules  have 
nothing  in  common  which  logically  calls  for  their  combination.  The 
jurisdictions  so  combining  them  have  greatly  increased  the  uncer- 
tainty and  confusion  which  marks  this  entire  branch  of  equity. 
Instead  of  granting  relief  only  in  those  cases  where  the  agreement 
would  be  specifically  enforced  under  either  of  the  original  rules,  there 
is  a  tendency  to  relax  the  requirements  of  both  thus  taking  cognizance 
of  cases  which  would  not  properly  fall  under  either.  This  tendency 
is  well  shown  by  a  recent  New  Jersey  case,  Win  field  v.  Bowen  (N.J. 
1903)  56  Atl.  728,  in  which  the  court  decreed  the  specific  perform- 
ance of  an  oral  agreement  to  devise  a  certain  house  and  lot,  the  pldin- 
tiff  having  occupied  the  premises  with  the  testator  and  given  her 
services  for  a  long  period  of  years  as  the  consideration  on  which  the 
promises  was  based.  In  accord  are  Warren  v.  Warren  (1883)  105 
111.  568  ;  Tajtv.  71/// (1889)  73  Mich.  502  ;  Carney  v.  Carney  (1888) 
95  M°-  353  ;  Vreeland  v.  Vreeland  (1895)  53  N.  J.  Eq.  387.  As 
has  already  been  pointed  out  payment  ot  the  purchase  price,  whether 
it  be  in  money  or  services  is  not  sufficient  under  either  the  first  or 
second  rule  and  such  is  still  the  weight  of  authority  where  both  elements 
are  required.  Edwards  v.  Estell  (187.4)  48  Cal.  194;  Grant  v.  Grant 
(i893)  63  Conn.  530;  Gorham  v.  Dodge  (1887)  122  111.  ^28;  Johns  v. 
Johns  (1879)  67  Ind.  440;  Wallace  v.  Long  (1885)  105  Ind.  522  ; 
Ham  v.  Goodrich  (1856)  n  N.  H.  32;  Baldwin  v.  Sqnier  (1884)  31 
Kan.  283  ;  Russell  v.  Briggs  (1901)  165  N.  Y.  500.  Nor  was  the  pos- 
session of  the  plaintiff  sufficient  under  the  requirement  of  the  English 
rule  that  it  be  notorious  and  exclusive.  Gregory  v.  Mighell  (181 1) 
18  Ves.  Jr.  328  ;  Frame  v.  Dawson  (1807)  14  Ves.  386  ;  Allen  s  Estate 
(Pa.  1 84 1)   1  Watts  &S.  383. 


Intra-State  Railroad  Cab  Service  as  a  Part  of  Interstate 
Commerce. — The  present  tendency  of  the  Supreme  Court  of  the 
United  States  to  restrict  the  application  of  the  "commerce  clause"  of 
the  Federal  Constitution  where  the  power  of  taxation  of  the  States 
is  involved  is  illustrated  by  a  recent  case  before  that  tribunal. 
The  Pennsylvania  Railroad  had  established  a  cab  service  in  New 
York  City  for  the  sole  use  of  its  patrons  in  getting  to  and  from 
its  ferry  station  before  or  after  its  passage  across  the  New  Jersey  line. 
The  service  was  conducted  at  a  loss,  and  merely  for  the  convenience 
of  passengers.  The  court  held  that  it  was  not  protected  from  State 
taxation  by  the  commerce  clause.  New  York  ex  rel.  Penna.  R.  R. 
Co.  v.  Knight  (\qo\)  192  U.  S.  21.  It  is  well  settled  that  "com- 
merce among  the  States  "  as  that  term  is  used  in  the  Constitution  in- 
cludes not  only  interchange  of  commodities,  but  the  transportation 
of  passengers  as  well.  Gibbons  v.  Ogden  (1824)  9  Wheat.  1.  Nor 
is  it  restricted  to  the  bare  crossing  of  a  state  line  by  goods  or  passen- 
gers. The  necessary  means  of  effecting  such  crossing,  or  a  single 
continuous  carriage  between  points  in  different  states,  is  included. 
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Gloucester  Ferry  Co.  v.  Pennsylvania  (1884)  114  U.  S.  196;  Wabash, 
St.  L.  &P.  R.  R.  Co.  v.  Illinois  (1886)  1 1  8  U.  S.  557.  In  the  principal 
case  it  is  apparent  that  the  cab  service  was  but  one  element  in  the 
continuous  interstate  transportation  and  that  the  mere  fact  of  a  change 
of  vehicle  would  not  prevent  it  from  being  within  the  term  "interstate 
commerce."  Rhodes  v.  lozva  (1898)  170  U.  S.  412.  For  example, 
the  entire  trip,  on  a  through  ticket,  between  New  York  and  Trenton 
is  interstate  commerce,  though  the  passenger  changes  from  the  ferry  to 
the  train  at  Jersey  City.  Looking  at  the  case  from  a  different  point 
of  view  and  taking  into  consideration  the  fact  that  this  special  service 
was  given  merely  to  increase  the  company's  interstate  business  by 
offering  conveniences  to  passengers,  there  being  no  separate  profit 
in  it,  the  rule  laid  down  in  McCall  v.  California  (1889)  136  U.  S.  104, 
would  seem  applicable.  There  an  agent  in  California,  engaged  in 
soliciting,  not  selling,  passage  on  an  interstate  road  in  another  state, 
was  held  to  be  engaged  in  interstate  commerce. 

There  is  a  distinguishing  point,  however,  in  the  principal  case, 
and  one  on  which  the  court  relied  to  distinguish  it  from  the  or- 
dinary case  of  continuous  transportation.  It  is  that  the  cab  service  was 
separately  contracted  for,  and  the  test  is  thereby  suggested  that  though 
the  commerce  clause  would  cover  the  entire  journey  where  there  is 
one  through  contract,  yet,  where  there  are  separate  contracts,  some 
to  be  performed  entirely  within  a  state,  and  some  involving  the  cross- 
ing of  state  lines,  it  extends  only  to  the  latter.  Whether  the  want 
of  this  additional  element  is  enough  to  distinguish  the  McCall  case, 
supra,  maybe  doubted,  but  the  test  of  the  court  suggests  a  practical 
working  rule,  provided  it  be  taken  with  qualifications.  The  courts, 
for  example,  would  hardly  allow  railroads  to  evade  interstate  regula- 
tions merely  by  compelling  passengers  to  make  new  contracts  at 
every  state  line.  Nor  would  it  be  reasonable  to  say  that  a  party  is 
an  interstate  passenger  merely  because  he  has  a  through  ticket — the 
additional  element  that  he  be  engaged  in  one  through  trip  is  neces- 
sary. For  example,  a  passenger  exercising  a  stop-over  privilege  at 
Worcester,  in  a  trip  between  New  York  and  Boston,  could  not  prop- 
erly be  said  to  be  an  interstate  passenger  when  subsequently  resuming 
his  journey  between  Worcester  and  Boston.  But  subject  to  such  modi- 
fications, the  rule  may  be  accepted,  and,  in  its  application,  the  court 
is  left  to  answer  the  question,  does  the  power  to  tax,  as  exercised  by 
the  state,  interfere  with  a  through  contract  of  interstate  carriage  ?  If 
so,  the  tax  is  void.  It  would  seem  to  follow  from  this  test,  as  applied 
by  the  court,  that  the  Railroad,  in  the  principal  case,  could  avoid  the 
state  tax  by  selling  through  tickets,  with  a  coupon  to  special  points 
within  New  York  City,  making  the  cab  service  a  part  of  one  through 
contract  Whether  such  a  contract  would  be  protected  from  state  in- 
terference depends  on  whether  the  Supreme  Court  is  prepared  to  fol- 
low the  contract  test  to  its  logical  results. 
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Admiralty — Jurisdiction  over  Torts.  The  plaintiff,  an  employee  of  the 
defendant,  a  contracting  stevedore,  was  injured  while  in  the  hold  of  a 
vessel  by  the  defendant's  negligence.  Held,  as  the  tort  was  not  of  a  ma- 
rine nature  nor  the  suit  against  the  vessel  or  its  master,  the  court  of 
admiralty  had  no  jurisdiction.  Campbell  v.  Hackfeld  6-»  Co.  (C.  C.  A., 
gth  Cir.,  1903)  125  Fed.  696. 

Prior  to  the  decision  of  the  above  case  in  the  court  below  the  test 
of  admiralty  jurisdiction  over  torts  had  been  assumed  to  be  the  locality 
of  the  act.  The  Plymouth  (1865)  3  Wall.  20;  Hughes  on  Admiralty, 
§96,  et  seq.  The  view  here  taken  limits  the  jurisdiction  to  torts  of  a 
marine  nature,  thus  adopting  the  jurisdictional  test  applied  to  contracts 
in  the  admiralty  courts.  Insurance  Co.  v.  Dunham  (1870)  11  Wall.  1. 
There  seems  to  be  no  reason  for  this  limitation  in  the  case  of  torts  as 
the  locality  test  has  proved  satisfactory  and  the  new  rule  will  only  tend 
to  unsettle  the  law  by  making  it  necessary  in  each  case  to  determine 
whether  or  not  a  marine  relation  exists. 

Agency  —Attorney  and  Client — Champerty.  The  plaintiff  entered  into 
a  contract  with  the  defendants  by  which  the  latter  were  to  prosecute  a 
suit  for  a  percentage  of  the  proceeds.  Held,  such  contract  was  void 
for  champerty.     Gargano  v.  Pope  (Mass.  1904)  69  N.  E.  343. 

Massachusetts  follows  the  old  rule  as  laid  down  in  1  Hawkins  PL 
Crown,  c.  84,  §  1,  that  "  champerty  is  the  unlawful  maintenance  of  a  suit 
in  consideration  of  some  bargain  to  have  part  of  the  thing  in  dispute,  or 
some  profit  out  of  it."  Thurston  v.  Percival  (Mass.  1823)  1  Pick.  415; 
Akhertw.  Barker  (1881)  131  Mass.  436;  Hadlock  v.  Brooks  (1901)  178 
Mass.  425,  59  N.  E.  1009.  In  Massachusetts  a  fee  is  not  champertous  if  it 
is  to  constitute  a  debt  between  the  parties,  even  though  the  proceeds  of 
the  suit  are  to  be  considered  security,  but  the  fee  is  champertous  if  the 
attorney's  sole  compensation  is  to  be  a  share  of  the  proceeds  of  the 
litigation.  Hadlock  v.  Brooks,  supra.  There  seems  to  be  no  logical  rea- 
son for  this  distinction.  It  is  hard  to  see  how  taking  a  fee  out  of  the 
proceeds  stirs  up  litigation  more  than  if  the  same  fee  were  to  create  a 
debt  between  the  parties — the  proceeds  to  be  held  as  security. 

Agency — Attorney  and  Client — Scope  of  Attorney's  Authority.  The 
defendant's  attorney  by  mistake  pleaded  matter  which  would  operate  as 
a  general  appearance,  though  directed  to  appear  specially  only.  Held, 
the  defendant  was  bound  by  the  act  of  the  attorney.  McNealv.  Gos- 
saud  (Kan.  1903)  74  Pac.  628. 

In  an  amended  complaint  certain  allegations  were  omitted  which  had 
been  put  in  the  original  complaint.  Held,  while  the  original  allegations 
were  presumptively  admissions  of  the  plaintiff  as  having  been  made  by 
his  attorney  and  agent,  he  could  offset  their  force  by  showing  that  they 
were  not  made  by  his  authority.  Gallaway  v.  San  Antonio  &*  G.  P. 
Co.  (Tex.  1903)  78  S.  W.  32. 

There  seems  to  be  no  doubt,  as  a  matter  of  decision,  that  the  act  of 
the  attorney  in  the  first  case,  in  putting  in  a  general  appearance, 
even  though  in  excess  of  his  specific  instructions,  should  bind  his  prin- 
cipal. Kramer  v.  Gerlach  (N.  Y.  Sup.  Ct.  1899)  28  Misc.  525;  Harshey 
v.  Blackmarr  (1866)  20  Iowa  161.  186-7.  The  view  of  the  courts  is  that 
the  apparent  authority  of  the  attorney  in  all  matters  of  procedure,  is  a 
general  one,  and  cannot  be  limited  by  secret  instructions.  Mechem, 
Agency,  §  279.  The  distinction  between  the  first  and  second  cases  lies  in 
the  fact  that  the  courts  do  not  recognize  any  implied  authority  in  the 
attorney  to  make  statements  as  to  the  substantive  facts  of  his  client's 
cause  of  action  in  pleadings,  which  "  are  framed  rather  to  put  an  issue 
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into  shape  than  to  exhibit  the  client's  actual  standpoint  as  to  the  partic- 
ular facts."'  Wharton,  Evidence  §  838.  While  presumptively  there  is  an 
actual  authority  to  make  such  statements,  Lindner  v.  Ins.  Co.  (1896)  93 
Wis.  526,  there  is  no  objection  to  allowing  the  client,  as  in  the  second 
case,  to  rebut  the  presumption. 

Constitutional  Law-Jurisdiction  of  Federal  Courts  as  to  Determin- 
ation of  Citizenship.  A  Chinese  person  seeking  to  enter  the  country 
under  a  claim  of  citizenship  was  excluded  by  an  executive  officer,  under 
the  authority  of  Congress,  on  the  ground  that  his  claim  was  unfounded. 
He  appealed  to  the  courts.  Held.  Congress  has,  under  the  Chinese  Ex- 
clusion Acts,  conferred  upon  executive  officers  exclusive  jurisdiction  to 
determine  the  facts  upon  which  a  claim  of  citizenship  is  based,  and  in  so 
doing  acted  constitutionally.  In  re  Sing  Tuck  (1903)  126  Fed.  386.  See 
Notes,  p.  290. 

Constitutional  Law — Municipal  Corporations — Legislative  Control 
of  Right  to  Contract.  A  statute  provided  that  all  city  employes  should 
receive  not  less  than  the  prevailing  rate  of  wages.  The  plaintiff  had  been 
employed  at,  and  had  accepted,  less  than  that  rate  and,  after  several 
years,  sued  for  the  difference  between  the  amount  due  under  the  statute 
and  what  he  had  received.  Held,  the  statute  was  constitutional,  but  the 
plaintiff  under  the  circumstances  had  waived  any  rights  thereunder. 
Ryan  v.  New  York  (1904)  177  N.  Y.  271.     See  Notes,  p.  289. 

Constitutional  Law — Police  Power — Regulation  of  Hours  of  Labor 
in  Bakeries.  New  York  Laws  1897,  ch.  415,  art.  8,  ^  no,  provided  for 
maximum  hours  of  labor  in  bakeries.  Held,  a  valid  exercise  of  the 
police  power.     People  v.  Lochner  (1904)  177  N.  Y.  145. 

The  case,  though  new  on  its  precise  facts,  would  seem  to  be  logically 
within  the  principle  of  Holden  v.  Hardy  (1897)  169  U.  S.  366,  upholding 
a  statute  providing  for  an  eight-hour  day  in  mines  and  smelters,  and  the 
statute  Is  certainly  as  obvious  an  exercise  of  the  legislative  discretion  in 
protecting  public  health  as  one  closing  barber-shops  on  Sunday,  except 
in  certain  communities,  which  was  sustained  in  People  v.  Havnor  (1896) 
149  N.  Y.  195.  The  grounds  of  the  decision  as  given  in  the  three  pre- 
vailing opinions  are  perhaps  the  most  noteworthy  feature  of  the  present 
case.  Parker.  C.  J.,  and  Gray,  J.,  proceed  upon  the  assumption  that  as 
the  statute  appears  from  its  context  and  upon  its  face  to  have  been 
passed  with  a  view  to  the  public  health,  it  is  not  for  the  court  to  interfere 
with  the  legislative  discretion.  Vann,  J.,  concurs  only  after  a  laborious 
investigation  of  the  probability  that  the  welfare  of  laborers  and  of  the 
public  would  actually  be  promoted  thereby. 

Constitutional  Law — Police  Power — Health  Regulations.  A  statute 
required  tenement  house  owners  to  substitute  a  different  sewerage  sys- 
tem for  that  in  use.  The  defense  to  an  action  thereunder  was  that  the  cost 
of  changing  the  plumbing  would  equal  the  defendant's  equity  in  the 
property.  Held,  the  act  was  a  proper  exercise  of  the  police  power  and 
individual  hardship  was  not  the  criterion  of  constitutionalty.  Ten.  House 
Com.  v.  Moesche?i  (N.  Y.  Sup.  Ct.  1904)  89  App.  Div.  526. 

Such  regulations  clearly  fall  within  the  scope  of  the  police  power  of 
the  state.  Black,  Interpretation  of  Laws,  304.  Similar  statutes  have  been 
upheld  as  constitutional  in  several  jurisdictions,  including  New  York. 
Com.  v.  Roberts  (1892)  155  Mass.  281  ;  Harrington  v.  Board,  etc.  (1897) 
20  R.  I.  233;  Health  Dept.  v.  Rector,  etc.  (1895)  145  N.  Y.  32.  The  plea 
of  hardship,  though  apparently  novel  under  the  present  circumstances, 
was  properly  overruled.  It  is  apparent  that  the  validity  of  a  police 
regulation  must  be  determined  from  the  face  of  the  statute,  not  by  the 
situation  of  the  particular  defendant. 

Constitutional  Law — State  Interference  with  Inter-State  Com- 
merce.— Tax  upon  Railroad  Cab  Service.  The  relator  had  established 
a  cab  service  for  the  sole  purpose  of  enabling  its  patrons  to  get  to  and 


300  COLUMBIA  LAW  REVIEW. 

from  its  ferry  landing  in  New  York  City  in  order  to  take,  and  after  having 
taken,  passage  across  the  state  line.  The  cab  service  and  the  transporta- 
tion across  the  state  line  were  separately  contracted  and  paid  for.  Held, 
a  tax  on  the  cab  service  was  not  a  regulation  of  inter-state  commerce. 
New  York  ex  rel.  Pennsylvania  R.  Co.  v.  Knight  (1904)  192  U.  S.  21. 
See  Notes,  p.  296. 

Constitutional  Law — Status  of  Porto  Rican.  The  petitioner  was 
refused  admission  into  the  United  States  on  the  ground  that  she  was  an 
indigent  alien,  under  26  U.  S.  Stat.  1084,  c.  551.  Being  a  Porto  Rican 
she  claimed  she  was  not  an  alien  within  the  meaning  of  the  statute,  and 
the  court  so  held.     Gonzales  v.   Williams  (1904)  192  U.  S.  1. 

The  decision  is  in  line  with  De  Lima  v.  Bidwell  (1901)  182  U.  S.  1, 
which  held  that  Porto  Rico  was  not  a  •'  foreign  county  "  within  the  mean- 
ing of  the  tariff  laws,  and  Huus  v.  Steamship  Co.  (1901)  182  U.  S.  392, 
which  held  that  vessels  plying  between  New  York  and  Porto  Rico  were 
engaged  in  the  "  coasting  trade  "  within  the  meaning  of  U.  S.  Revised 
Stat.  §  4444,  exempting  such  vessels  from  certain  pilot  charges.  It  is  still 
an  open  question  under  the  decision  in  the  principal  case,  whether  or  not 
Porto  Ricans  are  citizens  of  the  United  States.  Alienage  was  the  sole 
question  before  the  court,  not  citizenship.     See  Notes,  p.  290. 

Contracts — Acceptance  of  Offer  by  Telephone.  Under  the  Consti- 
tution of  California  providing  that  a  contractual  action  could  be  brought 
either  where  the  contract  was  made  or  where  it  was  to  be  performed,  held, 
where  an  offer  and  acceptance  were  made  by  telephone,  the  contract 
was  made  in  the  county  of  the  acceptor,  but  the  agreement  being  per- 
formable  in  the  county  of  the  offeror,  an  action  there  was  maintainable. 
Bank  of  Yalo  v.  Sperry  Flour  Co.  (Cal.  1903)  74  Pac.  855. 

The  prevailing  rule  with  regard  to  acceptance  by  mail  or  telegraph,  in 
England  and  the  United  States,  is  that  a  contract  is  concluded  upon  the 
mailing  of  the  letter  or  filing  of  the  telegram  containing  the  acceptance. 
Moon  v.  Pierson  (1858)  6  la.  279  ;  Trevor  v.  Wood  (1867)  36  N.  Y.  307. 
The  holding  in  Massachusetts  that  the  acceptance  of  an  offer  for  a  bi- 
lateral contract  must  be  communicated  is  the  sounder  view  on  principle, 
because  the  promise  of  the  acceptor  which  forms  the  consideration  for 
that  of  the  offeror  is  no  promise  without  a  promisee.  McCulloch  v.  his. 
Co.  (1822)  1  Pick.  278  ;  Langdell  on  Contracts,  §§  14,  15.  This  is  also  the 
view  adopted  in  France.  S.  v.  F.  (1813)  Merlin,  Reportoire  de  Jurispru- 
dence. Tit.  Vente,  1,  Art.  Ill,  No.  XI,  bis;  s.  c.  1  Keener's  Cases  on  Con- 
tracts, 149.  The  principal  case,  howTever,  following  the  analogy  of  the 
mail  and  telegraph  cases,  applies  the  prevailing  rule  to  those  involving 
the  use  of  the  telephone.  This  is  believed  to  be  the  first  case  in  which  the 
application  has  been  made.     See  2  Columbia  Law  Review,  i. 

Contracts — Beneficiaries — Estoppel  of  Re-insurer  in  Action  by  Policy- 
holder. A  contract  of  reinsurance  provided  that  the  reinsurer  should 
assume  the  risks  of  the  insurer  but  that  the  contract  should  be  void 
unless  certain  payments  were  made.  A  notice  of  the  contract  sent  to 
policy-holders  by  the  reinsurer  contained  no  mention  of  the  condition  of 
payment.  Held,  in  an  action  by  a  policy-holder  the  reinsurer  was 
estopped  to  set  up  a  breach  of  the  condition.  Ruohs  v.  Ins.  Co.  (Tenn. 
1903)  78  S.  W.  85. 

In  jurisdictions  allowing  the  beneficiary  of  a  contract  to  sue  thereon, 
the  policy-holder  may  recover  where  the  contract  of  reinsurance  includes 
an  assumption  of  liability  on  the  original  policies.  Glen  v.  Hope  Ins. 
Co.  (1874)  56  N.  Y.  379  ;  Whitney  v.  Ins.  Co.  (1900)  127  Cal.  464.  In 
beneficial  contracts  generally,  after  the  right  of  the  beneficiary  has 
attached,  it  cannot  be  defeated  by  subsequent  acts  of  the  immediate 
parties.  Bay  v.  Williams  (1884)  112  111.  91  ;  Giffordw.  Comgan  (1889) 
117  N.  Y.  257.  The  principal  case  goes  a  step  further,  holding  that  the 
promisor  may  so  conduct  himself  that  he  will  be  estopped  to  set  up  even 
the  terms  of  the  original  contract,  as  against  the  beneficiary. 
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Contracts — Consideration — Compromise  of  Doubtful  Claim.  The  plain- 
tiff recovered  a  judgment  against  W  who  before  such  judgment  was  entered 
conveyed  certain  real  estate  to  the  defendant.  The  plaintiff  believing 
the  judgment  a  lien  on  the  real  estate  agreed  to  assign  the  judgment  to 
the  defendant,  the  latter  promising  to  pay  the  amount.  Held,  the 
agreement  was  not  based  on  any  consideration  of  value,  the  plain- 
tiff's judgment  not  having  been  a  hen  there  was  no  obligation  on  the  part 
of  the  defendants.  Bell  v.  Pfadenhaiter  (N .  Y.  1903)85  N.  Y.  Supp.  869. 
As  the  case  is  reported  it  is  insupportable.  Since  the  consideration  for 
the  defendant's  promise  was  the  assignment  of  a  judgment  it  is  difficult 
to  see  how  the  non-existence  of  a  lien  was  material.  If  the  conclusion 
was  reached  by  construing  the  contract  as  one  for  the  release  of  the  lien 
and  on  the  theory  that  the  plaintiff  could  have  had  no  reasonable  doubt 
as  to  the  invalidity  of  such  lien,  the  court  erred  in  not  submitting  that 
question  to  the  jury.  The  decision  can  possibly  be  supported  on  the 
ground  that  what  the  court  did  find  was  that  the  facts  failed  to  support 
the  cause  of  action  alleged  in  the  complaint,  but  this  is  a  bare  assump- 
tion. Inasmuch  as  the  defendant  on  receiving  the  real  estate  from  the 
judgment  debtor  had  "  agreed  to  pay  the  debts  "  of  the'latter,  the  plaintiff 
irrespective  of  any  contract  with  the  defendant  might  have  recovered 
under  Lawrence  v.  Fox  (1859)  20  N.  Y.  268. 

Corporations — Exemplary  Damages  for  Fraud  of  Agent.  The  agent  of 
the  defendant-corporation  induced  the  plaintiff  to  pay  the  claim  of  its 
debtor  by  representing  that  the  debtor  was  solvent,  and  that  a  mortgage 
transferred  to  the  plaintiff  was  ample  security.  As  a  matter  of  fact  the 
debtor  was  insolvent  and  the  mortgage  was  worthless.  Both  these  facts 
seem  to  have  been  known  by  the  agent.  Held,  the  evidence  shows  a  case 
for  exemplary  damages,  which  can  be  maintained  against  the  corporation 
since  the  act  of  the  agent  is  its  act.  Western  Cottage  Piano  and  Organ 
Co.  v.  Anderson  (Tex.  1903)  76  S.  W.  945. 

Exemplary  damages,  when  allowed  are  given  as  a  punishment  for  the 
wilful  or  wanton  act  of  the  defendant.  Hale  on  Damages,  p.  209.  It  is 
usually  held  that  a  principal  is  not  liable  in  exemplary  damages  for  such 
acts  of  his  agent  unless  he  authorized  or  ratified  them,  or  was  in  some 
way  sufficiently  negligent  to  attract  to  himself  liability.  Eriston  v. 
Cramer  (1883)  57  Wis.  570  ;  Sawyer  v.  Saner  (1872)  10  Kan.  466.  There 
is  a  difference  of  opinion  as  to  the  liability  of  corporations  for  the  willful 
or  wanton  acts  of  their  agents  or  servants.  Some  hold  them  responsible 
for  exemplary  damages  in  all  cases  where  the  agent  would  be,  Phil. 
Traction  Co.  v.  Orbann  (Pa.  18S8)  12  Atl.  816,  while  others  apply  the  rule 
above  announced  as  to  the  liability  of  individual  principals  under  similar 
circumstances.  /.  C.  R  R.  Co.  v.  Hammer  (1874)  72  111.  347,  353.  The 
courts  of  the  state  where  the  principal  case  arose  seem  to  have  been  com- 
mitted to  the  latter  view  ;  Hays  v.  Railroad  Co.  (1876)  46  Tex.  272  ; 
/.  <S-»  G.  N.  R.  Co.  v.  Garcia  (1888;  70  Tex.  207,  unless,  indeed,  a 
distinction  may  be  taken  because  of  the  difference  of  the  character  of  the 
agent  acting.     See  Sedgwick  on  Damages  §§  379-380. 

Corporations — Torts— Continuing  Liability  of  Public  Servant  Leas- 
ing Franchise.  During  the  operation  of  a  railroad  by  the  lessee  of  the 
defendant  corporation  which  had  been  granted  the  original  franchise,  the 
plaintiff's  child  was  killed,  Held,  the  defendant  was  primarily  under 
obligation  to  the  public  and  was  therefore  liable.  Muntz  v.  A.&*  G.  St. 
R.  to.  (La.  1904)  35  So.  624. 

Since  the  privileges  granted  by  the  franchise  are  to  be  exercised  for 
the  public  good,  a  transfer,  whereby  the  corporation  is  disabled  from 
performing  such  functions,  is  deemed  void  without  legislative  license. 
Thomas  v.  Railroad  Co.  (1879)  101  U.  S.  71.  Without  such  authority  the 
original  corporation  remains  primarily  liable,  and  as  to  the  public,  those 
operating  the  road  are  to  be  regarded  as  agents  of  such  original  corpora- 
tion, Abbott  v.  Johnstown  R.  Co.  (1880)  80  N.  Y.  27,  although  the  lessee 
is  of  course  also  liable.     Pennsylvania  Co.  v.  Sloan  (1888)  125  111.   72. 
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On  principle  this  rule  would  seem  to  apply  generally  to  public  service 
corporations.  It  applies  most  strictly,  however,  to  railroads.  Though 
formerly  held  applicable  to  gas  and  water  companies,  Chi.  Gas  Co.  v. 
People's  Co.  (1887)  121  Ills.  530,  there  is  now  a  tendency  to  relax  the  rule 
on  considerations  of  policy.     2  Columbia  Law  Review,  41S. 

Equity — Priorities  in  Partial  Assignments  as  Affected  by  Notice.  A 
contractor  gave  orders  on  a  fund,  due  or  to  become  due-  under  his  con- 
tract, to  successive  assignees.  All  the  assignees  claimed  together.  Held, 
the  right  of  priority  as  between  them  depends  upon  the  date  of  notice 
given  to  the  debtor  and  not  upon  the  date  of  giving  the  orders,  such 
notice  being  essential  to  perfect  the  assignment.  Third  National  Bank 
v.  Atlantic  City  (C.  C,  D.  N.  J.,  1903)  126  Fed.  413. 

The  court,  without  any  discussion  of  the  merits  of  the  question,  con- 
sidered itself  bound  by  Judson  v.  Corcoran  (1854)  17  How.  612  and  Spain 
v.  Hamiltons  Admins  (1863)  1  Wall.  604-  As  was  pointed  out  in  3 
Columbia  Law  Review  581.  the  function  of  notice  is  merely  to  protect  the 
assignee  from  collusion  between  the  debtor  and  his  assignor,  and  is  con- 
sequently in  no  way  essential  to  perfect  the  assignment  itself.  The  as- 
signees should,  therefore,  have  been  given  priority  according  to  the  date 
of  their  orders,  since  all  claimed  together  before  any  particular  claim  had 
been  reduced  to  possession. 

Equity — Specific  Performance  of  Oral  Contract.  The  plaintiff  for  a 
number  of  vears  performed  various  personal  services  for  the  testator  who 
in  return  promised  to  leave  to  her  by  his  will,  a  certain  house  and  lot. 
The  plaintiff  and  the  testator  occupied  the  house  together.  Held,  the 
contract  would  be  specifically  performed.  Win  fie  Id  v.  Bowen  (N.  J. 
1903)  56  Atl.  728.     See  Notes,  p.  294. 

Evidence — Proof  of  Good  Character  in  Criminal  Cases.  On  a  trial  for 
larceny  the  defendant  offered  evidence  of  his  good  character.  Held, 
such  evidence  should  be  considered  by  the  jury  without  reference  to  the 
apparently  conclusive  or  inconclusive  character  of  the  other  evidence. 
State  v.  Birkby  (Iowa  1904)  97  N.  W.  980. 

Evidence  of  the  defendant's  good  character  is  admissible  in  all  criminal 
actions,  regardless  of  the  grade  of  the  offense  charged.  Cancemiv.  People 
(1858)  16  N.  Y.  501.  The  weight  of  such  evidence  varies  with  thecircum- 
stances  of  each  case.  If  the  evidence  of  guilt  is  clear  and  convincing, 
proof  of  good  character  will  not  avail  the  defendant.  But  if  the  evidence 
offered  to  convict  is  entirely  circumstantial,  or  supplied  by  but  one  witness, 
evidence  of  the  defendant's  good  character,  by  raising  a  presumption  that 
one  of  such  character  would  be  unlikely  to  commit  crime,  may  be  of  great 
weight.  A  few  early  cases  hold  that  good  character  is  to  be  considered  in 
doubtful  cases  only,  1  Starkie,  Evidence,  10th  ed.,  75,  but  the  modern  rule 
is  as  expressed  in  the  principal  case — that  good  character  is  a  fact  to  be 
considered  by  the  jury,  in  connection  with  all  the  other  facts  in  the  case, 
and  that  the  jury  is  to  determine  its  weight  in  all  cases.  People  v.  Gar- 
butt  (1868)  17  Mich.  9;  Remsen  v.  People  (1870)  43  N.  Y.  6. 

Municipal  Corporations — Liability  for  Suspension  of  Ordinance  For- 
bidding Fireworks.  The  plaintiff  sued  for  the  death  of  his  intestate  re- 
sulting from  an  explosion  of  fireworks  on  the  ground  that  the  explosion 
was  the  consequence  of  a  public  nuisance  which  the  defendant  city  had 
licensed.  During  a  political  campaign  the  Board  of  Aldermen  had,  by  a 
resolution,  suspended,  subject  to  the  regulation  of  the  police  department, 
an  ordinance  forbidding  fireworks  displays.  Held,  this  operated  as  a 
repeal  of  the  statute,  and  not  as  a  license  by  the  city  to  those  who  wished 
to  use  fireworks,  and  the  city  was,  therefore,  entitled  to  judgment. 
Landau  v.  City  of  New  York  (N.  Y.  1904)  90  App.  Div.  50. 

It  is  well  settled  that  a  city  is  not  liable  for  failure  to  pass  an  ordinance, 
Elliott,  Municipal  Corporations,  §  307,  and  it  follows  that  it  cannot  be 
held  for  repealing  an  ordinance  after  it  is  passed.  The  resolution  in  the 
principal  case  must  be  regarded  as  a  repeal  pro  tanto — a  suspension  for  a 
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time  of  the  operation  of  the  act.  Hill  v.  Aldermen  (1S75)  72  N.  C.  55. 
Speir  v.  City  of  Brooklyn  (1898)  139  N.  Y.  6  is  distinguishable  on  the 
ground  that  the  ordinance  in  that  case  provided  for  the  issuing  of  a 
license  by  the  mayor;  the  court  held,  therefore,  that  the  city  had  author- 
ized the  act  licensed.     See  Cohen  v.  Mayor  (1889)  113  N.  Y.  532. 

Personal  Property — Treasure  Trove.  The  plaintiffs  were  employed  by 
the  defendants  to  clean  out  an  old  henhouse  and  in  the  course  of  the  work 
unearthed  $7, 000  in  gold.  Held,  the  plaintiffs  were  entitled  to  the  posses- 
sion as  against  the  defendants  on  the  theory  that  the  finder  of  lost  goods 
may  hold  them  against  every  one  but  the  true  owner.  Danielson  v. 
Roberts  (Or.  1903)  74  Pac.  913.     See  Notes,  p.  293. 

Pleading  and  Practice — Form  of  Complaint  in  Libel  Action  under 
New  York  Code.  The  plaintiff's  name  and  age,  as  stated  in  her  com- 
plaint, did  not  correspond  wilh  those  given  in  an  alleged  libel  therein  set 
forth.  Without  averring  other  facts  connecting  her  with  the  statements 
complained  of,  she  then  alleged  generally  that  they  were  published  "  of 
and  concerning  the  plaintiff."  Held,  the  complaint  was  demurrable. 
Corr  v.  Sun  Print.  &»  Pub.  Ass'n  (1904)  177  N.  Y.  131. 

The  technical  inducement  and  colloquium  of  the  complaint  in  slander 
and  libel  actions  at  common  law — see  Miller  v.  Maxwell  (  1S36)  16  Wend. 
9;  Tyler  y.  Tillotson  (1842)  2  Hill  507 — are  done  away  with  under  the  re- 
formed procedure,  which  allows  an  inferential  application  of  the  libellous 
matter  to  the  plaintiff.  N.  Y.  Code  Civ.  Proc.  §  535;  Townshend,  Slander 
and  Libel,  4th  ed.,  §316;  Crandall  v.  Jacobs  (N.  Y.  1897)  22  App.  Div. 
400,  403.  But  where,  as  in  the  principal  case,  the  facts,  notwithstanding- 
the  general  allegation,  tend  to  show  that  some  other  person  than  the 
plaintiff  is  referred  to,  as  the  conclusion  drawn  is  inconsistent,  the  com- 
plaint is  demurrable.     Fleischmann  v.  Bennett  (1S81)  87  N.  Y.  231. 

Pleading  and  Practice — Limitation  of  Action  for  Dower  inker  New 
York  Code.  The  plaintiff,  a  widow,  claimed  dower  forty  years  after  her 
husband's  death.  The  New  York  Code  of  Civil  Procedure,  §  1596,  pro- 
vides a  twenty-year  limitation,  with  exceptions  in  case  of  certain  disabil- 
ities of  the  widow.  The  plaintiff  relies  on  the  defendant's  absence  from 
the  state,  as  provided  in  i;  401.  Held,  £  1596  is  exclusive  and  the  general 
provisions,  s;?  3QS-415,  do  not  apply,  hence  the  claim  was  barred. 
Wetyen  v.  Fick  (N.  Y.  1904)  90  App.  Div.  43. 

The  right  to  dower  existed  before  any  statute  of  limitations  applied  to 
it,  so  that  Hill  v.  Supervisors  (L890)  119  N.  Y.  344,  assuming  that  case 
still  to  be  law,  would  not  justify  the  decision.  The  present  case  seems 
indistinguishable  on  principle  from  Titus  v.  Poole  (1895)  145  N.  Y.  414 
and  Hayden  v.  Pierce  (1895 1  144  N.  Y.  512.  In  attempting  a  distinction, 
the  court  says  the  mention  of  certain  disabilities  in  §  1596  implies  the  ex- 
clusion of  other  exceptions  to  the  running  of  the  statute.  But  the  language 
used  in  s;  1596  is  a  repetition,  with  such  changes  as  the  difference  in  the 
nature  of  the  actions  demand,  of  §§  365  and  375  when  read  together  and 
of  ^  380-385  and  396  when  so  read.  That  part  of  s;  1596  relating  to  disa- 
bilities is  identical,  word  for  word,  with  corresponding  parts  of  £§  375 
and  396.  The  fact  that  there  was  in  the  early  authorities  a  conflict  as  to 
whether  a  statute  of  limitations  would  without  special  mention  apply  to 
actions  for  dower,  Parker  v.  Obear  (Mass.  1843)  7  Met.  24:  2  Scribner  on 
Dower  (2nd  ed.)  559-580,  may  explain  why  a  period  of  limitation  with 
specified  disabilities  was  specially  inserted  in  the  provisions  relating  to 
actions  for  dower.     See  4  Columbia  Law  Review,  143. 

Pleading  and  Practice— Service  of  Process — Nonresidence.  The 
defendant,  a  resident  of  Nebraska,  brought  into  Iowa  by  extradition  pro- 
ceedings, was  acquitted,  but  before  being  able  to  leave  the  state  was 
served  with  civil  process.  The  plaintiff  was  not  concerned  in  the  de- 
fendant's extradition.  Held ,  until  a  reasonable  time  had  been  given  him 
to  leave  the  state  the  defendant  was  privileged  from  service.  Murray  v. 
Wilcox  (Iowa  1903)  97  N.  W.  1087. 
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The  unhampered  administration  of  justice  demands  that  parties  and 
witnesses  in  a  civil  action  be  assured  of  immunity  from  service  of 
process.  The  court  rests  the  present  decision  upon  the  same  grounds. 
Clearly  this  reasoning  does  not  apply  where  the  appearance  of  the  de- 
fendant has  been  compelled  by  force.  The  privilege  is  generally  recog- 
nized but  the  more  familiar  and  better  ground  is  that  good  faith  and  in- 
terstate comity  demand  that  the  defendant  lose  only  such  rights  as  he  has 
forfeited  by  the  commission  of  the  alleged  crime ;  and  that  the  extradi- 
tion process  be  confined  to  the  single  use  for  which  it  was  provided  by  the 
Federal  Constitution.  Compton  v.  Wilder  (1883)  40  O.  St.  130  :  Moletor 
v.  Sinnen  (1890)  76  Wis.  308.  A  different  rule  prevails  in  New  York 
where  the  defendant  is  privileged  only  as  against  a  person  who  was  in- 
strumental in  procuring  his  extradition  and  that  wrongfully.  Adriance 
v.  Lagrave  (1875)  59  N.  Y.  no  ;  Martin  v.  Woodhall  (1889)  21  N.  Y.  S. 
Rep.  465. 

Real  Property — Dower — Possession  by  Widow  as  Trustee — Statute 
of  Limitations.  The  testator  devised  all  his  property  to  his  widow  in 
trust  to  apply  the  rents  and  profits  to  the  use  of  the  heirs  until  they  be- 
came of  age,  and  then  to  convey  to  them.  The  widow  carried  out  the 
provisions  of  the  will  for  a  longer  period  than  that  of  limitation  for  dower. 
Held,  on  suit  by  the  heirs  for  partition,  the  widow's  dower  was  not  barred. 
Sperry  v.  Siviger  (W.  Va.  1903)  46  S.  E.  125. 

Since  the  law  knows  nothing  of  the  relation  of  trustee  and  cestui, 
there  could  be  no  adverse  possession  of  the  widow  against  herself.  The 
court  also  holds  that  the  payment  of  rents  and  profits  did  not  bar  the 
widow  from  later  setting  up  her  claim  for  dower.  As  the  testator  pur- 
ported to  convey  his  entire  property  in  derogation  of  the  widow's  right  of 
dower,  the  widow's  payment  of  rents  and  profits  might  be  open  to  the  con- 
struction of  an  acknowledgment  of  a  trust  of  the  entire  property.  2  Scrib- 
ner  on  Dower  (2nd  ed.)  259-261.  But  as  the  testator's  disposition  so  far 
as  it  was  in  conflict  with  the  dower  right  was  liable  to  be  defeated  by  the 
widow's  interposition,  the  widow's  acts  may  also  be  construed  as  a  volun- 
tary payment  of  her  own  property. 

Real  Property — Exception  in  Deed — Construction.  C  conveyed  land 
to  P  excepting  the  fee  of  whichever  of  several  strata  of  coal  thereon  he, 
his  heirs,  or  assigns  might  thereafter  elect.  The  heirs  of  C  brought 
ejectment  to  oust  the  grantee  of  P.  from  one  of  the  strata.  Held, 
Poffenbarger,  J.,  dissenting,  the  exception  was  void  for  indefiniteness. 
Chapman  v.  Mill  Creek  Co.  (W.  Va.  1903)  46  S.  E.  262. 

It  was  not  denied  that  the  grantor  might  have  reserved  the  fee  in 
any  stratum  or  in  all  the  coal  on  the  land.  Lillibridge  v.  Coal  Co.  (1890) 
143  Pa.  St.  293.  An  exception  of  a  number  of  acres  from  a  grant  of  a 
larger  number  makes  the  grantor  and  grantee  tenants  in  common  in  pro- 
portion as  their  interests  appear.  Washburn,  Real  Prop.  §  878  ;  Free- 
man, Cotenancy,  2d  ed.  £96.  An  election  of  the  grantor  operates  as  a 
partition  and  vests  in  him  exclusive  title  to  the  part  chosen.  Benn  v. 
Hatcher  (1^86)  81  Va.  25  ;  Brown  v.  Bailey  (Mass.  1840)  1  Met.  254.  It 
is  impossible  to  distinguish  this  case.  The  grantor  was  a  tenant  in  com- 
mon with  the  grantee  of  all  the  coal  with  an  interest  of  one  sixth.  If  it 
be  objected  that  there  is  a  break  in  the  analogy  inasmuch  as  in  the  cases 
cited  the  extent  of  the  grantor's  interest  is  certain,  it  is  only  so  for  the 
purpose  of  compelling  a  partition  ;  for  which  purpose  it  is  equally  so  m 
this  case  Here  the  court  may  compel  a  partition  by  assigning  him  one 
of  six  strata  ;  in  the  cases  cited  by  assigning  the  specific  number  of  acres. 
At  no  time  is  the  extent  of  his  interest  certain  for  any  other  purpose  for 
he  may  elect  to  taice  one  stratum  or  certain  acres  equal  in  value  to  the 
entire  remainder. 

Rf.al  Property — Grant  of  Easement — Notice.  The  plaintiff,  a  tenant 
under  two  successive  leases,  sued  for  infringement  of  his  easements  of 
light,  air  and  access.  Prior  to  the  execution  of  the  second  lease,  the  lessor 
had  released  the   easements   to   the   defendant,  but  the   deed  was   not 


RECENT  DECISIONS.  305 

recorded.  Held,  the  continuation  of  the  defendant  in  open  and  notorious 
possession  of  the  easements  was  notice  of  the  grant  to  the  defendant 
and  the  plaintiff  could  not  recover  for  damages  during  the  second  term. 
Child v.  N.  Y.  Elevated R.  Co.  (N.  Y.  1904)  89  App.  Div.  598. 

Possession  is  notice  to  a  stranger  of  whatever  rights  the  possessor 
may  have.  Georgia  B.  &*  S.  Ass'n  v.  Faison  (1901)  114  Ga.  655;  Wade 
on  Notice,  §  273.  This  doctrine  has  been  carried  as  far  as  in  the  prin- 
cipal case.  Hannan  v.  Seidentopf  (1901)  113  Iowa  658.  The  better  doc- 
trine, however,  is  that  where  the  purchaser  had  knowledge  of  the  previous 
relations  of  the  parties,  and  no  ostensible  change  in  possession  has  since 
occurred,  he  will  not  be  taxed  with  notice.  Schumacher  v.  Truman  (1901) 
134  Cal.  430.  While  the  principal  case  thus  fails  on  the  theory  advanced 
by  the  court,  if  the  deed  be  considered  as  a  formal  abandonment  of  an 
easement,  of  which  notice  was  not  necessary,  it  follows  that  the  plaintiff 
never  obtained  the  easements.  White  v.  Manhattan  Ry.  Co.  (1893)  139 
N.  Y.  iq. 

Real  Property — Percolating  Waters.  The  plaintiffs  dug  wells  on  their 
land  from  which  they  procured  a  supply  of  water  for  irrigation  and 
domestic  use.  The  defendant,  an  adjoining  owner,  sank  wells  and  shut 
off  the  plaintiff's  supply,  using  the  water  on  distant  tracts.  Held,  the 
plaintiff  should  have  relief,  as  the  common-law  doctrine  of  absolute 
ownership  of  percolating  waters  is  not  adopted  in  California.  Katz  v. 
Walkinshaw  (Cal.  1903)  74  Pac.  766. 

This  opinion  on  rehearing  affirms  the  view  in  the  original  decision 
reported  in  70  Pac.  663.  Reviewing  earlier  cases  in  the  state,  the  court 
concluded  that  the  question  of  correlative  rights  in  percolating  waters 
was  still  an  open  one  in  that  jurisdiction,  and  that  the  general  rule  did  not 
apply  to  California  owing  to  the  peculiar  climatic  conditions  and  the  arid 
character  of  the  soil  rendering  water  a  valuable  commodity  similar  to  gas 
or  oil  elsewhere.  See  1  Columbia  Law  Review,  120,  133,  505;  3  id.  425, 
593;  4  id.  143,  233. 

Real  Property — Restrictive  Covenant— Change  in  Neighborhood  as 
Defense  to  Injunction  Suit.  Through  the  plaintiff 's  grantees,  the  de- 
fendant acquired  title  to  land  subject  to  a  covenant  restricting  its  use  to 
residence  purposes.  In  a  suit  to  enjoin  a  violation  of  the  covenant,  the 
defendant  set  up  a  change  in  the  character  of  the  neighborhood.  Held, 
the  covenant  was  for  the  plaintiff's  personal  benefit  and  not  a  part  of  a 
building  scheme,  and  therefore  the  defence  was  invalid.  Osborne  v. 
Bradley  [1904]  2  Ch.  446. 

The  inference  from  the  decision  is  that  a  change  in  the  character  of 
the  neighborhood  would  per  se  be  a  defence  if  the  covenant  formed  part 
of  a  building  scheme.  But,  though  sound  on  principle,  this  distinction 
seems  unnecessary,  since  in  England  in  similar  cases  there  must  be  in 
addition  to  a  change  of  neighborhood  an  acquiescence  therein  by  the 
plaintiff,  Sayers  v.  Colly er  (1884)  54  L.  J.,  Ch.  1,  or  conduct  on  his  part 
causing  the  change.  Bedford  v.  Trustees  (1822)  2  Myl.  &  K.  552.  In 
American  jurisdictions  a  change  of  neighborhood  so  extensive  as  to  make 
the  covenant  no  longer  applicable  will,  it  seems,  be  a  defence  per  se  to 
an  action  to  restrain  the  breach  of  an  impersonal  covenant.  Trustees  v. 
Thacher  (1882)  87  N.  Y.  311;  Roll  v.  Jung  (N.  Y.  1903)  79  App.  Div.  1; 
4  Columbia  Law  Review,  73. 

Real  Property — Rights  of  Abutting  Owner  in  Shade  Trees.  An 
abutting  owner  sued  the  defendant  for  destroying  ornamental  shade 
trees  standing  in  front  of  his  premises,  but  on  land  not  owned  by  him. 
Held,  the  plaintiff  had  a  property  right  in  the  trees  sufficient  to  enable 
him  to  maintain  an  action  against  a  person  through  whose  negligence 
the  trees  were  destroyed.  Donahue  v.  Gas  Co.  (1904)  85  N.  Y.  Supp. 
478. 

The  court  reasons  "  that  an  abutting  owner  whose  property  is  injured 
*  *  *  is  entitled  to  recover  the  damages  sustained."  But  this  assumes 
the  question.     It  is  difficult  to  see  how  the  plaintiff  becomes  vested  with 
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a  property  right  in  the  trees.  The  court  intimates  that  such  right  is 
merely  an  extension  of  the  doctrine  of  the  Elevated  Railroad  cases  vest- 
ing in  an  abutting  owner  an  easement  of  light,  air  and  access.  Conced- 
ing, however,  that  the  same  principle  governs,  the  granting  of  this  ease- 
ment in  ornamental  shade  trees  seems  to  extend  it  unnecessarily  into  the 
field  of  so-called  aesthetic  easements.  The  court  is  supported  in  its  de- 
cision by  the  case  of  Lane  v.  Latnke  (N.  Y.  iqoo)  53  App.  Div.  395.  See 
2  Dillon,  Municipal  Corporations,  4th  Ed.,  §  664,  a. 

Taxation—  Exemption — Interpretation.  The  charter  of  a  bank  granted 
it  exemption  from  any  tax  on  its  "capital."  The  legislature  subse- 
quently passed  an  act  imposing  a  tax  upon  all  banks,  the  size  of  the  tax 
varying  with  the  amount  of  the  capital  of  a  bank.  Held,  the  bank 
was  not  liable  as  the  tax  imposed  was  within  the  exemption.  Citizens' 
Batik  of  La.  v.  Parker  (1904)  192  U.  S.  73.     See  Notes,  p.  292. 

Torts — Assumption  of  Risk — Contributory  Negligence.  In  an  action 
for  personal  injuries  caused  bv  machinery  left  unfenced  in  violation  of 
a  statute,  the  jury  was  instructed  that  the  plaintiff  could  recover  unless 
the  danger  was  so  imminent  that  a  reasonably  prudent  person  would 
not  have  continued  at  work  exposed  to  it.  Held,  to  confuse  con- 
tributory negligence  and  assumption  of  risk  and  to  be  reversible  error. 
St.  Louis  Cordage  Co.  v.  Miller  (C.  C.  A.,  8th  Circ.  1903)  126  Fed.  495. 

Assumption  of  risk  rests  in  consent  and  is  akin  to  waiver,  Bishop  on 
Non-Contract  Law  §  675;  contributory  negligence  does  not  depend  on  vo- 
lition. Assumption  of  risk  relieves  the  defendant  of  a  duty;  contribu- 
tory negligence  predicates  a  duty  in  the  defendant,  but  introduces  an 
adequate  intervening  cause  of  the  injury.  Thomas  v.  Quartermaine 
(1887)  18  Q.  B.  D.  685.  Assuming  a  risk  is  not  per  se  negligence,  Penn- 
sylvania Co.  v.  Long  (1883)  94  Ind.  250,  and  there  may  be  assumption  of 
risk  without  contributory  negligence.  The  decision  is  correct,  though 
the  court's  attempt  to  make  assumption  of  risk  a  part  of  the  contract  of 
service  seems  weak  and  an  unnecessary  limitation  on  the  doctrine. 
Thomas  v.  Quartermaine,  supra.  See  1  Columbia  Law  Review  61,  132, 
494;  2  id.  187,  563;  3  id.  344. 

Torts — Master  and  Servants — Test  of  Fellow  Service.  The  plaintiff's 
intestate,  a  section  hand  in  the  defendant's  employ,  lived  in  the  defend- 
ant's section  house,  near  its  track.  After  working  hours  he  left  the 
house  and  while  crossing  the  track  for  purposes  of  his  own  was  caught 
between  two  cars  and  killed.  Held,  the  operatives  in  charge  of  the 
train  were  fellow-servants  of  the  deceased  and  the  plaintiff  could  not  re- 
cover. Dishon  v.  C,  N.  O.  &*  T.  P.  P.  Co.  (C.  C,  E.  D.  Ky.,  1903) 
126  Fed.  194. 

The  court  makes  the  existence  of  fellow-service  depend  upon  whether 
the  servant,  when  killed,  "was  doing  something  which  it  wras  his  duty  or 
he  had  a  right  to  do  under  the  contract,"  and  finds  as  a  fact  that  his  con- 
tract required  him  to  live  in  the  section  house  in  order  to  be  within  call 
and  gave  him  the  right  to  cross  the  tracks.  If  the  facts  will  bear  this  in- 
terpretation, which  seems  open  to  doubt,  the  case  is  soundly  decided  un- 
der the  above  rule.  Substantially  the  same  test  was  laid  down  in  3  Co- 
lumbia Law  Review  49,  where  Orman  v.  Salvo  (1902)  117  Fed.  233, 
which  the  present  case  refuses  to  follow,  was  adversely  criticised. 


BOOK  REVIEWS. 

DAS  INTERNATIONALE  ClVILPROZESSRECHT  AUF  GRUND    DER  ThFORIE. 

Gesetzgebung  und  Praxis.  By  Dr.  F.  Meili,  Professor  of  Private 
International  Law  at  the  University  of  Zurich.  First  part,  Zurich, 
1904.     pp.  176. 

In  this  work  Professor  Meili  has  begun  a  complement  of  his  hand- 
book on  International  Civil-  und  Hatidelsrecht,  published  in  1902. 
The  inspiration  for  the  task  evidently  comes  from  the  beginnings  of 
an  European  Code  of  Private  International  Law  made  by  the  Hague 
Conferences  of  1893,  1894  and  1900,  of  which  he  was  an  active  mem- 
ber. These  Conferences,  he  truly  says,  open  a  new  era  in  the  de- 
velopment of  law,  (p.  25),  and  the  remark  is  coupled  with  an  expres- 
sion of  personal  regret  that  Anglo-American  jurisprudence  was  deemed 
without  their  sphere  of  inquiry.  There  were,  however,  quite  good 
reasons  for  excluding  it.  Legal  reforms  must  begin  slowly  and  prove 
their  merits  in  practice,  before  they  can  gain  a  sure  foot-hold.  At 
the  second  Pan-American  Congress  held  in  Mexico  in  1 901-2,  a  pro- 
ject was  approved  for  an  immediate  attempt  at  the  codification  of  the 
whole  body  of  International  Law,  public  and  private,  by  a  commis- 
sion of  five  American  and  two  European  jurists.  This  is  a  thoroughly 
Latin- American  proposition.  The  two  projected  codes  will  very  pos- 
sibly be  constructed,  and  no  nation  will  ever  adopt  either  of  them. 
The  Hague  Conferences  proceeded  on  more  practical  lines,  but  their 
own  work  has  proved  unsatisfactory  in  many  particulars  to  some  of 
the  governments  whose  delegates  participated  in  it,  and  a  fourth  one 
is  to  be  held  next  May  to  revise  all  the  conventions 

Dr.  Meili  sides  with  those  who  assert  that  in  modern  international 
law  it  is  a  matter  of  right  that  foreigners  be  allowed  to  sue  in  court, 
even  against  a  native  citizen  (p.  68),  provided  the  subject-matter  is 
not  one  which  public  policy  excludes  from  judicial  consideration. 
The  Anglo-American  exclusion  of  alien  enemies  he  regards  as  a  pe- 
culiarity of  local  practice  (p.  78).  Foreign  corporations  he  would 
admit  as  fully  as  natural  persons,  provided  they  are  empowered  to 
sue  in  their  home  courts,  and  the  law  of  the  sovereign,  by  whom  the 
court  where  they  seek  relief  is  commissioned,  does  not  forbid  it. 
Their  right,  however,  is  not  one  founded  on  natural  justice,  but 
rather  on  treaty  and  modern  usage  (p.  86).  In  applying  this  prin- 
ciple, a  decision  is  cited,  by  the  appellate  court  of  Rouen  in  iqoi  (p. 
91),  holding  that  although,  under  the  present  laws  of  France  a  French 
religious  association,  existing  without  authority  from  the  government, 
may  not  be  a  competent  suitor,  no  such  incapacity  attaches  to  a  for- 
eign religious  association.  If  that  can  sue  at  home,  it  can  sue 
abroad,  for  its  personal  status  goes  with  it  everywhere.  A  Swiss  de- 
cision is  cited  to  the  effect  that  in  a  country  where  no  domestic  relig- 
ious association  of  a  certain  kind  can  be  authorized  at  all,  no  foreign 
religious  association  of  that  kind  can  have  a  locus  standi  in  court. 
This  judgment  came  from  a  court  of  first  instance  in  Geneva,  and  it 
may  be  doubted  if  it  is  well  founded.     A  Swiss  canton  might  well  de- 
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cline  to  allow  corporations  of  a  particular  character  to  be  formed 
within  its  limits  as  permanent  inhabitants,  without  meaning  to  deny 
to  such  corporations,  organized  where  it  is  lawful  to  form  them,  the 
right  to  contract  with  or  to  receive  gifts  from  its  own  citizens.  If 
such  a  denial  is  intended,  the  interests  of  citizens  and  foreigners  alike 
demand  that  it  should  be  plainly  and  unequivocally  expressed. 

Dr.  Meili,  in  view  of  the  modern  rule  that  a  foreign  law  is  a  fact 
to  be  proved  like  any  other,  urges  the  adoption  of  such  methods  of 
proof  as  will  give  better  certainty  to  litigants,  and  favors  the  position 
of  the  Institute  of  International  Law  that  it  should  not  be  left  to  the 
initiative  of  the  parties  (p.  141).  The  Judge  should  knowit  anddeclare 
it,  as  is  done  in  each  Swiss  canton  with  respect  to  the  laws  of  any 
other  of  them  (p.  146).  To  facilitate  this  all  nations  should  com- 
municate their  laws  to  each  other  in  some  formal  way. 

He  gives  at  length  the  schemes  for  accomplishing  this  framed  by 
the  Institute  of  International  Law  in  1891  (p.  163),  and  by  the  Hague 
Conference  of  1900  (p.  174),  but  is  not  very  sanguine  as  to  the 
general  adoption  of  either,  if  we  may  judge  from  the  history  which  he 
recalls,  in  that  connection  (p.  173),  of  the  Berne  Congress  of  1894  to 
secure  prompt  and  authentic  information  as  to  the  provisions  of 
treaties.  The  Institute  started  that  movement.  Circular  letters  were 
sent  out  by  it  to  all  civilized  governments.  Favorable  responses  were 
received  from  many.  Switzerland  convoked  the  Conference  desired, 
and  presented  a  formal  scheme  for  a  convention.  Sixteen  powers 
sent  delegates  ;  many  others  expressed  sympathetic  interest.  The 
sessions  lasted  a  week.  The  avant-projet  of  Switzerland  was  favorably 
considered,  and  the  result  expressed  in  the  final  Schlussprotokoll  com- 
municated to  the  various  governments.  But  as  Professor  Meili  sadly 
observes,  the  net  results  of  all  this  were  absolutely  nothing,  but  a  few 
fine  speeches. 

This  first  part  of  his  work  is  a  general  introduction  to  the  whole 
subject,  and  is  to  be  followed  by  particular  chapters  concerning 
pleadings  on  both  sides  of  a  case,  jurisdiction,  evidence,  judgment 
and  execution.  His  style  is  clear,  and  much  of  his  matter  fresh. 
The  arrangement  of  topics  is  well  ordered,  and  the  bibliographical 
references  particularly  valuable. 

Simeon  E.  Baldwin. 

Das  Amerikanische  Burgerrecht.  By  Dr.  Burt  Estes  Howard 
Leipzig:  Duncker  &  Humblot.      1904.     pp.  x,  155. 

The  question  of  American  Citizenship:  its  essentials  and  the  rights 
that  flow  from  its  possession,  is  the  subject  of  Dr.  Howard's  thesis. 
Were  it  the  work  of  a  German  by  birth  and  education,  it  would  be  a 
truly  remarkable  monograph;  as  the  work  of  an  American  student  in 
Germany  it  retains  value  by  reason  of  its  intrinsic  worth  and  renders 
a  distinct  service  to  the  German  public.  There  is  nothing  of  the 
kind  in  German  within  such  narrow  compass  and  it  is  perhaps  not 
too  much  to  say,  that  there  is  no  available  German  treatise,  which 
gives  clearly  and  accurately  the  American  point  of  view. 

The  monograph  is  divided  into  two  general  parts  dealing  respect- 
ively with  the  mooted  questions  of  Federal  and  State  citizenship 
(pp.  4-61)  and  the  individual  and  constitutional  rights  of  the  Amer- 
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ican  citizen  as  such  (pp.  62-155.)  The  nature  of  citizenship,  its 
essentially  national  character,  its  acquisition  by  birth,  naturalization, 
marriage  and  special  statute  are  well  brought  out.  The  rights  that  a 
citizen  acquires  in  a  State  of  the  Union  by  means  of  residence  therein 
are  carefully  considered,  as  are  also  the  means  whereby  citizenship  is 
lost,  renounced,  or  specifically  repudiated.  In  the  matter  of  citizen- 
ship by  birth,  undue  stress  seems  to  be  laid  upon  the  domicil  of  the 
parents  (pp.  13-14).  If  they  reside  within  the  United  States  and  are 
subject  to  its  jurisdiction,  their  offspring  are  citizens  jure  soli.  The 
mere  residence  of  the  parents,  however,  would  seem  of  small  mo- 
ment because  it  is  not  their  residence  but  the  birth  of  the  child  on 
American  soil  that  confers  the  right. 

The  second  part  is  a  concise  treatise  or  rather  outline  of  the 
constitutional  rights  and  privileges  of  the  citizen  with  a  consideration 
of  the  safeguards  devised  for  his  protection  and  their  full  enjoyment. 
Due  weight  is  given  to  Cooley's  Constitutional  Limitations.  The 
text  frequently  mentions  him  and  the  footnotes  fairly  bristle  with  his 
name  and  references  to  his  work.  This  shows  good  judgment  at 
least,  but  Dr.  Howard's  text  evidences  both  care  and  thought  and  his 
footnotes  display  great  industry  in  the  collection  and  citation  of  cases 
and  authorities.  His  work  is  that  of  a  scholar  and  investigator,  and 
the  fundamental  conceptions  are  those  of  the  lawyer  rather  than  of  the 
historian  or  political  theorist.  Translated  or  worked  over  in  English 
and  enlarged,  this  little  book  would  deserve  well  of  the  American 
public. 

The  Mirrour  of  Justices.  By  Andrew  Horn,  translated  into 
English  by  W.  H.  [William  Hughes],  with  an  introduction  by  Will- 
iam C.  Robinson,  LL.  D.  Washington:  John  Byrne  &  Co.  1903.  pp. 
xix,  337. 

The  Mirror  of  Justices  is  a  puzzle  to  the  student.  The  present 
edition  is  a  puzzle  to  the  reviewers.  The  Mirror  is  so  discredited  that 
although  it  might  be  reprinted  in  a  collection  of  legal  curiosities,  it  is 
clearly  out  of  place  in  a  legal  classic  series,  for  it  is  a  sheer  misuse  of 
words  to  term  that  a  law  book  which  does  not  reflect  or  "  mirror" 
the  law  of  any  one  time  or  place.  Its  study  gives  no  insight  into  the 
origin  of  English  law,  nor  does  it  expose  or  expound  the  system  of 
English  law  before  or  after  the  Conquest,  or  in  force  during  the  reign 
of  Edward  the  First,  the  period  of  its  composition.  It  did  not  predict 
or  outline  the  course  of  legal  development  in  any  way  and  it  has  had 
little  or  no  effect  upon  bench,  bar  or  legal  writers.  Mr.  Byrne  was 
ill-advised — if  advised  at  all — to  publish  it,  and  Professor  Robinson 
has  not  rehabilitated  the  work  in  his  introduction  nor  can  he  be  said 
seriously  to  have  essayed  to  justify  the  ways  of  publishers  to  man. 
"  Into  this  controversy,"  Professor  Robinson  says,  "it  is  not  the  pur- 
pose of  the  present  editor  to  enter";  but  in  view  of  all  the  circumstances 
of  the  case,  it  is  not  too  much  to  ask  an  editor  to  take  himself  and  his 
text  seriously  and  to  show  cause  why  the  Mirror  should  again  appear 
in  print. 

First  as  to  the  author  of  the  work.  Professor  Robinson  is  prob- 
ably right  in  not  going  deeply  into  the  question  of  authorship;  for  it  is 
impossible  wholly  to  convict  or  acquit  Horn  of  its  production.    If  the 
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handwriting  on  the  manuscript  is  indeed  the  writing  of  Horn — 
— Horn  michi  cognomen  Andreas  est  michi  nomen — the  authorship  is 
not  thereby  proved;  and  the  fact  that  Horn  left  this  with  other  writ- 
ings to  Guildhall  does  not  establish  this  any  more  than  does  the  be- 
quest of  a  copy  of  the  "  Junius  Letters  "  convict  Francis  of  their  au- 
thorship.     In  both  cases:   Stat  nominis  umbra. 

In  the  next  place  Professor  Robinson  discusses  the  character  of  the 
book  (pp.  xiii-xvi).  The  view  that  the  substance  of  the  Mirror  is 
older  than  the  Conquest  is  discarded;  likewise  that  it  is  "a  literary  im- 
posture whose  author  mingled  with  his  statements  of  the  current  laws 
of  the  reigns  of  Edward  I  and  Edward  II  a  multitude  of  groundless 
fabrications  concerning  ancient  Norman  and  Saxon  Laws."  A  third 
view  accepted  by  the  editor,  considers  "  the  entire  work  as  an  original 
composition  of  the  reputed  author,  compiled  from  documents  and 
traditions  then  accessible  though  not  now  extant,  and  bearing  sub- 
stantially the  same  relation  to  the  laws  of  the  whole  kingdom  that  the 
Liber  Horn  does  to  the  customs  and  ordinances  of  London  "(p.  xiii). 
That  is  to  say  the  work  dates  from  the  reign  of  Edward  I  and  is  pre- 
sumably an  original  work  of  one  Horn. 

Professor  Robinson  then  approaches  the  question  "whether  it 
possesses  any  authority  either  as  an  exposition  or  a  history  of  the  law  ,r 
(pp.  xvi-xix).  And  it  is  in  the  consideration  of  this  query  that  the 
editor  falls  short.  It  is  indeed  true  that  in  Fogasse's  Case  (1550), 
1  Plowden  8.  Bradshawe,  Attorney-General,  cites  the  work  as  an  au- 
thority; but  Attorneys  General  are  sometimes  short  of  authority  and 
press  questionable  precedents  and  authorities  into  their  service.  Sir 
Edward  Coke  speaks  of  it.  in  the  prefaces  to  the  ninth  and  tenth  vol- 
umes of  his  Reports,  in  glowing  terms  as  "  the  whole  frame  of  the 
ancient  Common  Laws  of  this  realm."  It  is  to  him  their  "  mirror  " 
and  "  most  of  it  was  written  long  before  the  Conquest."  It  is  also 
cited  by  the  later  and  worthy  Chief  Justice  Tindal.  as  "  a  book  of 
great  authority  and  of  the  earliest,  though  uncertain,  date."  (In  Re- 
Sergeants  at  Law,  [1840]  6  Bingham,  N.  C.  187.)  And  the  learned 
Serjeant  Pulling  refers  to  it  in  his  masterly  "  Order  of  the  Coif  "  as 
the  "  oldest  English  lawbook  "  (pp.  7-8),  but  limits  his  text  by  a 
reference  in  a  foot-note  to  2  Reeves'  History  of  English  Law,  358. 

These  are  certainly  flattering  testimonials,  but  they  are  unfortunately 
questioned  and  discredited.  To  pass  over  earlier  criticism.  Professor 
Robinson  does  not  rehabilitate  the  Mirror  by  calling  upon  Reeves 
(misprinted  as  Reeve).  That  learned  author  does  indeed  characterize 
the  Mirror  as  "a  curious,  interesting,  and,  in  some  degree,  an 
authoritative  tract  upon  our  old  law."  Had  the  editor  finished  the 
sentence  the  Mirror  would  have  fared  badly  :  "  it  is  to  be  wondered 
at  that  some  great  writers  [Lord  Coke  and  Nathaniel  Bacon]  have 
relied  so  much  upon  this  authority,  as  to  pronounce  on  the  antiquity 
of  many  articles  of  our  law  merely  on  his  authority."  The  initial 
sentence  of  the  paragraph  is  a  danger  sign  :  "This  book  should  be 
read  with  great  caution,  and  some  previous  knowledge  of  the  law  as  it 
stood  about  the  same  period,  for  the  author  certainly  writes  with  very 
little  precision."  Fairness  required  the  quotation  of  the  entire  para- 
graph (vol.  ii,  p  359)  Instead  of  doing  this,  "Where  the  lion's 
skin  falls  short,  he  ekes  it  out  with  the  fox's."     Finlason's  note  to  his 
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edition  of  Reeves  is  quoted,  but  Finlason's  edition  is  universally  con- 
demned and  does  not  possess  a  tithe  of  authority. 

Leaving  out  Palgrave's  denunciation,  Messrs.  Pollock  and  Mait- 
land  speak  with  well-nigh  final  authority.  "As  for  the  deliberate 
fables  of  later  apocryphal  authorities,  the  '  Mirror  of  Justices '  being 
the  chief  and  flagrant  example,  they  belong  not  to  the  Anglo-Saxon 
but  to  a  much  later  period  of  English  law.  For  the  more  part  they 
are  not  even  false  history;  they  are  speculation  or  satire  "  (vol.  i,  p. 
28.)  In  another  passage,  the  author  is  spoken  of  as  ''a  romancer," 
(vol.  ii,  p.  177),  and  at  a  later  place,  the  following  occurs  :  "Once 
for  all  we  may  say  that  of  the  Mirror  of  Justices  we  shall  take  no 
notice.  Its  account  of  criminal  law  is  so  full  of  fables  and  falsehoods 
that  as  an  authority  it  is  worthless  "  (vol.  ii,  p.  478,  note  1.) 

But  these  denunciations  are  as  praise  compared  with  the  treatment 
to  which  the  Mirror  is  subjected  in  Professor  Maitland's  masterly 
introduction  to  Mr.  Whittaker's  translation  in  the  Selden  Society  for 
1803  (vol.  7,  pp.  ix-lv. )  Horn,  if  he  be  the  author,  "deliberately 
stated  as  law  what  he  knew  was  not  law";  "  a  quantitative  analysis 
of  his  work  which  would  accurately  distinguish  all  that  is  true  from  all 
that  is  false  we  can  hardly  make. ''  (p.  xxxvii. )  "But  there  we  do 
not  know  that  our  author  is  serious.  Is  it  not  all  a  dream  ?  "  (p. 
xxxix.)  "  His  book  is  an  impersonal  book,  not  because  it  is  scientific, 
*  *  *  but  because  he  is  fantastic  and  irresponsible."  (xlvi. ) 
"All  is  wrong;  yes,  all.  What  then  shall  we  say  of  this  book?  And 
what  shall  we  call  its  author  ?  Is  he  lawyer,  antiquary,  preacher, 
agitator,  pedant,  faddist,  lunatic,  romancer,  liar?  A  little  ot  all,  per- 
haps, but  the  romancer  seems  to  predominate."  (p.  xlviii.)  And 
finally  Professor  Maitland  says  :  "  The  statements  of  law,  that  are  in 
it  he  [the  historian  J  will  often  construe  by  'the  rule  of  contrary,' 
and  he  will  insert  a  'not'  whenever  the  author  is  more  than  usually 
positive.  If  we  are  tempted  to  accept  any  statement  made  in  the 
Mirror  and  not  elsewhere  warranted,  we  shall  do  well  to  ask  ourselves 
whether  we  believe  that  an  tnglishman  called  Nolling  was  indicted 
for  a  sacrifice  to  Mahomet,  and  to  speculate  as  to  what  may  happen 
if  six  centuries  hence  The  Comic  Blackstone  is  mistaken  for  the  work 
of  the  great  commentator."  (p.  Hi.) 

To  this  arraignment  Professor  Robinson  replies,  and  his  reply  is 
the  only  serious  contribution  to  the  question,  that  the  hostile  critics 
are  "rather  historians  and  antiquarians  than  lawyers."  (p.  xviii.)  Of 
a  truth  it  is  indeed  "better  to  err  with  Pope,  than  shine  with  Pye." 

In  a  word  the  Mirror  is  of  little  or  no  value  to  lawyer  or  student 
and  the  editor  advances  no  sufficient  reason  for  introducing  it  to  the 
American  Public. 


The  Lien  Law  of  the  State  of  New  York.  By  William  L. 
Snyder  of  the  New  York  Bar.  4th  edition.  New  York  :  Baker, 
Voorhis  &  Co.     1903.      pp.  xxxi,  402. 

The  fourth  edition  of  a  book  means  popular  favor.  In  this  indi- 
vidual case  the  popular  favor  is  based  upon  merit,  for  the  book  de- 
serves well  of  the  professional  public. 
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The  title  indicates  the  nature  and  extent  of  the  work — the  Lien 
Law  of  a  particular  jurisdiction;  but  Mr.  Snyder  has  embraced  within 
the  compass  of  little  more  than  four  hundred  pages  the  provisions  of 
the  State  dealing  with  liens  upon  real  estate  and  personal  property, 
municipal  liens,  chattel  mortgages,  conditional  sales,  liens  upon  ves- 
sels, together  with  the  Rules  of  the  U.  S.  Supreme  Court  as  to  admi- 
ralty and  maritime  liens  (pp.  180-201.)  Did  the  book  contain  nothing 
more  than  the  text  of  the  law,  it  would  be  a  useful  compilation,  but 
the  real  value  of  Mr.  Snyder's  treatise  consists  in  the  intelligent  and 
accurate  comment  upon  the  text  of  the  law.  The  adjudged  case  is 
cited  in  its  appropriate  place,  and  the  author  has  incorporated  in  his 
notes  cases  decided  and  reported  as  recently  as  the  175th  New  York, 
the  85th  Appellate  Division  and  the  40th  Miscellaneous  Reports. 

The  difficult,  subjects  of  mortgage,  pledge,  conditional  sale  are 
especially  well  handled  and  their  differences  and  distinctions  well 
brought  out  and  illustrated  (pp.  238-270). 

One  hundred  pages  (pp.  275-374)  contain  a  very  full  and  useful 
collection  of  forms  which  make  a  practical  book  very  practical.  The 
index  is  more  detailed  than  usual  and  gives  references  to  the  forms 
as  well  as  the  text  and  notes. 

John  Marshall,  Complete  Constitutional  Decisions,  Edited 
with  Annotations,  Historical,  Critical  and  Legal.  By  John  M. 
Dillon  of  the  New  York  Bar.  Illustrated  with  portrait  and  fac- 
similes.    Chicago:  Callaghan  &  Company.     1903.     pp.  vii,  799. 

This  is  a  companion  volume  to  "  Marshall's  Life,  Character  and 
Judicial  Services,"  three  memorial  volumes  published  also  by  Messrs. 
Callaghan  and  reviewed  in  The  Columbia  Law  Review  of  October 
last.  The  present  volume  contains  in  full  every  decision  rendered  by 
Marshall,  twenty-nine  in  all,  in  which  the  interpretation  of  the  Con- 
stitution was  involved.  A  careful  study  of  these  opinions  is  absolutely 
essential  to  a  thorough  understanding  of  the  Constitution,  and  all 
students  must  therefore  welcome  this  excellent  volume  containing  in 
convenient  form  and  with  valuable  explanatory  notes  the  entire  col- 
lection of  Marshall's  Constitutional  decisions.  In  order  to  add  to  the 
usefulness  of  the  volume,  there  is  prefixed  to  each  opinion  the  head- 
notes  prepared  by  Justice  Curtis  as  editor  of  the  decisions  of  the 
Supreme  Court,  and  which  contain  a  concise  and  accurate  statement 
of  the  exact  points  decided  in  each  case.  In  view  of  the  fact  that  nearly 
every  one  of  the  cases  decided  by  Marshall  has  an  interesting  histori- 
cal background,  the  knowledge  of  which  will  add  greatly  to  a  better 
understanding  of  the  case,  each  opinion  is  preceded  also  by  explana- 
tory matter  showing  how  the  case  arose  and  the  facts  involved, 
together  with  such  critical  observations  concerning  the  importance  of 
the  decision  as  seemed  necessary.  These  prefatory  notes  were  pre- 
pared by  Mr.  J.  F.  Dillon,  the  editor  of  the  Marshall  memorial  vol- 
umes. In  foot-notes  at  the  close  of  each  opinion  are  valuable 
annotations  indicating  the  extent  to  which  the  case  has  been  subse- 
quently referred  by  historians  and  publicists  or  cited  by  the  Court, 
thus  showing  the  present  state  of  the  law  on  those  points  with  which 
Marshall  dealt. 
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An  interesting  feature  and  one  which  affords  evidence  of  much 
painstaking  industry  is  the  reference  from  each  opinion  to  the  volumes 
containing  the  memorial  addresses  on  Marshall's  life  and  services. 
Thus  we  find  fifty-seven  references  to  these  addresses,  showing  what 
was  said  by  the  various  speakers  of  the  case  of  Marbury  v.  Madison. 
A  table  of  chronological  data,  a  list  of  the  Justices  of  the  Supreme 
Court,  the  Attorney-Generals  and  official  reporters  from  1789  to  the 
time  of  Marshall's  death,  a  bibliography  of  authorities  quoted,  a  list 
of  cases  cited  and  a  comprehensive  index  add  much  to  the  usefulness 
and  convenience  of  the  volume. 
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THE     NORTHERN     SECURITIES     DECISION 
AND  THE  SHERMAN  ANTI-TRUST  ACT. 

The  Northern  Securities  case  involved  three  questions  : 

First:  A  question  of  statutory  construction.  What 
did  the  United  States  or  so-called  Sherman  Anti-Trust  Act 
mean  ?  Did  the  Northern  Securities  Company,  a  corpora- 
tion formed  for  the  purpose  of  purchasing  and  actually 
owning  a  controlling  interest  in  two  competing  railways 
engaged  in  interstate  traffic,  constitute  a  violation  of  the 
Anti-Trust  Act,  rightly  interpreted  ? 

Second  :  A  question  of  Constitutional  law.  If  the  Anti- 
Trust  Act  was  rightly  interpreted,  as  applying  to  the 
Northern  Securities  Company,  did  Congress  have  the 
power  to  pass  such  an  act? 

Third:  Did   the  United    States  Circuit   Court  or   the 

Supreme  Court  of  the    United  States  have  power  to  pass 

the  decree  which  was  granted  in  the  case?1 

1  The  decision  has  also  been  supposed  by  some  persons  to  involve  the 
so-called  entity  theory  in  the  law  of  corporations  and  to  be  inconsistent 
with  that  theory  :  but  this  is  a  mistake.  That  theory,  rightly  understood, 
is  not  open  to  question.  In  legal  contemplation  and  in  the  conception  of 
laymen  a  corporation  is  an  entity,  created  by  law,  having  the  capacity 
to  acquire  rights  and  incur  liabilities,  distinct  and  apart  from  the  individual  or 
individuals  composing  its  membership.  The  contracts  and  torts  of  a 
corporation  are  its  contracts  and  torts  and  not  those  of  its  members  or  stock- 
holders. A  transfer  of  property,  real  or  personal,  by  a  natural  person  to  a 
corporation  vests  the  legal  title  in  the  corporation  and  divests  the  title  of  the 
transferor  precisely  as  in  the  case  of  a  similar  transaction  between  two  natural 
persons,  and  the  result  would  be  the  same,  if  the  transfer  to  the  corporation 
was  made  in  return  for  all  its  stock  issued  to  the  vendor.  It  does  not 
follow,  however,  that  because  the  law  recognizes  the  corporation  as  an 
entity  with  capacity  for  rights  and  liabilities  of  its  own,  it  must  cease  to 
recognize  its  members  or  stockholders  as  persons  with  capacity  for  rights 
and  liabilities  of  their  own.  In  other  words,  the  birth  of  a  corporation 
does  not  involve  the  civil  death  of  its  members.     If  the  alleged  combination 
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The  Anti-Trust  Act  (approved  July  2d,  1890,  U.  S.  Stat- 
utes at  Large,  p.  209)  is  entitled  "  An  Act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies." 
It  provides  in  effect  as  follows  (the  words  in  italics  being 
the  exact  words  of  the  act  itself) : 

1.  That  every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  interstate  or  foreign 
trade  or  commerce  is  illegal,  and  that  persons  or  corporations 
parties  to  such  contract,  combination  or  conspiracy  are 
guilty  of  a  misdemeanor,  punishable  by  a  fine  of  five  thou- 
sand dollars  or  imprisonment  for  one  year  or  both. 

2.  That  every  person  or  corporation  who  shall  monopolize  or 
attempt  to  monopolize,  or  combine  or  conspire  with  another  to 
monopolize  any  part  of  interstate  or  foreign  trade  or  commt  ■  •<? 
is  also  guilty  of  a  misdemeanor. 

3.  That  the  United  States  Government  may  institute 
proceedings  in  equity  to  prevent  and  restrain  violations  of  the 
act. 

4.  That  any  property  owned  under  any  contract  or  by 
any  combination  or  pursuant  to  any  conspiracy,  mentioned 
in  the  first  section  of  the  act  (which  section  does  not  refer  to 
monopolies),  and  being  in  the  course  of  transportation  in  inter- 
state or  foreign  commerce,  is  forfeited  to  the  United  Stares. 

5.  That  any  person  or  corporation  injured  in  business  or 
property  as  the  result  of  the  doing  of  anything  either  forbid- 
den or  declared  to  be  unlawful  by  the  act  may  sue  the  offend- 

or  conspiracy  preceding  the  formation  of  the  Northern  Securities  Com- 
pany constituted  an  offense  against  the  Anti-Trust  Act,  the  Northern 
Securities  Company  itself,  formed  for  the  purpose  of  carrying  into  effect 
that  combination  or  conspiracy,  must  have  offended  against  the  act.  A 
gambler  may  divest  himself  of  title  to  property  by  conveying  it  to  a  cor- 
poration and  thereby  divest  himself  of  some  of  the  rights  and  liabilities 
attaching  to  ownership,  but  he  could  not  escape  the  provisions  of  the  penal 
law  applicable  to  gambling  by  conveying  his  business  to  the  corporation 
and  thereafter  conducting  his  business  in  the  corporate  name,  and  the  cor- 
poration itself,  if  it  continued  the  unlawful  business,  would  be  amenable  to 
the  law  and  subject  to  a  decree  of  forfeiture  and  dissolution.  Messrs. 
Morgan,  Hill  and  associates,  by  transferring  the  stock  of  the  Northern 
Pacific  and  Great  Northern  Companies  to  the  Northern  Securities  Com- 
pany, did  divest  themselves  of  the  title  to  that  stock  and  vested  it  in  the 
Northern  Securities  Company.  But  if  their  combination,  resulting  in  the 
acquisition  of  the  power  to  control  railway  traffic,  was.  as  the  United  States 
contended,  an  offense  against  the  statute,  they  could  not  escape  the  pro- 
visions of  the  statute  by  vesting  that  control  in  a  corporation,  and  the 
corporation  itself  by  combining  with  them  to  give  effect  to  their  purposes 
would  itself  violate  the  provisions  of  the  act. 
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ing  person  or   corporation   and    recover   three   times   the 
amount  of  complainant's  damages. 

From  this  summary  of  the  law,  it  will  be  seen  that  it  is 
aimed  at  two  things:  "  restraints  of  trade  or  commerce," 
which  are  declared  to  be  unlawful  or  illegal  and  are  gov- 
erned by  the  provisions  of  the  first  section  of  the  act,  and  the 
acts  of  "  monopolizing  or  combining  or  conspiring  to  monop- 
olize," which  are  not  in  terms  declared  to  be  unlawful  or 
illegal,  but  are  simply  forbidden  and  are  governed  by  the 
provisions  of  the  second  section  of  the  act.  It  will  also  be 
perceived  that  the  statute  provides  for  five  different  reme- 
dies or  penalties  for  violation  of  the  act, 

(A).  Every  contract  or  other  arrangement  restraining 
interstate  trade  or  commerce  is  illegal  and  non-enforcible 
among  the  parties  thereto. 

(B).  Every  person  restraining  interstate  trade  or  com- 
merce or  monopolizing  it  or  attempting  to  monopolize  it  is 
guilty  of  a  crime. 

(C).  The  United  States  may  institute  proceedings  in 
equity  to  restrain  violations  of  the  act. 

(D).  Persons  injured  by  the  restraint  of  trade  or  com- 
merce or  by  the  monopoly  may  sue  to  recover  damages. 

(E).  Property  owned  under  any  contract  or  other 
arrangement  in  restraint  of  trade  (but  apparently  not  by  a 
monopoly)  and  in  the  course  of  transportation  between  the 
States  or  a  State  and  a  foreign  country  is  forfeited  to  the 
United  States. 

Ail  these  five  remedies  or  penalties  apply  to  the  contracts, 
combinations  and  conspiracies  mentioned  in  the  first  section 
of  the  act,  but  only  two  of  them  (B)  and  (D)  clearly  and 
expressly  apply  to  the  acts  of  monopolizing  or  combining  or 
conspiring  to  monopolize  mentioned  in  the  second  section 
of  the  act. 

In  order  to  ascertain  the  meaning  of  this  statute,  we 
must,  according  to  familiar  canons  of  interpretation,  study 
the  situation  of  affairs  to  which  the  statute  applied,  and  if 
any  of  its  words  had  acquired  a  fixed  meaning  at  common 
law,  we   must   interpret  those   words   as  embodying   that 
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meaning.  Prior  to  the  approval  of  this  act  on  July  2d, 
1890,  three  classes  of  transactions  had  received  attention  in 
legal  proceedings. 

I.  Contracts  between  A  and  B  by  which,  in  connection 
with  the  sale  or  purchase  of  property  or  the  employment 
of  services,  one  of  the  parties  binds  himself  not  to  trade  in 
competition  with  the  other. 

II.  Contracts  between  A  and  B  by  which,  while  con- 
tinuing in  business  as  owners  of  independent  enterprises, 
they  bind  themselves  to  sell  at  prices  agreed  upon  between 
them,  or  by  which,  in  addition  to  agreeing  to  maintain 
prices,  they  bind  themselves,  for  the  purpose  of  facilitating 
the  maintenance  of  prices,  to  pool  earnings,  or  to  divide 
certain  territory  between  them  and  to  restrict  the  business 
of  each  to  his  own  territory,  or,  in  general,  to  conduct  their 
business  subject  to  the  direction  of  a  committee  or  the  rules 
or  regulations  of  an  association,  this  committee  or  associa- 
tion having  in  some  instances  the  power  to  order  an  absolute 
cessation  of  work,  if  deemed  best  for  the  interests  of  the 
combination.  The  transactions  of  this  class  have  been  fur- 
ther divided  into  the  following  sub-classes: 

(a).  Contracts  restricting  competition  between  persons 
engaged  in  the  business  of  transportation,  as  common 
carriers,  or  in  some  other  quasi  public  business,  as  that  of  gas 
or  water  companies  and  the  like. 

(b).  Contracts  restricting  competition  in  articles  of 
"  prime  necessity  or  common  use." 

(c).  Contracts  restricting  competition  in  commodities 
other  than  those  of  "  prime  necessity  or  common  use.'' 

III.  Contracts  restricting  competition  of  the  character 
of  the  contracts  included  in  Class  II  above,  but  having  the 
additional  feature  of  "  tending  to  monopoly."  The  word 
monopoly  is  here  used  in  the  sense  not  of  an  exclusive 
privilege,  granted  by  the  government,  but  in  the  sense  of  a 
power,  secured  by  contract,  of  exercising  a  practically 
exclusive  control  over  a  market  and  the  prices.  If  A,  B 
and  C,  individuals  or  corporations,  enter  into  a  contract  for 
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regulating  the  competition  between  them  and  as  the  result 
of  their  union  under  this  contract  acquire  the  power  prac- 
tically to  dominate  their  particular  markets,  they  are  said 
to  constitute  a  monopoly. 

In  political  discussion  and  sometimes  in  judicial  utter- 
ances a  single  individual,  or  a  partnership  or  corporation, 
if  he  or  it  possesses  this  power  of  dominating  the  market,  is 
said  to  be  a  monopolist  or  monopoly,  but  the  fundamental 
legal  distinction  between  these  two  things,  namely  between 
a  power  secured  by  a  union  under  a  contract,  and  a  power 
secured  by  a  union  of  property  interests,  will  be  pointed  out 
hereafter. 

The  first  two  kinds  of  transactions,  namely,  those  of  Class 
I  and  Class  II,  have  both  been  designated  as  contracts 
"in  restraint  of  trade."  This  nomenclature,  however,  has 
been  criticised.  It  has  been  suggested  that  the  contracts 
of  Class  I  are  alone  properly  called  contracts  in  restraint 
of  trade,  and  that  the  contracts  of  Class  II  should  be  called 
contracts  in  restraint  of  competition.  It  has  also  been  held 
that  the  common  law  test  of  reasonableness  should  apply 
only  to  the  contracts  of  Class  I  and  should  not  apply  to  the 
contracts  of  Class  II.1  It  seems  to  the  writer,  however, 
that  all  these  contracts,  under  a  wider  generalization,  prop- 
erly belong  to  one  and  the  same  class  and  are  properly 
designated  as  contracts  in  restraint  of  trade.  Each  of  the 
contracts  has  a  tendency  to  diminish  trade,  in  the  one  case, 
by  limiting  the  number  of  traders,  and  in  the  other  case,  by 
limiting  the  competitive  activity  and  effectiveness  of  the 
traders,  and  that,  in  the  eye  of  the  law,  is  the  evil  which 
makes  these  contracts  void  as  against  public  policy.  The 
courts,  looking  primarily  at  the  interest  of  the  consumer, 
and  accepting  the  familiar  maxim  that  competition  is  the 
life  of  trade,  as  tending  to  enlarge  trade  and  diminish  prices, 
consider  every  contract,  tending  unreasonably  to  restrict 
trade  and  therefore  to  enhance  prices,  as  opposed  to  public 
policy.  When  these  contracts  of  Class  I  were  first  passed 
upon  by  the  courts,  it  seems  that  they  were  all  considered 
as  in  restraint  of  trade  and  therefore  void.  But  as  soon  as 
it  was  discovered  that,  while  the  interest  of  the  consumer 

JU.  S.  v.  Addyston  Pipe  &  Steel  Co.  (1898)  54  U.  S.  App.  723. 
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for  a  time  might  be  promoted  by  absolutely  unrestricted 
competition,  the  interests  of  the  producing  or  trading  class 
would  be  sacrificed,  and  that  in  the  long  run,  therefore, 
trade  would  be  hampered  and  restricted,  unless  reasonable 
restrictions  were  permitted,  the  courts  introduced  into  the 
law  the  test  of  reasonableness.  Applying  this  test  of 
reasonableness,  they  held  that  the  question  in  every  case 
was  whether  the  particular  restriction  was  more  than  is 
required  to  afford  a  fair  protection  to  the  party  in  whose 
favor  it  was  imposed.  In  other  words,  in  deciding  between 
the  conflicting  interests  of  the  consumer  on  the  one  hand, 
and  of  the  producer  or  trader  on  the  other,  the  courts  took 
a  broader  view  of  the  interests  of  society.  They  held 
that  a  restriction,  although  involving  a  temporary  increase 
of  prices  and  so,  temporarily  at  least,  affecting  unfavor- 
ably the  interests  of  the  consumer,  was  valid  and  enforcible, 
if  reasonably  necessary  for  the  protection  of  the  producer 
or  trader  and  through  him  of  trade  itself,  upon  which  also 
in  the  long  run  the  interests  of  the  consumer  himself  de- 
pended. This  test  of  reasonableness,  as  we  have  stated, 
was  introduced  into  the  law  in  connection  with  the  con- 
tracts of  Class  I,  but  is  there  any  reason  why  it 
should  not  also  be  applied  to  the  contracts  of  Class 
II?  It  seems  entirely  artificial  and  indefensible  to 
support  the  test  of  reasonableness  with  respect  to  the 
contracts  of  Class  I,  on  the  ground  that  the  restric- 
tion is  ancillary  to  a  lawful  contract,  and  to  deny  its  applica- 
bility to  the  contracts  of  Class  II,  because  the  restriction 
itself  is  the  primary  purpose  of  the  contract.  Are  not 
property  rights  entitled  to  as  much  protection  as  contract 
rights?  Is  not  invested  capital  a  lawful  interest,  deserving 
the  law's  care  and  protection  as  much  as  a  lawful  contract 
of  sale?  If  it  is  not  against  public  policy,  but,  on  the  con- 
trary, promotive  of  trade  in  a  large  sense,  that  producers 
or  traders  should  be  permitted  to  sell  their  property  and 
retire  from  business,  and  in  connection  therewith  to  impose 
upon  themselves  reasonable  restrictions,  is  it  not  also  pro- 
motive of  trade  and  not  contrary  to  public  policy  that  com- 
peting producers  and  traders  should  be  permitted  to  regu- 
late their  competition  by  such  reasonable  restrictions  as 
may  be  necessary  to  protect  their  property  interests  and 
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their  invested  capital?  What  can  be  more  absurd  than  to 
say  to  a  trader,  who  has  found  that  the  stress  of  competi- 
tion, once  supposed  to  be  the  life  of  trade,  is  the  death  of 
his  trade:  "  You  may  sell  your  business,  and  in  order  to 
realize  a  better  price,  you  may  impose  upon  yourself  reason- 
able restrictions,  but  if  you  prefer  to  continue  in  business, 
you  cannot  impose  upon  yourself  any  restrictions  at  all, 
even  though  without  restrictions  your  business  will  be 
ruined.  If  you  enter  into  a  lawful  contract  for  the  sale  of 
your  property,  you  may  provide  for  a  restriction  as  ancil- 
lary thereto,  but  if  you  wish  to  retain  your  property  and 
protect  your  invested  capital,  that  is  not  such  an  interest 
in  the  eye  of  the  law  as  would  support  a  reasonable  restric- 
tion as  ancillary  thereto." 

While  all  this  seems  very  clear  on  principle,  it  must  be 
conceded  that  the  decisions  and  dicta  in  the  several  States 
are  vague  and  conflicting,  and  it  is  difficult  to  lay  down 
any  general  doctrine  on  the  subject.1  So  far  as  the  United 
States  Supreme  Court  is  concerned,  Mr.  Justice  Brewer 
in  his  concurring  opinion  in  the  Northern  Securities  case 
(and  we  may  assume  that  at  least  a  majority  of  the  court 
is  in  accord  with  him)  announced  that  the  Anti-Trust  Act 
must  be  hereafter  limited  in  its  application  to  unreason- 
able restrictions  of  trade  or  competition.  At  the  same 
time,  however,  he  reaffirmed  his  conviction  that  the  Trans- 
Missouri  Freight  Association,2  Joint  Traffic  Association3 
and  the  Addyston  Pipe  &  Steel  Company4  cases  were 
rightly  decided,  because  the  contracts  there  under  consid- 
eration were  unreasonable  restraints.  The  Trans- Missouri 
Freight  and  Joint  Traffic  Association  cases  belonged  to  Class 
II,  (a);  they  involved  contracts  between  railway  companies 
engaged  in  interstate  traffic,  providing  for  the  maintenance 
of  agreed   rates,   and    being  reasonable  should  have  been 

1  Shrewsbury  v.  L.  &  N.  W.  R.  R.  (1851)  16  Jurist  311;  Hilton  v. 
Eckersley  (1855)  6  E.  &  B.  47;  Ontario  Salt  Co.  v.  Merchants'  Salt  Co. 
(Ont.  1 87 1  j  18  Grant  Ch.  Rep.  540;  Arnot  v.  Pittston  &  Elmira  Coal  Co. 
(1877)  68  N.  Y.  558;  Cohen  v.  Berlin  &  Jones  Co.  (1901)  166  N.  Y.  292; 
Park  &  Sons  Co.  v.  Nat'l  Druggists  Assoc.  (1903)  175  N.  Y.  1;  Brown  & 
Allen  v.  Jacobs  Pharmacy  Co.  (Ga.  1902)  57  L.  R.  A.  547;  Craft  v.  Mc- 
Conoughy  (1875)  79  111.  346;  Moore  v.  Bennet  (1892)  140  111.  69;  Nester  v. 
Cont.  Brew.  Co.  (1894)  161  Pa.  St.  473;  Cent.  Shade  Co.  v.  Cushman 
(1887)  143  Mass.  353;  Santa  Clara  Co.  v.  Hayes  (1888)  76  Cal.  387;  Her- 
riman  %>.  Menzies  (1896)  115  Cal.  16. 

2(i897)  166  U.  S.  290.     3(i898)  171  U.  S.  505.     ^1899)  175  U.  S.  211. 
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sustained.  It  was  held,  however,  that  they  were  contracts 
"  tending  to  monopoly",  and  if  so  they  belonged  to  Class  III, 
being  contracts  restricting  competition  and  involving  the 
additional  feature  of  monopoly.  It  was  held,  therefore,  that 
these  agreements  were  illegal  and  void,  although  the  rates 
provided  for  appeared  to  the  court  to  be  reasonable  and 
the  whole  object  of  the  agreement  was  to  maintain  reason- 
able rates  and  to  prevent  the  evils  incident  to  unrestrained 
competition  among  railway  companies.  As  competing 
railway  companies  could  not  by  any  possibility  make  more 
reasonable  contracts  than  those  which  were  condemned  in 
those  two  cases,  it  is  evident  that  this  apparent  limitation 
of  the  scope  of  those  cases  will  not  lead  to  any  practical 
results.  In  other  words,  it  does  not  justify  at  all  the  hope 
that  competing  railway  companies  can  by  any  device  form 
a  traffic  association  which  will  be  valid  under  the  Anti-Trust 
Act.  The  Addyston  Pipe  &  Steel  Company  case  belonged 
to  Class  II,  (b);  it  involved  a  contract  among  six  competing 
corporations  engaged  in  the  manufacture  of  cast  iron  pipe, 
providing  rules  and  regulations  for  selling  pipe  and  fixing 
and  maintaining  prices.  In  a  lengthy  opinion  in  the  court 
below,  the  learned  circuit  judge  said: 

"  Upon  this  review  of  the  law  and  the  authorities,  we  can  have  no 
doubt  that  the  association  of  the  defendants,  however  reasonable  the  price 
they  fixed,  however  great  the  competition  they  had  to  encounter,  and 
however  great  the  necessity  for  combining  themselves  by  joint  agreement 
from  committing  financial  suicide  by  ill-advised  competition,  was  void 
at  common  law,  because  in  restraint  of  trade  and  tending  to  a  monopoly; 
but,  the  facts  of  the  case  do  not  require  us  to  go  so  far  as  this,  for  they 
showed  that  the  attempted  justification  of  this  association  on  the  grounds 
stated  is  without  foundation." 

In  other  parts  of  the  opinion  the  idea  is  expressed  that 
the  test  of  reasonableness  applies  only  to  Class  I,  but  this 
was  a  dictum,  as  the  court  found  that  the  contract  was  in 
fact  unreasonable.  In  this  case  in  the  United  States 
Supreme  Court,  Mr.  Justice  PECKHAM,  delivering  the 
unanimous  opinion  of  the  court,  cited  and  quoted  with 
approval  this  opinion  of  the  circuit  judge,  but  as  the 
statement  in  regard  to  the  test  of  reasonableness  not 
being  applicable  to  contracts  of  Class  II,  (b)  was  a  dictum 
only,  it  is  impossible  to  say  that  the  Supreme  Court  has  in 
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effect  approved  this  doctrine.  In  fact,  in  the  light  of  Mr. 
Justice  Brewer's  statement  in  his  concurring  opinion  in 
the  Northern  Securities  case,  to  the  effect  that  the  test  of 
reasonableness  must  be  applied,  we  are  justified  in  assuming 
that  restrictions  in  cases  belonging  under  Class  II,  (b), 
unless  they  also  belong  under  Class  III,  that  is,  tend  to 
create  a  monopoly,  would  be  sustained  as  reasonable.  It 
would  probably  be  difficult  to  provide  for  any  effective 
association  among  large  manufacturers  more  reasonable 
than  the  association  passed  upon  by  the  court  in  the 
Addyston  Pipe  &  Steel  Company  case,  and  therefore  the 
apparent  limitation  of  the  scope  of  the  Anti-Trust  Act,  as 
applicable  to  contracts  of  Class  II,  (b),  is  not  so  fundamental 
as  one  might  assume,  for  the  court  might  find  either  that 
the  particular  contract  was  unreasonable,  or  involved  the 
monopoly  feature.  Apparently,  therefore,we  are  not  justified 
in  thinking  that  large  competing  manufacturing  companies 
any  more  than  competing  railway  companies  can  form  an 
effective  association  for  regulating  prices  which  will  be 
valid  under  the  Anti-Trust  Act.1  If  this  conclusion  is 
correct,  it  would  seem  that  the  application  of  the  test  of 
reasonableness  will  not  substantially  affect  the  rulings  of 
the  court  except  in  minor  contracts  of  Class  II,  (b)  and  in 
contracts  of  Class  II,  (c).  The  contracts  of  Class  II,  (c),  are, 
however,  of  minor  importance,  and  in  some  cases  it  has 
been  denied  or  questioned  whether  there  is  any  distinct 
class  of  this  kind,  that  is,  whether  there  are  articles  of  com- 
merce, which  are,  as  they  have  been  elegantly  termed, 
mere  "  luxuries  or  appendages  of  vanity,"  as  distinguished 
from  articles  of  "  prime  necessity  or  common  use.''2 

Referring  now  to  the  contracts  mentioned  in  Class  III 
above,  namely,  "contracts  tending  to  monopoly,"  one  may 
ask,  whether  these  also,  by  a  wider  generalization,  may  not 

1  See,  however,  statement  of  Mr.  Justice  Peck  ham  in  U.  S.  7'.  Joint 
Traffic  Ass'n.  (1898)  171  U.  S.  505  at  page  567  :  "  It  may  also  be  difficult 
to  show  that  the  appointment  by  two  or  more  producers  of  the  same  person 
to  sell  their  goods  on  commission  was  a  matter  in  any  degree  in  restraint  of 
trade."  If  "restraint  of  trade"  is  used  here  in  the  sense  of  including 
"  monopolizing,"  the  result  would  be  very  important,  but  it  is  probably 
used  in  its  strict  sense  of  restricting  competition. 

2Cummings  v.  Union  Co.  (1900)  164  N.  Y.  401  ;  U.  S.  v.  Addyston 
Pipe  Co.  (1898)  54  U.  S.  App.  723. 
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be  brought  under  the  same  class  as  contracts  in  restraint 
of  trade.  It  would  seem  not,  although  they  are  sometimes 
confounded.  The  Anti-Trust  Act  itself  makes  a  distinc- 
tion between  unlawful  restraints  and  monopolies,  and  there 
is,  in  fact,  a  fundamental  difference  between  them. 

Contracts  in  restraint  of  trade  may  tend  to  a  monopoly, 
and  a  monopoly  may  restrain  trade.  But  restraint  of  trade 
may  be  so  reasonable  as  not  to  tend  to  a  monopoly,  and  a 
monopoly  may  be  so  reasonable  as  not  to  restrain  trade  or 
increase  prices.  The  Standard  Oil  Trust,  even  if  it  be 
conceded  that  it  has  reduced  prices,  and  that  while  ruth- 
lessly crushing  rivals,  it  has  on  the  whole  increased  trade, 
would  be  considered  a  monopoly,  because  it  is  supposed 
to  have  the  power  to  control  its  markets  and  therefore  the 
prices  of  its  products.  As  we  have  seen,  the  evil  of  con- 
tracts involving  unlawful  restraint  lies  in  the  injury  to  the 
consuming  class,  while  the  evil  of  a  monopoly,  in  the 
opinion  of  those  jurists  and  politico-economists  who 
condemn  these  so-called  "virtual"  monopolies,  is  not 
so  much  the  injury  to  the  consumer,  but  the  injury 
to  the  interests  of  the  State  as  a  whole,  to  be  appre- 
hended as  a  result  of  the  concentration  of  power  in  the 
hands  of  a  few  men.  Hence  a  monopoly  to  reduce  prices, 
and  even  one  which  should  permanently  maintain 
lower  prices  than  would  be  likely  to  exist  in  the  long  run 
under  a  system  of  free  competition  among  small  traders,  is 
regarded  as  an  evil.  It  is  so  regarded  because  it  involves 
(a)  an  excessive  concentration  of  power  and  wealth  in  the 
hands  of  a  few,  and  (b)  diminishes  the  number  of  small 
traders  or  capitalists,  the  class  having  the  independence 
and  intelligence  which  is  assumed  to  be  required  as  the 
basis  of  free  institutions.  Such  being  considered  to  be  the 
evils  of  monopolies,  it  is  evident  that  the  test  of  reasonable- 
ness does  not  apply  to  them,  as  it  does  to  the  other  two 
classes  of  contracts  above  mentioned.  According  to  this 
reasoning,  a  monopoly  is  in  and  of  itself  evil,  whether  for 
the  time  being  it  is  behaving  itself  reasonably  and  vir- 
tuously or  not.  In  other  words,  a  monopoly  is  opposed 
to  public  policy  and  is  to  be  condemned,  whether  it  is 
reasonable  or  unreasonable  and  whether  exacting  exorbi- 
tant prices  or  maintaining  a  system  of  prices  so  low    that 
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no  small  trader  can  live  under  them — just  as  to  the  lover 
of  free  institutions  a  despotism  is  offensive,  whether  the 
despot  is  benignant  or  cruel.  And  it  is  not  to  be  assumed 
from  what  Mr.  Justice  Brewer  has  said  about  reasonable- 
ness, that  he  would  uphold  a  reasonable  monopoly. 

Read  in  the  light  of  the  foregoing  propositions,  the  mean- 
ing of  the  Anti-Trust  Act  becomes  reasonably  plain.  In 
the  first  place,  it  was  leveled  at  unreasonable  restraints 
that  is,  the  kind  of  unreasonable  restraints  that  may  be  in- 
volved in  the  contracts  mentioned  in  Class  I  and  Class  II 
above.  In  the  second  place,  it  was  leveled  at  restraints 
tending  to  a  monopoly,  that  is,  the  kind  of  restraints  in- 
volved in  the  contracts  mentioned  in  Class  III,  and,  on  just 
principles  of  statutory  construction,  this  statute  should  not 
have  been  interpreted  as  applying  to  anything  else.  As 
we  shall  soon  see,  contracts  of  these  three  classes  were  at 
common  law  simply  illegal  in  the  sense  of  being  non- 
enforcible  as  among  the  parties  thereto,  and  the  manifest 
object  of  this  Anti-Trust  Act  was  simply  to  make  them 
crimes,  in  addition  to  being  non-enforcible,  and  to  give 
third  persons  a  right  of  action  for  damages. 

So  far  as  the  contracts  of  Class  I  and  II  are  concerned,  it 
should  have  been  limited  to  such  contracts  only  as  involved 
unreasonable  restrictions,  but  so  far  as  the  contracts  of 
Class  III  are  concerned,  it  could  be  applied  to  all  such  con- 
tracts without  regard  to  the  question  of  reasonableness, 
since  at  common  law  all  such  contracts  were  null  and  void, 
whether  reasonable  or  unreasonable.  For  the  reasons  above 
set  forth,  there  is,  however,  no  basis  for  a  distinction  in  ap- 
plying this  test  of  reasonableness,  as  between  Class  I  and 
Class  II.  As  a  matter  of  authority,  however,  we  have  seen 
that  the  test  of  reasonableness  is  not  applied  to  contracts 
between  railway  companies  of  Class  II,  (a),  for  the  reason 
that  contracts  regulating  traffic  rates  between  competing 
railway  companies  are  supposed  to  tend  towards  monopoly. 
According  to  the  recent  dictum  of  Mr.  Justice  Brewer, 
the  test  of  reasonableness  is  to  be  applied,  however,  to 
Class  II,  (b)  &  (c),  but,  as  we  have  seen,  the  application  of 
this  test  to  Class  II,  (b)  will  have  less  important  practical 
results  than  we  might  suppose,  because  in  restrictions  of 
that  class  the  court  would  probably  hold  as  they  held  in  the 
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Addyston  Pipe  &  Steel  Company  case,  either  that  the  re- 
strictions were  in  fact  unreasonable  or  that  they  tended  to 
a  monopoly.  What  the  learned  Justice  in  delivering  the 
opinion  of  the  court  in  the  Joint  Traffic  Association  case 
said  with  respect  to  agreements  between  competing  rail- 
way companies  would  probably  be  applied  to  agreements 
between  large  competing  manufacturing  or  trading  corpo- 
rations. After  stating  that  ordinary  freedom  of  contract 
did  not  include  the  right  to  combine  for  the  purpose  of 
"  stifling  competition,"  the  learned  Justice  said  at  page  570: 
•'This  is  so,  even  though  the  rates  provided  for  in  the  agreement  may 
for  the  time  be  no  more  than  reasonable.  They  may  easily  at  any  time  be 
increased.  It  is  a  combination  of  these  large  and  powerful  corporations, 
governing  vast  sections  of  territory,  influencing  trade  throughout  the  whole 
extent  thereof,  and  acting  as  one  body  in  all  the  matters  for  which  the 
combination  exists,  that  constitutes  the  alleged  evil,  and  in  regard  to  which, 
so  far  as  the  combination  operates  upon  and  restrains  interstate  commerce, 
Congress  has  power  to  regulate  and  to  prohibit." 

It  is  plain  that  the  Northern  Securities  case  does  not 
belong  to  either  Class  I,  Class  II  or  Class  III,  for  there  is 
no  contract  in  the  Northern  Securities  case  affecting  trade 
or  commerce  or  restricting  competition  therein;  a  fortiori, 
there  is  no  contract  in  the  case  affecting  interstate  trade  or 
commerce.  The  only  contract  in  the  case,  if  any,  is  a  con- 
tract of  subscription  to  the  shares  of  the  stock  of  the  North- 
ern Securities  Company,  and  the  subscription  to  shares  of 
stock  in  a  corporation  incorporated  under  State  laws,  ac- 
cording to  the  well  settled  law  established  by  the  United 
States  Supreme  Court  prior  to  the  Northern  Securities 
decision,  is  not  a  contract  affecting  interstate  trade  or  com- 
merce. 

Judge  Jackson,  afterwards  justice  of  the  Supreme  Court, 
in  deciding  that  the  formation  of  the  Whiskey  Trust  did 
not  involve  an  offense  against  the  Anti-Trust  Act,  held  :  l 

"  But  Congress  certainly  has  not  the  power  or  authority  under  the  com- 
merce clause,  or  any  other  provision  of  the  Constitution,  to  limit  and 
restrict  the  right  of  corporations  created  by  the  States,  or  the  citizens  of 
the  States,  in  the  acquisition,  control  and  disposition  of  property." 

In  United  States  v.  E.  C.  Knight  Co.,2  Chief  Justice 
Fuller,  delivering  the  opinion  of  the  court,  to  the  effect  that 

1  In  re  Greene  (1892)  52  Fed.  Rep.  104,  at  p.  112. 
'(1895)  156  U.  S.  1. 
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the  formation  of  the  Sugar  Trust,  although  conceded  to  be 
a  monopoly,  did  not  involve  an  offense  against  the  Anti- 
Trust  Act,  re-affirmed  this  opinion  of  Judge  JACKSON,  hold- 
ing that  by  the  Anti-Trust  Act  Congress  did  not  "attempt 
to  limit  and  restrict  the  rights  of  corporations  created  by 
the  States,  or  the  citizens  of  the  States,  in  the  acquisition, 
control  or  disposition  of  property." 

In  United  States  v.  Joint  Traffic  Association1,  Mr.  Jus- 
tice Peckham  at  page  567  said  : 

''Nevertheless,  we  might  say  that  the  formation  of  corporations  for 
business  or  manufacturing  purposes  has  never,  to  our  knowledge,  been 
regarded  in  the  nature  of  a  contract  in  restraint  of  trade  or  commerce. 
The  same  may  be  said  of  the  contract  of  partnership." 

If  there  had  been  an  agreement  between  the  Northern 
Securities  Company  and  those  who  promoted  it  by  which 
the  Northern  Securities  Company  bound  itself  to  maintain 
uniform  rates  on  the  Northern  Pacific  and  Great  Northern 
Railroads,  or  if  there  had  been  a  contract  between  the 
Great  Northern  and  Northern  Pacific  Railway  Companies 
to  the  same  effect,  we  should  then  have  had  a  case  within 
Class  II,  (a),  and  the  decisions  in  the  Traffic  Association 
cases  would  have  required  the  court  to  hold  that  the  agree- 
ment was  illegal  and  void.  But  there  was  no  such  agree- 
ment. There  was  simply  a  sale  of  stock,  and  therefore  the 
decisions  in  the  Whiskey  Trust  and  Sugar  Trust  cases,  ap- 
proved by  Mr.  Justice  Peckham  in  the  Joint  Traffic  Asso- 
ciation case,  logically  required  the  court  to  hold  that  there 
had  been  no  offense  against  the  statute. 

It  remains  to  consider,  however,  whether  the  Anti-Trust 
Act  may  not  have  a  broader  scope  than  we  have  hitherto 
conceded  ;  whether,  by  force  of  the  second  section  relating 
to  monopolies,  it  may  not  include  other  transactions  than 
those  which  are  comprised  within  the  three  classes  of  con- 
tracts above  mentioned,  and  if  so,  whether  the  Northern 
Securities  case,  although  not  involving  a  contract,  may 
not  be  brought  within  the  act.  It  is  true  that  the  Anti- 
Trust  Act  in  its  second  section  declares  the  act  of  monop- 
olizing to  be  a  crime,  and  it  may  be  argued  that  such  an  act 
may  be  performed  by  a  single  person  or  corporation.  It  is 
also  true  that,  in  political   discussions  and  occasionally   in 

1  (1898)  171   U.  S.  505. 
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judicial  utterances,  the  distinction  between  a  monopoly  re- 
sulting from  a  combination  of  property  interests  has  been 
confounded  with  a  monopoly  resulting  from  a  combination 
by  contract.  The  evil  of  a  contract  tending  to  a  monopoly, 
as  we  have  seen,  was  assumed  to  be  the  existence  of  the 
power  to  control  the  market  and  not  merely  the  exercise  of 
that  power,  and  from  this  it  was  perhaps  easy  to  fall  into  the 
error  of  assuming  that  a  single  individual  or  a  corporation 
which  possessed  the  same  power  involved  the  same  evil  and 
was  equally  offending  against  the  law,  but  this  assumption 
entirely  overlooks  the  origin  of  the  common  law  doctrine 
as  to  restraints  of  trade  or  competition,  and  also  overlooks 
essential  legal  distinctions. 

At  common  law,  a  contract  in  restraint  of  trade  or  com- 
petition was  simply  non-enforcible  as  between  the  parties 
to  it.  It  was  not  a  crime,  and  did  not  in  general  give  a 
third  person  any  cause  of  action.  When  parties  to  such  a 
contract  came  before  a  court  seeking  to  enforce  it,  and 
claiming  rights  under  it,  the  court  had  a  right  to  refuse  to 
enforce  it,  if  it  appeared  to  be  opposed  to  public  policy  as 
recognized  by  law,  but  the  right  to  refuse  to  enforce  a 
contract  is  a  very  different  thing  from  the  right  to 
take  affirmative  action.  The  courts  never  assumed  to 
take  affirmative  action  with  respect  to  contracts  opposed  to 
public  policy  or  to  divest  property  rights  which  had  been 
once  acquired  thereunder ;  a  fortiori,  the  courts  never  as- 
sumed to  set  any  limits  to  the  acquisition  of  wealth  by  an 
individual  or  a  corporation.  It  is  perfectly  obvious  that  it 
is  a  legislative  and  not  a  judicial  function  to  fix  such  limits  ; 
to  determine,  for  instance,  whether  a  manufacturing  company 
shall  be  limited  to  the  ownership  of  one  plant  or  whether  a 
"  journalist "  shall  be  limited  to  the  ownership  of  one  news- 
paper. Hence,  at  common  law,  there  was  never  any  doubt 
that  theformation  of  a  partnership,  however  large  and  power- 
ful, was  perfectly  legal,  and,  though  formed  by  the  union  of 
competing  traders,  it  was  never  supposed  to  constitute  a 
monopoly.  If  A,  B,  and  C,  competing  traders,  may  com- 
bine and  conduct  their  business  under  one  consolidated 
firm  or  unincorporated  association,  such  firm  could  un- 
questionably convert  itself  into  a  corporation,  and  there  is 
no  logical  ground  for  saying  that,  without   first   forming 
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the  firm,  they  could  not  combine  and  form  themselves  at 
once  into  a  corporation.  A  state  legislature,  having  the 
power  to  create  corporations,  may  create  them  subject  to 
limitations  as  to  the  amount  of  property  they  may  acquire, 
and,  it  may  be  conceded,  a  state  legislature  may  also  pro- 
vide for  the  dissolution  of  corporations  which  offend  against 
anti-monopoly  laws.1  But  there  is  no  more  logical  basis 
for  a  court  to  fix  limitations  as  to  the  acquisition  of  prop- 
erty by  a  corporation  than  by  an  individual,  and  it  cannot 
do  so  without  destroying  the  fundamental  limitations  of 
judicial  action.  This  obvious  distinction,  however,  has 
undoubtedly  been  overlooked  in  political  discussions,  and 
sometimes  even  in  judicial  utterances.3 

These  judicial  utterances,  however,  were  for  the  most 
part  dicta  merely,  and  prior  to  the  passage  of  the  Anti- 
Trust  Act,  there  had  been  no  actual  decision  holding  that  a 
corporation  formed  for  the  purpose  of  monopolizing  trade, 
or  actually  monopolizing  it,  after  its  formation,  was  illegal, 
and  subject  to  a  decree  of  forfeiture  and  dissolution.  In 
the  Sugar  Trust  case  in  this  State,  the  Court  of  Appeals,3 
expressly  refused  to  decide  the  case  on  the  ground  of 
monopoly,  repudiating  in  that  respect  the  opinion  of  the 
court  below.  The  sound  doctrine  has  been  stated  nowhere 
better  than  in  the  Chancery  Court  of  New  Jersey.4  The 
court  there  said  : 

"  Under  such  powers,  it  is  obvious  that  a  corporation  may  purchase  the 
plant  and  business  of  competing  individuals  and  concerns.  The  legisla- 
ture might  have  inhibited  such  powers  or  imposed  limitations  upon  their 
use.  In  the  absence  of  prohibition  or  limitation  on  their  powers  in  this 
respect,  it  is  impossible  for  courts  to  pronounce  acts  done  under  legislative 
grant  to  be  inimical  to  public  policy.  It  follows  that  a  corporation  empowered 
to  carry  on  a  particular  business  may  lawfully  purchase  the  plant  and  busi- 
ness of  competitors,  although  such  purchases  may  diminish,  or  for  a  time 
at  least,  destroy  competition.  Contracts  for  such  purchases  cannot  be 
refused  enforcement." 

1  People  v.  Milk  Exchange  (1895)  145  N.  Y.  267. 

2  Peoples.  North  River  Sugar  Refining  Co.  (1889)  54  Hun  354;  Rich- 
ardson v.  Buhl  (1889)  -j j  Mich.  632;  State  v.  Distilling  Co.  (1890)  29  Neb. 
700;  States.  Standard  Oil  Co.  (1892)  49  Oh.  St.  137;  People  v.  Chicago 
Gas  Trust  (1889)  130  111.  268;  Distilling  Co.  v.  People  (1895)  156  111. 
448. 

3  People  v.  North  River  Sugar  Refining  Co.  (1890)  121  N.'Y.  582. 

4  Trenton  Potteries  Co.  v.  Oliphant  (1899)  58  N.  J.  Eq.  507  at  524. 
See  also  Diamond  Match  Co.  v.  Roeber  (1887)  106  N.  Y.  473. 
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There  can  be  no  doubt,  therefore,  that  if  a  suit  had  been 
instituted  in  New  Jersey  in  its  State  Court,  the  Northern 
Securities  Company  could  not  have  been  there  suppressed, 
as  it  had  acted  distinctly  within  its  legal  rights.  If  then, 
the  Northern  Securities  Company  was  not  illegal  under  the 
law  of  New  Jersey,  and  not  subject  to  dissolution  or 
forfeiture  by  the  sovereign  State  of  New  Jersey,  it  could 
not  be  illegal  under  the  laws  of  the  United  States 
and  subject  to  dissolution  or  forfeiture  by  the  United  States 
Government.1  Could  the  company,  however,  be  indirectly 
suppressed  and  enjoined  from  continuing  its  business  or 
exercising  its  rights  of  ownership  acquired  under  the  State 
law?  This  question  has  been  completely  answered  in  the 
lucid  and  convincing  dissenting  opinion  of  Mr.  Justice 
White.  Under  the  commerce  clause  of  the  United  States 
Constitution,  Congress  has  no  power  to  interdict  any  action 
by  a  State  or  by  individuals  within  the  State,  which  does 
not  directly  affect  interstate  commerce.  Such  action  of  the 
State  or  individuals  may  impose  in  one  sense  a  burden  upon 
interstate  commerce,  but  such  burden  cannot  be  removed 
by  the  power  of  the  United  States,  unless  it  directly  affects 
interstate  commerce,  as,  for  example,  a  contract  regulating 
the  prices  of  interstate  traffic  affects  it.  This  proposition 
has  been  decided  again  and  again  by  the  United  States 
Supreme  Court  and  most  strikingly  in  the  Sugar  Trust  case 
and  the  other  cases  already  referred  to.2  It  is  to  be  noticed, 
also,  that  the  Anti-Trust  Act  itself  seems  to  recognize  a 
distinction  between  the  act  of  monopolizing,  a  thing  for- 
bidden merely,  and  a  contract  in  restraint  of  trade,  a  thing 
not  only  forbidden,  but  declared  unlawful.  Considering 
the  limitation  of  the  powers  of  Congress,  it  seems  a  just  and 
reasonable  conclusion  that  this  distinction  was  made  with 
due  regard  to  that  limitation,  and  that  Congress  rightfully 
assumed  that  it  had  no  power  to  declare  illegal  any  monop- 
oly formed  under  the  authority  of  the  laws  of  a  State, 
and  that  as  it  had  no  power  to  dissolve  a  corporation  con- 
stituting a  monopoly,  so  it  had  no  power  practically  to  dis- 
solve it  by   enjoining  it  from  exercising  and  enjoying  its 

1  United  States  Vinegar  Co.  v.  Schlegel  (1894)  143  N.  Y.  537. 

2  See  also,  Hopkins  v.  United  States  (1898)   171  U.  S.  578,  and  other 
cases  cited  in  the  dissenting  opinion  of  Mr.  Justice  White. 
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rights.  If  this  conclusion  is  correct,  the  only  possible 
question  that  is  open,  is,  whether  either  the  Northern 
Securities  Company  itself  or  its  promoters  could  be 
adjudged  guilty  of  a  crime.  If,  however,  the  Northern 
Securities  Company  was  itself  a  legal  enterprise  under  the 
laws  of  New  Jersey,  it  is  difficult  to  see  how  it  or  a  com- 
bination to  form  it  could  under  the  United  States  laws 
be  a  criminal  act.  The  general  result  is  that  the  Anti- 
Trust  Act,  rightly  interpreted,  did  not  apply  to  the  Nor- 
thern Securities  Company  ;  if  it  had  been  intended  to  ap- 
ply to  such  a  case,  it  would  be  unconstitutional. 

Finally,  it  should  be  said,  that  the  position  of  the 
Northern  Securities  Company,  considered  as  a  monopoly, 
was,  with  respect  to  the  maintenance  of  uniform  rates,  not 
quite  so  strong  as  it  is  generally  assumed.  It  had  the  power, 
it  is  true,  to  elect  boards  of  directors  for  the  two  competing 
railway  companies,  but  does  it  follow  that  the  directors  of 
the  two  companies  would  enter  into  an  illegal  contract  for 
the  maintenance  of  rates?  As  a  matter  of  fact,  under  the 
laws  of  the  States  by  which  the  Northern  Pacific  and  Great 
Northern  Railway  Companies  were  respectively  created, 
the  board  of  directors  of  each  was  required  to  be  composed 
of  persons  not  acting  as  directors  of  another  competing 
company.  Boards  of  directors  of  the  two  companies, 
therefore,  would  have  to  consist  of  different  persons,  and, 
while  we  must  assume  that  these  two  boards  would  act,  in 
general,  in  harmony  with  each  other,  they  could  make  no 
agreement  or  combination  to  maintain  rates  without  violat- 
ing both  the  state  laws  and  the  United  States  Anti-Trust 
Act.  If  they  should  attempt  to  make  such  an  agreement 
or  combination,  then  and  not  before  would  have  been  the 
time  for  the  courts  to  act.  It  may  be  said  that  this  remedy 
would  be  practically  ineffective  and  too  slow,  but  it 
is  better  to  be  ineffective  and  too  slow,  rather 
than  to  break  down  by  judicial  legislation,  for  the 
purpose  of  suppressing  what  is  assumed  to  be  a 
great  evil,  the  well  defined  limitations  between 
legislative  and  judicial  functions,  and  between  the 
power  of  Congress  and  the  rights  of  the  States. 
The  existence  of  the  Northern  Securities  Company 
was   doubtless   regarded    as   an    evil,  whether    rightly    or 
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wrongly,  by  an  overwhelming  majority  of  the  people  of  this 
country,  but  it  is  better  that  the  evil  should  be  permitted 
to  remain  than  that  it  should  be  suppressed  by  the  violation 
of  the  fundamental  principles  of  our  law. 

If,  however,  it  should  be  conceded  that  the  acts  pre- 
ceding the  formation  of  the  Northern  Securities  Com- 
pany or  the  Northern  Securities  Company  itself  came 
within  the  scope  of  the  Anti  Trust  Act  in  the  sense 
of  being  subject  to  its  penal  provisions  or  the  remedy 
by  injunction,  on  no  possible  theory  can  the  actual  de- 
cree granted  in  the  case  be  sustained.  By  the  terms 
of  that  decree  the  Northern  Securities  Company  is  pro- 
hibited from  voting  any  portion  of  the  stock  of  the  two 
controlled  companies  or  from  receiving  any  of  the  dividends 
on  said  stocks,  and  that,  too,  whether  these  dividends  were  de- 
rived from  purely  local  traffic  or  interstate  traffic.  Thus,  al- 
though the  Northern  Securities  Company's  ownership  and 
title  are  recognized  as  beyond  the  reach  of  the  power  of 
Congress  or  the  United  States  Court,  the  court  assumed  to 
deny  to  that  company  all  the  substantial  rights  of  owner- 
ship !  Having  denied  the  rights  of  ownership,  the  decree 
then  provides  that  the  Northern  Securities  Company  may 
return  or  transfer  "  to  the  Northern  Pacific  Railway  Com- 
pany and  the  Great  Northern  Railway  Company,  respect- 
ively, any  and  all  shares  of  stock  in  either  of  said  Railway 
Companies,  and  may  make  such  transfer  or  assignments  of 
such  stock  to  such  person  or  persons  as  now  may  be  the 
holders  and  owners  of  its  own  stock,  '  originally  issued  in  ex- 
change or  in  payment  for  the  stock  of  the  Great  Northern 
and  Northern  Pacific  Railway  Companies.'  "  According  to 
this,  the  Northern  Securities  Company  may  do  one  of  two 
things  :  If  persons  can  be  found  who  are  now  the  holders  of 
its  own  stock,  originally  issued  in  exchange  or  payment  for 
the  stock  of  the  Great  Northern  and  Northern  Pacific  Rail- 
way Companies,  it  may  return  the  last-mentioned  stock  to 
such  persons;  but  if  such  persons  cannot  be  found,  it  may 
return  or  transfer  such  stock  to  the  Northern  Pacific  Rail- 
way Company  and  the  Great  Northern  Railway  Company 
respectively,  leaving  it  to  those  companies  to  make  distri- 
bution of  the  stock.  These  provisions,  however,  are  per- 
missive merely,  and   not  compulsory,  and   it  would  seem, 
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therefore,  that  unless  the  terms  of  the  decree  are  modi- 
fied in  this  respect,  the  matter  of  the  distribution  of  the 
stocks  is  within  the  control  of  the  stockholders  themselves 
of  the  Northern  Securities  Company,  and  that  they  are  not 
bound  to  follow  the  method  of  distribution,  suggested  and 
permitted  by  the  courts.  The  object  of  the  suit  being 
practically  to  suppress  the  company,  can  the  Government 
object  to  its  stockholders  distributing  its  assets  pro  rata, 
substantially  in  the  same  way  as  they  would  upon  a  volun- 
tary dissolution  of  the  corporation  ? 

This  extraordinary  decree  was  asked  for  by  the  Govern- 
ment on  the  basis  of  two  broad  propositions.  First ;  That  the 
mere  possession  of  the  power  to  control  traffic  or  business  of 
any  kind  constituted-the  offense  of  monopoly.  In  other  words, 
as  soon  as  an  association  of  men  or  a  corporation  became 
big  and  strong  enough  to  control  its  particular  line  of  busi- 
ness, it  became  a  monopoly  and  illegal.  Secondly:  If  a 
monopoly  came  into  existence  under  state  laws,  and  al- 
though expressly  authorized  by  state  laws,  Congress  could 
suppress  it  as  a  burden  upon  interstate  commerce.  Hap- 
pily for  the  country  and  for  the  preservation  of  the  rights 
of  the  States,  these  extraordinary  contentions  were  rejected, 
although  the  Government  succeeded  in  getting  the  decree 
for  which  it  asked.  It  is  not  clear  that  even  Mr.  Justice 
Harlan  fully  accepted  the  theory  of  the  Government's 
case,  as  originally  presented  in  its  printed  brief,  or  that 
he  would  carry  his  decision  to  its  logical  conclusion  in 
another  case,  for  he  himself  points  out,  in  his  own  opin- 
ion, that  the  Northern  Securities  Company  came  into 
existence  only  for  the  purpose  of  suppressing  compe- 
tition and  that  the  transfer  of  the  stocks  of  the  Northern 
Pacific  and  Great  Northern  Companies  was  only  in  form 
and  not  in  fact  an  investment  by  the  Northern  Securities 
Company.  This  would  seem  to  distinguish  and  perhaps 
was  intended  to  distinguish  the  Northern  Securities  case 
from  that  of  the  other  great  railway  companies  in  this  coun- 
try, which,  during  the  past  decade,  have  invested  so  largely 
in  the  stocks  of  competing  railway  companies.  But  what- 
ever may  be  the  opinion  of  Mr.  Justice  Harlan,  Mr.  Jus- 
tice Brewer,  while  concurring  in  the  result,  makes  it  en- 
tirely clear  that  he  agreed  with  the  four  dissenting  judges 
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in  absolutely  rejecting  the  reasoning  upon  which  the  Gov- 
ernment's case  was  based.  The  justification  of  the  decree, 
in  his  judgment,  rests  upon  the  following  special  grounds: 
That  the  Northern  Securities  Company  was  formed 
solely  for  the  purpose  of  destroying  competition  ;  that  it 
was  conceived  and  brought  forth  in  sin  ;  that  it  had  no  cash 
in  its  treasury  or  other  means  of  its  own,  and  the  transfer 
of  stock  to  it  was  a  mere  incident  to  the  illegal  purpose 
formed  prior  to  its  incorporation,  and  not  a  bona  fide  invest- 
ment of  corporate  funds  ;  that  the  merging  of  the  control 
and  destruction  of  competition  between  the  Great  Northern 
and  Northern  Pacific  Railway  Companies  was  in  effect  op- 
posed to  the  laws  and  the  public  policy  of  the  States  under 
which  these  Railroad  Companies  were  incorporated,  and, 
therefore,  there  was  no  conflict  in  this  case  between  the 
jurisdiction  of  the  State  and  the  jurisdiction  of  the  United 
States.  In  other  words,  the  decree,  while  in  conformity 
with  the  general  spirit  of  the  Anti-Trust  Act,  also  carried 
into  effect  the  purpose  and  policy  of  the  States  of  Minnesota 
and  Wisconsin. 

The  learned  Justice  further  stated  at  the  conclusion  of 
his  opinion  (evidently  for  the  purpose  of  emphasizing  the 
limited  scope  of  the  actual  decision,  and  his  repudiation  of 
the  startling  doctrine  advanced  by  the  government): 

"  I  have  felt  constrained  to  make  these  observations  for  fear  that  the 
broad  and  sweeping  language  of  the  opinion  of  the  court  might  tend  to 
unsettle  legitimate  business  enterprises,  stifle  or  retard  wholesome  business 
activities,  encourage  improper  disregard  of  reasonable  contracts,  and  invite 
unnecessary  litigation."' 

As  a  result  of  the  foregoing,  it  would  seem,  that  the  fol- 
lowing propositions  may  be  stated  with  reasonable  cer- 
tainty : 

/.  The  Northern  Securities  decision  is  wrong  on  princi- 
ple, involving  a  wrong  interpretation  of  the  Anti-Trust  Act 
and  a  wrong  interpretation  of  the  powers  of  Congress  under 
the  Constitution;  and,  with  all  deference,  the  actual  decree 
rendered,  in  its  full  length  and  breadth,  is  absolutely  inde- 
fensible and  violative  of  fundamental  principles. 

2.  The  United  States  Supreme  Court,  as  now  consti- 
tuted,  will   not    carry    this    decision   to   its   logical    conse- 
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quences.  The  decision  will  be  recognized,  and  more  and 
more  clearly  as  time  goes  on,  as  a  piece  of  judicial  legisla- 
tion, resulting  from  the  assumed  necessity  of  suppressing 
what  was  supposed  to  be  a  great  evil,  and  of  averting 
greater  evils  of  a  similar  character,  which  it  was  feared 
this  one  might  produce. 

3.  The  primary  practical  result  of  the  Northern  Securi- 
ties decision  will  be  simply  that  the  Northern  Securities 
Company  itself  will  be  practically  suppressed  and  all  simi- 
lar plans  of  merger,  if  there  were  any  such,  must  be  aban- 
doned ;  but  the  actual  concentration  of  power  and  sup- 
pression of  competition  which  the  Northern  Securities 
Company  was  supposed  to  secure  will  either  continue  to 
exist  in  the  hands  of  the  promoters  of  that  enterprise  or  of 
those  controlling  a  still  larger  combination  of  railway 
interests. 

4.  The  Pennsylvania  Railway  Company,  the  New  York 
Central  &  Hudson  River  Railway  Company,  and  other 
large  railway  companies,  which  have  consolidated  with  or 
bought  control  of  competing  railway  companies,  are  safe 
from  attack  by  the  United  States  Government  under  the 
existing  Anti-Trust  Act. 

5.  The  large  industrial  combinations,  such  as  the  Stand- 
ard Oil  Company,  United  States  Steel  Company  and  others, 
are  also  safe  from  attack  by  the  United  States  Government 
under  existing  laws. 

6.  Joint  traffic  associations  between  competing  railway 
companies  are  illegal,  even  though  they  provide  simply  for 
the  maintenance  of  reasonable  rates,  because  the  union  of 
railway  companies  is  supposed  to  constitute  a  monopoly. 

7.  Joint  selling  agencies  and  associations  for  maintaining 
prices  among  competing  manufacturing  or  trading  com- 
panies are  legal,  if  they  are  in  all  respects  reasonable,  and 
the  companies  are  not  so  big  as  to  constitute  a  monopoly. 
If  they  do,  however,  constitute  a  monopoly,  then  they  are 
illegal,  whether  reasonable  or  unreasonable,  because  the 
test  of  reasonableness  does  not  apply  to  monopolies. 

The  writer  has  not  intended  to  express  any  opinion  on 
the  merits  of  the  Trust  question.     That  question  presents 
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grave  problems  and  must  be  soberly  considered.  He  has 
simply  endeavored  to  study  the  situation  as  it  exists  to-day 
from  the  view-point  of  a  lawyer.  The  knowledge  that 
comes  from  such  study  is  the  first  prerequisite  to  a  right 
determination  as  to  the  remedy.  The  art  of  statesmanship, 
like  the  art  of  surgery,  should  be  based  on  exact  knowledge 
and  should  be  practiced  only  by  those  who  are  possessed 
of  such  knowledge.  It  is  so  easy,  in  our  haste  to  apply  a 
remedy  for  evils,  real  or  imaginary,  existing  in  our  bodies 
physical  or  politic,  to  aggravate  instead  of  removing  them. 
The  agitation  of  the  Trust  question  in  modern  times,  voci- 
ferously supported  by  quacks  and  charlatans,  and  stimulat- 
ing ill-considered  action  by  legislatures  and  courts,  is  an 
apt  illustration.  If  it  had  not  been  declared,  as  it  was  de- 
clared in  the  Addyston  Steel  &  Pipe  case,  that  an  associ- 
ation of  manufacturers,  however  innocent  and  however 
necessary  to  prevent  "financial  suicide,''  was  illegal,  there 
would  have  been  no  necessity,  or  at  least  much  less  induce- 
ment for  the  formation  of  the  United  States  Steel  Com- 
pany. If  it  had  not  been  held,  as  it  was  held  in  the  Traffic 
Association  cases,  that  agreements  to  maintain  uniform  and 
reasonable  rates  among  competing  railway  companies,  were 
illegal,  there  would  have  been  no  necessity  or  at  least  much 
less  inducement  for  the  formation  of  the  Northern  Securi- 
ties Company  or  for  adopting  the  modern  policy  of  com- 
munity of  interest,  involving  the  buying  of  control  of  or  a 
dominant  influence  in  competing  railway  companies.  Hav- 
ing necessitated  or  at  least  stimulated  this  policy  of  combi- 
nation, we  now  say  that  those  who  have  been  joined 
together  must  be  put  asunder.  Is  this  sensible  ?  Someone 
has  said  that  the  Northern  Securities  decision  was  not  only 
good  sense,  but  also  good  law,  and  for  the  public  welfare. 
It  is  respectfully  submitted  that  the  law  is  now  good  only 
so  far  as  the  Northern  Securities  Company  itself  is  con- 
cerned and  cases  involving  precisely  similar  facts,  that  the 
Government's  law  was  bad  both  before  the  decision  and 
since,  as  the  court,  while  granting  the  decree  asked  for  by 
the  Government,  rejected  its  legal  propositions.  As  for  the 
public  welfare,  it  may  be  that  the  attack  upon  the 
Northern  Securities  combination  checked  the  wild  specula- 
tive spirit    which  preceded    its  formation  ;  but  would  not 
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natural  forces  have  taken  care  of  that,  as  they  have  taken 
care  of  Mr.  Sully  and  his  cotton  bubble,  and  in  times  past 
of  all  the  blowers  of  speculative  bubbles?  Whether  it  will 
have  the  effect  of  preventing  the  suppression  of  competi- 
tion and  the  maintenance  of  rates  between  the  Northern 
Pacific  and  Great  Northern  Railway  Companies  is  yet  to  be 
determined. 

So  far  as  now  appears,  one  of  two  things  seems  likely  to 
happen :  Either  the  practical  concentration  of  power  and 
control  will  remain  in  the  hands  of  the  promoters  of  the 
Northern  Securities  Company,  or  it  will  be  superseded  by 
a  still  more  formidable  concentration  of  power,  namely,  by 
the  practical  union  of  the  Northern  Pacific,  Union  Pacific 
and  Southern  Pacific  Companies. 

George  F.  Canfield. 


A  BRIEF  HISTORY  OF  THE  PAROL  EVIDENCE 

RULE. 

In  the  following  pages  an  attempt  is  made  to  trace  the 
history  of  that  part  of  the  Parol  Evidence  rule  which  de- 
clares that  a  written  memorial  of  a  transaction  is  not  dis- 
putable by  the  parties  as  to  the  terms  of  the  transaction. 
There  are  of  course  other  parts  to  the  rule  generally  known 
by  that  name.  The  so-called  Parol  Evidence  rule  in  truth 
deals  not  with  a  rule  of  evidence,  but  with  the  nature  of 
legal  acts.1  The  various  aspects  of  legal  acts  which  it  in- 
volves may  be  distinguished  under  four  heads  :  (i)  the  Crea- 
tion of  a  legal  act;  (2)  its  Integration  (or  reduction  to  writ- 
ing) ;  (3)  its  Solemnization ;  (4)  and  its  Interpretation.  The 
first  of  these  concerns  chiefly  the  problems  of  delivery,  as 
completing  the  act,  and  of  intent  or  mistake,  as  affecting  the 
bindingness  of  the  act.  The  second  concerns  the  conclu- 
siveness of  the  writing,  as  solely  embodying  the  terms  of 
the  act.  The  third  concerns  the  necessity  of  such  formali- 
ties as  writing,  sealing,  signing,  and  attestation.  The  fourth 
concerns  the  application  of  the  terms  of  the  act  to  external 
objects.  In  all  of  these  the  term  "  parol  evidence  rule  "  is 
more  or  less  constantly  employed.  But  it  is  with  the  sec- 
ond alone  that  we  are  here  concerned.  The  inquiry  is 
this:  The  modern  rule  being  that  when  the  parties  have  em- 
bodied a  transaction  in  a  document,  the  writing  is  indisputable 
as  to  the  terms  of  the  transaction,  how  far  back  in  our  history 
does  this  rule  go,  and  what  were  the  circumstances  of  its  origin 
and  development? 

It  might  have  been  supposed  that  this  great  principle  of 
our  law  had  come  down  to  us  as  a  continuous  tradition 
from  the  earliest  days.  The  indisputability  of  a  writing's 
terms  seems  to  harmonize  with  that  rigid  formalism  of 
primitive  days  which  is  elsewhere  in  the  law  constantly 
observable.  Resting  though  it  does  now  on  a  rational  foun- 
dation of  experience  and  policy,  did  it  not  nevertheless 
exist,  even   at  the  very  beginning,  as  a  natural  part  of  the 

'Thayer,  Preliminary  Treatise  on  Evidence,  c.  10;  Greenleaf  on  Evi- 
dence, 1 6th  ed.,  305a. 
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earlier  system?  Curiously  enough,  its  history  is  quite 
the  contrary.  Our  primitive  system  knew  it  not.  Only 
towards  the  end  of  the  middle  ages  does  it  come  into  being ; 
and  only  in  fairly  modern  times  does  it  gain  complete  rec- 
ognition. Its  history  falls,  by  a  rough  division,  into  three 
periods,  I  from  primitive  times  till  the  vogue  of  the  seal, 
in  the  1200s;  II  then,  on  English  soil,  till  the  statute  of 
frauds  and  perjuries,  in  1678;  III  and  thence,  its  modern 
recognition. 

I.  2  In  the  primitive  Germanic  notions  of  the  time  of  the 
barbarian  invasions  and  under  the  Merovingian  and  Car- 
lovingian  monarchies,  there  was  certainly  no  notion  of  the 
indisputability  of  the  terms  of  a  document.  This  is  ex- 
plained, and  was  indeed  predetermined,  by  the  character 
of  the  civilization  of  those  peoples.  When  the  Germanic 
tribes  spread  west  and  south,  and  absorbed  the  Roman  ter- 
ritories in  Gaul,  Spain,  and  Northern  Italy,  they  brought 
with  them  two  marked  traits, — an  ignorance  of  letters,  and 
a  legal  system  of  formal  oral  transactions.  They  found 
writing  in  use  among  the  Romanized  peoples,  and  (in  Italy 
at  least)  an  advanced  habit  of  transaction  by  notarial  docu- 
ments ;  and  this  they  in  part  fell  in  with.  But  it  remained 
alien  to  their  own  ideas ;  and  after  the  dissolution  of  the 
Carlovingian  empire  and  the  subsidence  of  Romanesque  in- 

2The  materials  for  this  first  part  of  the  story  are  to  be  gleaned  from 
the  following  works:  1877-8,  Ficker,  Beitrage  zur  Urkundenlehre;  1887, 
Posse,  Die  Lehre  von  Privaturkunden;  1889,  Bresslau,  Handbuch  der 
Urkundenlehre  fur  Deutschland  und  Italien,  I,  476-555;  1887-92,  Brunner, 
Deutsche  Rechtsgeschichte  (based  upon  earlier  separate  essays  by  the  same 
author,  especially  his  Rechtsgeschichte  der  romischen  und  germanischen 
Urkunden);  1903,  Brunner,  Grundziige  der  deutschen  Rechtsgeschichte 
(confirming  his  earlier  results);  1885,  Heusler,  Institutionen  des  deutschen 
Privatrechts;  1895,  A.  S.  Schultze,  Zur  Lehre  vom  Urkundenbeweise, 
Zeitschrift  fur  das  Privat  und  Oeffentliches  Recht,  XXII,  70;  1898, 
De"clareuil,  Les  preuves  judiciaires  dans  le  droit  franc,  du  V  au  VII  siecle, 
in  Nouv.  revue  Hist,  du  droit  fr.  et  etrang.  XXI,  220,  747,  757  (independ- 
ently reaching  results  in  harmony  with  the  German  scholars);  1902, 
Schroeder,  Lehrbuch  der  deutschen  Rechtsgeschichte,  4th  ed.(  361,  698. 
All  these  scholars  are  in  substantial  agreement  upon  the  historical  facts 
to  be  referred  to.  Pertile  (Storia  del  diritto  italiano,  ed.  1900,  VI,  pt.  1,  pp. 
417-419)  is  in  accord  as  to  the  main  points,  yet  does  not  notice  the  im- 
portance of  the  seal;  but  in  Italy  the  early  vogue  of  notaries  gave  a  different 
turn  to  the  story  of  its  local  law.  Stouff  (Etude  sur  la  formation  des  con- 
trats  par  1'  ccriture  dans  le  droit  des  formules  du  Ve  au  Xlle  siecle;  Nou- 
velle  revue  hist,  de  droit,  XI,  249;  1887)  ignores  entirely  the  historical 
place  of  the  seal;  but  Bresslau  and  Posse  had  not  at  that  date  published 
their  researches  copiously  confirming  Ficker's. 
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fluence  (say,  by  the  900s),  the  alien  element  that  had  found 
entrance  was  excised,  and  the  development  of  their  native 
system  proceeded  on  its  own  main  lines.3  The  document, 
then,  even  in  its  most  definite  type  {carta),  is  in  the  Ger- 
manic system  merely  one  of  the  symbols  that  entered  into 
the  formalism  of  the  transaction,  and,  like  the  wand,  the 
glove,  and  the  knife,  has  an  efficacy  independent  of  its 
written  tenor, — which  indeed  could  mean  nothing  to  the  par- 
ties who  employed  it : 

*  "In  the  legal  affairs  of  a  people  who,  from  the  lowest  churl  to  the 
great  Emperor  Charles,  were  unskilled  alike  in  reading  and  in  writing,  the 
written  document  could  have  but  a  precarious  position,  and  its  acceptance 
into  legal  practice  was  opposed  by  all  sorts  of  obstacles, — in  particular,  by 
an  almost  ineradicable  distrust  of  everything  written,  which  they  feared 
with  the  fear  of  a  man  who  stands  weaponless  and  helpless.  For  us  mod- 
erns a  written  document  is  quite  another  thing  than  for  the  Germanic 
tribes,  confronted  with  it  yet  not  comprehending  it.  Nowadays,  our  docu- 
ments of  debt,  or  the  like,  we  write  ourselves,  or  at  least  sign  them  after 
perusal;  we  are  masters  of  them,  and  we  know  that  the  thing  we  have 
written  or  signed  is  precisely  what  it  is,  and  no  fearsome  mysterious  thing. 
Quite  otherwise  with  the  Germanic  peoples,  confronted  with  the  alien  prac- 
tice of  legal  writings,  upon  their  invasions  of  Roman  regions.  The  grantor 
of  land,  the  borrower  of  money,  could  neither  read  nor  write  the  document 
which  might  be  executed  in  his  name;  he  could  but  mark  his  cross  at  the 
bottom  and  hope  that  all  was  right.  Thus  we  hear,  even  in  the  early  1200s, 
a  certain  bailiff  of  the  abbey  of  Pruem,  in  a  litigation  with  the  abbey  be- 
fore Henry  IV,  scornfully  protesting,  when  the  abbey  produces  a  royal 
charter  against  him,  that  a  partisan  scribe  could  indite  whatever  he  might 
please  to  invent  ('  irridens  testamenta,  dicens  quod  penna  cuiuslibet 
quelibet  notare  posset,  non  ideo  suutn  jus  amittere  deberet').  So  too,  in 
even  a  later  age,  there  was  an  almost  proverbial  verse5  which  ran,  '  On  parch- 
ment scribes  may  place  with  ease,  Exactly  what  their  own  minds  please.' 
It  is,  in  short,  easy  to  imagine  the  mistrust  which  must  in  those  days  have 
attached  itself  to  the  written  document.  *  *  *  The  truth  is  that  the 
legal  value  of  the  carta  consisted  in  this,  that  by  means  of  it  the  legal 
transaction  was  completed.  *  *  *  The  grantor  of  a  piece  of  land  could 
transfer  it  in  the  ancient  national  form  of  sale  and  vestitura,  or  he  could 
now  accomplish  the  transfer  by  means  of  the  document  {'per  cartam  ven- 
ditionis),  and  the  traditio  per  cartam  effected  the  transfer  of  ownership, 
just  as  before  this,  the  sale  had  done.  *  *  *  Thus  the  traditio  carta 
was  itself  a  formal  act.  The  act  of  delivery  of  the  document  was  per- 
formed by  the  maker  grasping  the  still  blank  parchment,  lifting  it  from  the 

3  Ficker,  I,  83-88;  Brunner,  R.  G.,  I,  399,  II,  420;  id.,  Grundz,4i,  119; 
Pollock  &  Maitland,  II,  88-190. 

'Heusler,  I,  86.         6  Konrad  von  Wiirzburg,  Schwanritter,  1.  571. 
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earth  (in  land  transfers  at  least,  by  Frankish  usage),  calling  upon  the  wit- 
nesses to  grasp  it  with  him,  handing  it  to  the  scribe  to  fill  out  the  writing, 
and,  after  signatures  affixed,  delivering  it  to  the  grantee." 

In  this  stage,  then,  the  carta  merely  plays  a  convenient 
part,  first,  by  enabling  the  formal  delivery  of  the  land  to  be 
made  symbolically  away  from  the  premises,  and,  next,  by 
preserving  against  future  forgetfulness  the  names  of  the 
witnesses.6  The  important  and  unquestionable  fact  is  that 
the  tenor  of  the  writing  does  not  legally  and  bindingly  estab- 
lish anything.'1  If  the  truth  of  its  statements  is  disputed — 
the  amount  of  money  loaned,  the  area  of  land  conveyed,  the 
conditions  annexed — ,  the  terms  of  the  transaction  may  and 
must  be  proved  by  calling  the  witnesses  to  it,  regardless  of 
any  contradiction  of  the  writing.8  The  attendant  witnesses 
continued  to  be,  as  they  had  been,  the  main  reliance  for  the 
proof  of  a  disputed  transaction.  The  procedure  for  dis- 
puting by  the  witnesses'  oaths  the  correctness  of  the 
document  was  elaborate  and  well-settled,  and  its  ultimate 
settlement  might  turn  upon  a  wager  of  battle.  How  long 
was  the  persistence  of  this  subsidiary  status  of  the  docu- 
ment, and  how  continuous  the  connection  between  Germanic 
usage  and  early  Anglo-Norman  legal  ideas,  may  be  seen 
from  the  following  record  of  English  litigation  two  hundred 
years  after  the  Conquest : 

1292,  Anon.,  Year  Book  20  Edw.  I,  258  (Horwood's  ed.):  "  A  brought 
the  mordancester  against  B,  on  the  death  of  his  father,  for  tenements  in 
C;  and  he  prayed  the  assise. — B.  'There  ought  not  to  be  an  assise:  for 
see  here  your  father's  charter,  by  which  he  enfeoffed  us  and  put  us  in  good 
seisin.  Judgment  if  there  ought  to  be  an  assise.' — A.  '  I  admit  perfectly 
that  the  charter  is  the  deed  of  my  father;  but  I  tell  you  that  he  gave  you 
the  tenements  by  that  charter  upon  these  terms,  viz.,  that  you  should  hold 
it  for  one  month,  and  that  at  the  end  of  the  month  you  should  espouse  his 
daughter  Emma;  and  that  if  you  did  not,  the  land  should  revert  to  him  and 
his  heirs.  Now,  he  died  within  the  month,  and  at  the  end  of  the  month 
you  would  not  marry  his  daughter;  therefore  we  pray  judgment  if  there 
ought  not  to  be  an  assise.' — B.  '  You  have  admitted  the  charter,  which  is 

6  Ficker,  I,  85  ;  Bresslau,  I,  729,  730. 

7  Ficker,  82  ff;  Brunner,  R.  G.,  I,  393,  II,  420;  id.,  Grundz,  76,  119, 
159;  Heusler,  I,  91;  Declareuil,  757;  Bresslau,  483,  500,799;  Schultze,  101; 
Pertile,  417;  Glasson,  Hist,  du  droit  et  des  inst.  de  la  France,  III,  503. 

8  "That  the  probative  value  of  a  document  lay  only  in  its  witnesses 
may  be  gathered  from  the  fact  that  the  word  urkunde  meant  nothing  else 
than  'witness'."    Schroeder,  361;  so  Brunner,  R.  G.  II,  391. 
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simple  and  unconditional.  Judgment  if  there  ought  to  be  an  assise.' — A. 
'  Whatever  the  words  of  the  charter  may  be,  such  was  the  covenant  between 
my  father  and  his  friends  and  your  friends;  ready  &c.' — B.  'The  reverse. — 
Therefore  to  the  country.' — The  Jurors  said  that  such  was  the  contract 
even  as  A  said;  and  that  his  father  died  within  the  month. — They  were 
asked  if  he  died  seised  in  his  demesne  as  of  fee. — The  Jurors.  '  We  pray 
your  assistance.' — The  Justice.  'And  inasmuch  as  it  is  found  that  the 
estate  of  B  was  conditional,  which  condition  was  not  specifically  performed, 
by  reason  of  the  default  of  B.,  and  therefore  his  seisin  was  null.'"9 

II.  The  rise  of  the  seal  brings  a  new  era  for  written  docu- 
ments, not  merely  by  furnishing  them  with  a  means  of 
authenticating  genuineness,  but  also  by  rendering  them 
indisputable  as  to  the  terms  of  the  transaction  and  thus 
dispensing  with  the  summoning  of  witnesses.  The  vogue 
of  the  seal  and  of  the  transaction-witness  wax  and  wane, 
the  one  relatively  to  the  other.10  This  legal  value  of  the 
seal  was  the  result  of  a  practice  working  from  above  down- 
wards, from  the  king  to  the  people  at  large.  It  is  involved, 
in  the  beginning,  with  the  principle  that  the  king's  word  is 
indisputable.  Who  gives  him  the  lie,  forfeits  life.  The 
king's  seal  to  a  document  makes  the  truth  of  the  document 
incontestable.  This  leads,  along  another  line,  to  the  modern 
doctrine  of  the  verity  of  judicial  records, — to  be  noticed 
later.  Here,  for  private  men's  documents,  its  significance 
is  that  the  indisputability  of  a  document  sealed  by  the  king 
marked  it  with  an  extraordinary  quality,  much  to  be  sought 
after.  As  the  habitual  use  of  the  seal  extends  downwards, 
its  valuable  attributes  go  with  it.  First,  a  few  counts  and 
bishops  acquire  seals ;  and  then  their  courtesies  are  sought 
in  lending  the  impress  and  guarantee  of  their  seal  to  some 
document  of  an  inferior  person,  as  serving  him  in  future 
instead  of  witnesses.11  Finally,  the  ordinary  freeman  comes 
usually  to  have  a  seal ;  and  his  seal  too  makes  a  document 
indisputable — at  least,  by  himself.     This  extension  of  the 

9  Another  case  of  a  similar  sort  is  cited  by  Professor  Thayer  (Prelim- 
inary Treatise  on  Evidence,  105)  from  Forsyth,  who  cites  from  Jocelyn  de 
Brakelonde.  About  the  1300s,  the  following  passage  also  is  found:  Mirror 
of  Justices,  ubi  infra,  pp.75,  115,  152,  163  ("a  charter  is  vicious  if  it  testifies 
that  a  gift  has  been  made,  whereas  as  yet  there  has  been  no  deliver)'  of 
seisin  "). 

10  Ficker,  I,  94,  95,  106,  107,  115;  Bresslau,  510-549;  Brunner,  R.  G., 
I,  393,  II,  420,  523. 

"Ficker,  94. 
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seal  begins  in  the  iooos,  and  is  completed  by  the  1200s.12 
Thus  the  old  regime  of  proof  by  transaction-witnesses 
disappears  by  degrees  ;  by  the  1300s  they  are  almost  super- 
fluous.13 This  means  that  when  a  transaction  has  been 
made  by  writing,  the  parties  rely  for  their  future  proof  not 
on  witnesses  called  in  at  the  time  of  the  transaction,  but  on 
the  opponent's  seal  found  affixed  to  the  document,  which 
thereby  makes  its  terms  indisputable  by  him  as  repre- 
senting the  actual  terms  of  the  transaction  between  the 
parties.14 

The  tool  for  shaping  the  new  doctrine  had  now  been 
supplied ;  and  it  remained  to  develop  and  extend  the  doc- 
trine. Here  it  must  be  remembered  that  in  Anglo-Norman 
times  people  are  still,  on  the  whole,  unfamiliar  with  writing, 
and  that  the  chief  varieties  of  transaction— namely,  those 
affecting  land — are  still  practised  with  oral  forms;18  the 
essential,  working  conception  is  the  livery  of  seisin,  not  the 
charter.  Whatever  virtue  there  is  in  the  writing  is  testi- 
monial only.  It  furnishes  one  sort  of  proof;  but  it  is  not 
a  necessary  kind  of  proof,  and  the  main  thing  is  something 
done  apart  from  the  writing.     "  This  indenture  "  merely 

12  Ficker,  91,97;  Bresslau,  534  ("by  the  second  half  of  the  1200s 
even  ordinary  burgers  seal  their  documents  ") ;  Holmes,  The  Common  Law, 
272 ;  Pollock  and  Maitland,  II,  221  ("  at  the  date  of  the  Conquest  the  Nor- 
man duke  has  a  seal,  and  his  cousin  the  late  King  of  England  had  a  seal ; 
*  *  *  before  the  end  of  the  thirteenth  century  the  free  and  lawful  man 
usually  had  a  seal "). 

13  Ficker,  95-97 ;  Bresslau,  545.  The  course  of  thought  is  seen  in  the 
attribution  of  the  qualities  of  a  witness  to  the  seal,  as  in  a  much  quoted 
passage  of  the  Schwabenspiegel,  c.  34,  §  2  :  "  Hilfet  ein  toter  geziuge  [i.  e. 
die  briefe]  als  wol  dir  als  ein  lebendiger  "  (Schultze,  119). 

14  Ficker,  82-91 ;  Bresslau,  546  ("there  is  therefore  no  counter-proof 
allowable  against  the  statements  of  fact  [den  sachlichen  Berichi\  in  a 
sealed  document");  id.  539  ("as  a  first  principle  of  the  law  for  docu- 
mentary proof  in  Germany  after  the  1200s,  it  may  be  considered  *  * 
[exceptions  excepted]  that  the  sealing  was  an  indispensable  requirement 
for  the  legal  evidential  force  of  a  document,  no  matter  who  was  its 
author");  Schroeder,  701;  Schultze,  103,  118.  This  was  long  ago  noted 
by  Mr.  Justice  Holmes  for  English  law:  1881,  The  Common  Law,  272. 
Space  does  not  suffice  to  note  the  very  interesting  stages  of  progress, 
pointed  out  by  Ficker  and  Bresslau,  by  which  this  result  was  reached.  The 
indenture  or  chirograph  of  the  Anglo-Saxons  was  one  of  the  intermediate 
expedients  for  securing  genuineness  and  conclusiveness.  But  the  seal 
proved  its  superiority  for  the  latter  purpose,  and  finally  prevailed. 

15  Pollock  &  Maitland.  II,  83,  93,  202,  217. 
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"  witnesseth  ";  and  the  now  time-worn  phrase  was  once  the 
actual  conception.16 

So  long  as  this  notion  of  the  operative  element  of  trans- 
actions persisted,  it  must  oppose  a  constant  obstacle  to  the 
progress  of  the  idea  of  an  indisputable  sealed  document. 
Since  the  writing  is  not  the  vital  thing,  why  yield  to  its 
terms?  And  so  for  two  centuries  or  more  the  extension 
and  adaptation  of  the  new  idea  is  slow.  For  mercantile 
contracts,  the  advance  seems  to  be  settled  by  the  1300s.17 
But  for  land-transactions  there  is  more  tardy  progress. 
By  that  time,  charters  (i.  e.  deeds)  were  becoming  neces- 
sary accompaniments;18  but  they  were  not  yet  indisputable 
in  every  respect.  For  example,  Littleton,  about  1466,  tells 
us19  that  where  the  deed  is  absolute  and  the  livery  of  seisin 
was  made  with  an  oral  condition,  still  the  condition  is 
enforceable,  because  "nothing  of  the  tenements  passeth  by 
the  deed,  for  that  the  condition  is  not  comprised  ";  and 
again20  that  though,  for  a  condition  attached  to  the  transfer 
of  a  freehold,  some  writing  must  be  shown,  yet  "a  man 
may  be  aided  upon  such  a  condition  by  the  verdict  of 
twelve  men  taken  at  large," — just  as  the  twelve  men,  in  the 

16  The  word  urkunde  signified,  by  etymology,  "witness":  note%,  supra. 
This  was  the  usual  conception  still  in  the  1300s  and  1400s;  see  the  citation 
supra,  note  13;  and  the  following  :  Circa  1300,  Mirror  of  Justices,  b.  II,  c.  27, 
Seld.  Soc.  Pub.  VII,  75  ("escritz  tesmonials  de  contracts,"  i.  e.  deeds) ;  b. 
Ill,  c.  23,  ib.  107,  152  ("by  way  of  aid  for  men's  memory  are  writings, 
charters,  and  muniments  very  necessary  for  to  testify  the  conditions  and  the 
points  of  contracts");  I466(?),  Littleton's  Tenures,  sectt.  365,  371  ("un 
escript  south  seale,  provent  mesme  la  condition");  and  it  persists  as  a 
phrase  to  the  time  of  Sheppard's  Touchstone,  in  the  1600s:  c.  IV,  p.  50 
("  a  deed  is  a  writing  or  instrument,  written  on  paper  or  parchment,  sealed 
and  delivered,  to  prove  and  testify  the  agreement  of  the  parties  whose  deed 
it  is  to  the  things  contained  in  the  deed  "). 

17  1368,  Y.  B.  41  Edw.  Ill,  10,  6  (quoted /w/). 

18  Pollock  &  Maitland,  II,  82,  91. 

19  Tenures,  sect.  359. 

20  Ibid.,  sect.  366.  Compare  the  following,  in  1523:  Y.  B.  14  H. 
VIII  17,  6  and  7  (Brudnel,  J.:  "  Such  things  as  pass  by  parol,  are  as  well 
by  parol  as  written  on  condition ;  for  every  grant  of  a  chattel  is  good  on 
condition  without  writing ;  for  a  deed  is  nothing  but  a  proof  and  testi- 
monial of  the  agreement  of  the  party, — as  a  deed  of  feoffment  is  nothing 
but  a  proof  of  the  livery,  for  the  land  passes  by  the  livery;  but  when  the 
deed  and  the  livery  are  joined  together,  that  is  a  proof  of  the  livery"). 
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case  (above  cited)  of  two  centuries  before,  aided  the  plain- 
tiff by  a  verdict  directly  contradicting  the  deed.21 

On  the  other  hand,  Littleton  in  the  very  same  treatise82 
is  mentioning  as  "common  learning '' that  a  plea  of  con- 
dition, except  in  some  special  cases,  shall  not  defeat  a  free- 
hold "unless  he  showeth  the  proof  in  writing."  The  1400s 
were  evidently  a  transition  period.  By  the  time  of  Coke's 
commentary  upon  Littleton  and  of  Sheppard's  Touchstone, 
by  the  1600s,  on  the  whole— the  modern  rule  of  indisputa- 
bility is  established  for  all  transactions  affecting  realty.23 

No  doubt  by  that  time  the  surrounding  circumstances 
had  facilitated,  and  judicial  reflection  and  conscious  policy 
had  stimulated,  the  natural  growth  of  the  newer  rule.  In 
the  first  place,  the  community  had  become  more  generally 
lettered,  and  this  in  its  turn  had  resulted  from  the  spread  of 
the  printing  process  in  the  late  1400s.  Reading  and 
writing  were  no  longer  the  mysterious  arts  of  a  few.  It 
was  natural  to  hold  that  a  man  was  bound  by  his  written 
version  of  the-  transaction,  when  he  might  easily  guard 
himself  against  the  writing's  being  deficient  in  some  of  the 
agreed  terms  ;34  and  it  was  the  more  natural  to  rely  wholly 

21  In  a  later  day,  this  tradition  is  thus  expounded  :  Ante  1726,  Gilbert, 
Evidence,  84  ("  Things  that  lie  in  livery  may  be  pleaded  without  deed ; 
*  *  so  a  man  may  plead  a  demise,  without  deed,  and  give  the  indenture 
in  evidence,  for  the  indenture  may  be  used  as  an  evidence  of  the  contract 
that  would  be  good  whether  there  were  any  indenture  or  not.  *  *  [Livery 
of  seisin]  is  a  fact  a  man  cannot  impeach  or  deny,  and  this  is  from  the 
n  toriety  of  the  ceremony,  *  *  therefore  if  the  defendant  pleads  the 
livery  and  seisin  of  the  plaintiff,  the  plaintiff  cannot  reply  that  the 
livery  was  conditional,  without  showing  the  deed,  inasmuch  as  the  plaintiff 
is  estopped  to  defeat  his  own  livery  by  a  naked  averment  and  parol  evi- 
dence only.  But  the  jury  are  not  estopped  on  the  general  issue  from 
finding  such  a  conditional  feoffment,  for  the  jury  are  men  of  the  neighbor- 
hood that  are  supposed  to  be  present  at  the  solemnity  *  *  and  by  con- 
sequence may  exhibit  the  condition  on  the  feoffment.  But  since  the  use  of 
the  solemnities  before  men  of  the  country  hath  ceased  *  *  therefore 
the  statute  of  frauds  and  perjuries  hath  enacted  that  no  *  *  [estates] 
shall  be  assigned,  granted,  or  surrendered  unless  it  be  by  deed  or  note  in 
writing").  22  Sect.  365. 

23  Yet,  even  in  Sheppard's  day,  relics  remain,  as  where  he  says  (c.  IX) 
that  if  the  words  of  livery  are  to  one  effect  and  the  deed  to  another  effect, 
the  deed  is  void  ;  though  if  the  livery  is  secundum  formam  chartae,  any 
additional  words  of  oral  livery  are  void. 

24  E.  g.,Babington,  J.,  in  1430,  Y.  B.  8  H.  VI,  26,  15,  repudiating 
proof  of  an  oral  condition  to  qualify  a  deed  :  "  And  it  will  be  adjudged  my 
own  folly  that  I  did  not  wish  to  have  it  written  in."  The  contrast  between 
this  effect  of  the  spread  of  letters,  and  the  effect  on  the  doctrine  of  inten- 
tion or  mistake,  is  worth  noticing ;  in  the  latter  aspect,  it  bound  a  man  to 
what  was  in  the  deed  ;  in  the  present  aspect,  it  kept  out  what  was  not  in 
the  deed. 


346  COLUMBIA  LAW  REVIEW. 

upon  the  writing-  since  the  dying  out  of  old  custom  (due  in 
part  to  jury-trial)  had  made  transaction-witnesses  not  com- 
monly available.  In  the  second  place,  mercantile  custom 
had  already  pointed  the  way  in  advance.  The  Lombards 
in  London  (and  doubtless  also — somewhat  later — the 
Flemings  and  the  Hansas)  were  employing  the  commercial 
forms  which  had  developed  with  the  revival  of  commerce 
in  the  preceding  three  centuries.  These  mercantile  docu- 
ments of  debt  had  already  invented  the  device  of  indisputa- 
bility,— to  some  extent,  no  doubt,  preserving  in  tradition 
the  expedients  of  the  advanced  Roman  law.  Such  models 
can  be  seen  to  have  had  some  influence  upon  English 
ideas.25  In  the  third  place,  the  rigid  control  of  the  jury 
influenced  the  judges,  indirectly,  by  leading  them  to  keep 
from  the  jury  all  alleged  oral  transactions  which  might  be 
misused  by  them  to  overturn  the  words  of  the  writing. 
The  safety  of  written  proof  was  supposed  to  be  at  stake. 
If  the  parties  were  allowed  to  put  in  averments  extraneous 
to  the  writing,  it  must  go  to  the  jury,  and  there  was  no 
telling  what  the  jury  might  do  ;  but  if  the  judges  took 
exclusive  charge,  they  could  better  control  the  situation. 
This  reasoning   is   not   much    reported    till   later  times,28 

25  As  early  as  the  1200s,  this  leaven  is  seen  working;  "  Note  that  by 
the  law  merchant  a  man  cannot  wage  his  law  against  a  tally"  :  1222,  Y. 
B.  20  Edw.  I,  p.  68 ;  and  the  same  rule  for  a  sealed  confession  of  debt  is 
put  forward  as  late  as  1460  as  a  "custom  of  London  "  :  Y.  B.  39  H.  VI, 
34,  46,  cited  in  Thayer,  Preliminary  Treatise,  394.  Further  illustrations 
are  furnished  in  Pollock  &  Maitland,  II,  212,  222.  For  this  doctrine  of 
the  foreigners'  commercial  law,  see  Baldus,  Consilia  I,  no.  48  ("  Stabiles 
et  firmae  debent  esse  scriptural  mercatorum, — juxta  illud  vulgare  dictum 
'quodscripsi  scripsi,'  quia  scriptura  mercatorum  et  campsorum  habetur 
pro  sententia  et  sua  fide  transit  in  rem  judicatam"),  quoted  in  Gold- 
schmidt,  Handb.  des  Handelsrechts,  (1891 )  3d  ed.,  I,  I,  p.  389,  note ;  see  also 
ib.  306;  Franken,  Das  Franzosische  Pfandrecht  (1879),  258;  Pertile,  Storia 
del  diritto  italiano,  25  ed.,  1900,  VI,  pt.  1,  421. 

26  The  examples  cited  supra,  p.  342,  note  9,  show  how  the  earlier 
juries  might  make  short  work  of  deeds.  A  passage  in  Thayer,  Prelim. 
Treat.  105,  further  illustrates  this.  It  must  be  noted,  too,  as  indicated  in 
the  quotation  from  Gilbert,  supra,  p.  345,  note  21,  that  "the  use  of  the 
solemnities  of  livery  before  men  of  the  country"  was  dying  out,  and  that 
so  long  as  the  vital  thing  had  been  this  livery,  the  matter  might  well  be 
left  to  them,  but  there  was  no  reason  for  considering  a  transaction  of 
writing  as  within  their  province. 


BRIEF  HISTORY  OF  PAROLE  VIDENCE  R  ULE.     347 

but  it  was  plainly  there.27  Finally,  a  general  policy 
of  regard  for  the  trustworthiness  of  writing,  as  against  the 
shiftiness  of  mere  testimonial  recollection,  was  beginning  to 
be  consciously  avowed,  irrespective  of  any  discrimination 
against  the  jury.  This  is  a  distinctly  modern  attitude,  but 
it  emerges  as  one  of  the  considerations  that  finally  tended 
to  fix  the  rule.  "  Thus  you  would  avoid  a  matter  of  record 
by  simple  surmise,"  says  Paston,  J.,  in  1430. 28  Coke,  of 
course,  furnishes  such  reflections-  in  plenty,  by  the  time  of 
the  1600s;  "it  would  be  full  of  great  inconvenience  that 
none  should  know  by  the  written  words  of  a  will  what  con- 
struction to  make  or  advice  to  give  but  it  should  be  con- 
trolled by  collateral  averments."29  Thus  a  judicial  legisla- 
tive policy  comes  to  reenforce  the  other  influences. 

But,  meantime,  what  of  the  theory  of  the  rule  ?  At  the 
outset,  in  the  Anglo-Norman  times,  as  already  noticed,  it 
arises  merely  as  a  testimonial  rule  ;  the  writing  replaces 
the  transaction-witnesses  as  a  mode  of  proof.  But  in  its 
modern  shape  it  is  a  constitutive  rule;  the  writing  itself  is 
operative  ;  the  writing  is  the  act,  not  merely  one  of  the  pos- 
sible ways  of  proving  the  act.  By  what  sequence  of  ideas 
was  this  transition  of  theory  effected  ? 

(1)  At  first,  the  new  principle  appears  merely  as  a 
waiver  of  ordinary  proof,  permitting  the  substitution  of 
another.  The  man  who  has  sealed  a  document  is  not 
allowed  to  bring  his  transaction-witnesses  or  his  compur- 
gators to  prove  what  the  transaction  really  was;  he  has  in 
advance  waived  this  right.     Such   was  the  notion  on  the 

27  1610,  Altham's  Case,  8  Co.  Rep.  155  ("  It  was  resolved  that  the  said 
foreign  or  collateral  averment  out  of  the  said  deed  [setting  up  a  prior  in- 
consistent agreement]  was  not  of  any  force  or  effect  in  the  law.  For  every 
deed  consists  upon  two  parts,  scil.,  matter  of  fact,  and  upon  the  construc- 
tion in  law  ;  matter  of  fact  is  to  be  averred  by  the  party  and  triable  by  the 
jurors ;  the  other,  being  matter  in  law,  is  to  be  discussed  by  the  judges  of 
the  law");  1659,  Lawrence  v.  Dodwell,  1  Lutw.  734  (Powell,  J.:  "The 
averment  should  be  gathered  from  the  words  of  the  will ;  it  is  not  safe  to 
admit  a  jury  to  try  the  intent  of  a  testator  ")  ;  1708,  Strode  v.  Russell,  2 
Vern.  621  (in  chancery ;  "  We  will  consider  how  far  it  shall  be  allowed  and 
how  far  not,  after  it  is  read  ;  and  this  is  not  like  the  case  of  evidence  to  a 
jury,  who  are  easily  biased  by  it,  which  this  Court  is  not  "). 

KY.  B.  8  H.  VI,  26,  15. 

29  1 591,  Lord  Cheyney's  Case,  5  Co.  Rep.  68a  ;  1605,  Countess  of  Rut- 
and'sCase,  ib.  26  (quoted  frost,  p.  350.). 
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Continent;30  and  such  was  the  first  conception  in  England. 
This  waiver  is  commonly  spoken  of  as  an  "  estoppel,"  i.  e. 
a  conception  which  concedes  that  the  truth  might  be  as 
alleged,  and  that  ordinarily  the  party  would  have  a  right 
to  prove  it  in  the  usual  way,  but  that  here  he  is  "  stopped  " 
from  that  proof,  by  his  own  sealed  act.  "  It  does  not  lie  in 
your  mouth  to  say  the  obligation  is  not  good."31  The 
merely  subjective  effect  of  the  seal  in  this  respect  is  well 
illustrated  by  a  controversy  surviving  in  Littleton's  time  ;32 
some  lawyers  thought,  where  a  feoffment  had  been  made, 
and  a  deed-poll  given  (i.  e.  in  the  single  name  of  the  feoffor, 
not  sealed  by  both  and  indentured),  naming  a  condition  to 
the  feoffment,  that  the  feoffor  could  not  take  advantage  of 
the  condition  ;  that  is,  because  it  could  be  used  only  by 
way  of  estoppel,  and  the  feoffee  was  not  estopped  by  a 
deed  which  he  had  not  sealed  ;  the  effect  being  to  refuse 
efficacy  to  the  condition  though  named  in  the  deed.33 

(2)  Alongside  of  this  theory,  but  playing  gradually  a 
more  important  part,  was  the  theory  that  a  transaction  of  one 
"  nature  "  cannot  be  overturned  by  anything  of  an  inferior 
"nature"  This  is  the  real  lever  which  helps  on  the  pro- 
gress to  the  modern  idea.  But  it  appears  early,  and  appar- 
ently as  a  borrowing  from  the  Roman  law.34  It  has  broad 
aspects,  and  is  responsible  for  some  other  rules,  now  mostly 
abandoned,— such  as  the  rule  that  the  oral  payment  of  a 

30  Ficker,  I,  93. 

31  1368,  Y.  B.  41  Edw.  Ill,  10,  6.  So  also  in  1460:  Y.  B.  39  H.  VI, 
34,  46 :  "  If  I  bring  a  writ  of  debt,  and  count  that  the  defendant  bought  of 
me  a  horse  for  io^,  and  he  wishes  to  wage  his  law,  I  may  estop  him  by 
the  specialty  proving  the  said  contract  ;  the  same  law  of  a  receipt, — if  he 
wishes  to  plead,  '  never  received,'  and  tenders  his  law,  he  will  be  estopped 
of  his  law  by  the  specialty  proving  the  receipt,"  but  some  were  of  contrary 
opinion.  In  the  neat  phrase  of  Mr.  Justice  Holmes  (The  Common  Law, 
262),  "  if  a  man  said  he  was  bound,  he  was  bound." 

32  Tenures,  sect.  375. 

33  This  notion  of  estoppel  is  illustrated  in  Pollock  &  Maitland,  II,  205- 
222,  passim.  It  is  still  seen  in  Sheppard's  day:  Touchstone,  c.  14  (in 
deeds,  "an  estoppel  doth  bar  and  conclude  either  party  to  say  or  except 
anything  against  anything  contained  in  it  "). 

31  It  has  been  noted,  in  Pollock  &  Maitland,  II,  219,  as  occurring  in 
Bracton  and  elsewhere,  e.  g.  Y.  B.  33-5  Edw.  I,  pp.  331,  547(1306).  In 
the  Digest,  it  appears  in  de  solutionibus,  46,  3,  80,  and  also  in  de 
diver  sis  regulis,  50,  17,  35(Ulpian:  "Nihil  tarn  naturale  est  quam  eo 
genere  quidque  dissolvere  quo  colligatum  est ;  ideo  verborum  obligatio 
verbis  tollitur ;  nudi  consensus  obligatio  contrario  consensu  tollitur  "). 
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bond  is  no  discharge.35  But  in  its  present  relations  it 
serves  to  introduce  and  emphasize  the  operative  notion  of  a 
writing.  Once  concede  the  possibility  that  a  sealed  docu- 
ment may  be  indisputable,  and  then  this  other  idea  will 
expand  and  reenforce  the  former  in  every  direction.  In 
particular,  the  sealed  instrument  will  "discharge"  and 
"determine"  any  prior  transactions,  whether  really  sepa- 
rate and  distant  in  time,  or  practically  contemporaneous. 
In  other  words,  the  sealed  instrument  will  not  merely  prove 
the  transaction,  but  rather,  by  replacement,  will  now  be  the 
transaction.  This  theory  was  struggling  for  ascendency  in 
the  1400s.  For  example,  in  1422,  where  the  plaintiff  sues 
for  money  given  on  account,  and  the  defendant  asks  for 
profert  of  the  deed  of  acknowledgment  given  by  him,  and 
argues  that  the  deed  superseded  everything  else,  just  as  a 
bond  for  20  £.  would  have  discharged  a  prior  simple  con- 
tract for  the  same,  the  plaintiff,  replying,  concedes  the  case 
put,  "  for  the  contract  and  the  bond  are  two  different  con- 
tracts, and  by  the  greater  I  am  discharged  from  the  less ; 
but  in  the  case  of  this  receipt  of  money,  and  the  deed  which 
proves  its  receipt,  there  is  but  one  contract,"  i.  e.  a  contract 
by  delivery  of  the  money,  the  deed  being  merely  evi- 
dence.36 Again,  in  1460,  "if  I  make  a  contract  [of  loan] 
by  deed  indented,  I  shall  not  be  compelled  to  count  on  the 
indenture  ;  for  the  contract  is  not  •  determined  '  by  the  in- 
denture, but  continues  [as  independent],  and  a  man  may 
elect  how  he  will  bring  his  action,"31  —although  if  he  had 
chosen  to  bring  it  on  the  deed,  its  terms  could  not  have 
been  disputed.38  Here  appears  plainly  enough  the  idea 
of  the  indisputability  of  the  document  co-existing  with  the 
idea  that  the  transaction  is  something  independent  of  the 

35  1542,  Waberley  v.  Cockerel,  Dyer  51  (payment  of  a  bond  is  no  dis- 
charge; "although  the  truth  be  that  the  plaintiff  is  paid  his  money,  still  it 
is  better  to  suffer  a  mischief  to  one  man  than  an  inconvenience  to  many, 
which  would  subvert  a  law  ;  for  if  matter  in  writing  may  be  so  easily 
defeated  and  avoided  by  such  surmise  and  naked  breath,  a  matter  in  writing 
would  be  of  no  greater  authority  than  a  matter  of  fact  "). 

86  Y.  B.  I  H.  VI,  7,  31 ;  cited  in  Thayer,  Prelim.  Treat.  394. 

37  Y.  B.  39  H.  VI,  34,  46;  cited  in  Thayer,  ubi  supra. 

38  1439,  Y.  B.  18  H.  VI,  17,  8  (where  a  lease  is  by  deed,  and  action 
brought  on  it,  "  the  foundation  of  my  action,  which  is  a  specialty,  is  so  high 
in  its  nature  that  it  cannot  be  destroyed  by  anything  except  a  thing  of  as 
high  a  nature  as  it  is,  such  as  a  release  ")• 
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document  and  is  merely  proved  by  it;  and  yet  the  notion 
that  the  document  "  determines "  and  merges  the  whole 
transaction  is  winning  its  way.  For  two  centuries  to  come 
this  mode  of  speech — that  the  writing  "  dissolves,"  "  dis- 
charges," "  determines,"  or  "  destroys  "  all  other  prior  or 
co-existing  transactions — is  predominant  in  expounding  the 
theory  of  the  rule.39  The  way  is  thus  prepared  for  the 
modern  idea  of  operativeness,  forming  the  third  stage  of  the 
rule's  history. 

III.  However,  one  step  still  remains  to  be  taken.  As 
yet — say,  in  the  1500s— this  theory  is  applicable  to  "matter 
of  a  higher  nature,"  i.  e.,  specialties,  sealed  documents,  and 
not  to  writings  as  such.  How  and  when  did  this  last  exten- 
sion of  ideas  occur? 

The  Statute  of  Frauds  and  Perjuries,  in  1678,  seems  to 
mark  the  modern  epoch's  full  beginning.  The  result  was 
predetermined  by  the  influences  already  mentioned,  and 
this  statute  appears  of  course  as  the  mark  rather  than  the 
cause  of  the  final  development.  But  still  its  scope  was 
limited ;  and  it  had  a  really  causal  influence  of  its  own  as  a 
plain  example  serving  to  expand  and  familiarize  a  general 
idea. 

That  example  was  furnished  by  the  first  and  third  sec- 
tions, in  which  the  estate  was  spoken  of  as  "  put  in  writing  " 
and  as  "  assigned,  granted,  or  surrendered,  *  *  *  by 
deed  or  note  in  writing."  Here  were  two  notable  features, 
practically  novel  in  this  relation.     The  legal  act  was  to  be 

39  1605,  Countess  of  Rutland's  Case,  5  Co.  Rep.  26  ("  every  contract  or 
agreement  ought  to  be  dissolved  by  matter  of  as  high  a  nature  as  the  first 
deed  ;  *  *  also  it  would  be  inconvenient  that  matters  in  writing  made 
by  advice  and  on  consideration,  and  which  finally  import  the  certain  truth 
of  the  agreement  of  the  parties  should  be  controlled  by  averment  of  the 
parties  to  be  proved  by  the  uncertain  testimony  of  slippery  memory"); 
Circa  1610;  Burglacy  v.  Ellington,  Brownl.  191  (title  to  land  by  deed  of 
bargain  and  sale,  alleged  to  be  void  for  usury  ;  plea  that  the  buyer  orally 
agreed  that  the  seller  could  keep  the  rents  ;  the  counsel  for  the  deed's 
validity  "put  that  maxim  that  everything  must  be  dissolved  by  that  by 
which  it  is  bound,  and  his  whole  argument  depended  upon  that  ";  notice 
that  he  was  evidently  relying  on  the  phrase  of  Ulpian,  quoted  supra,  note  34); 
1696,  L.  C.J.  Holt,  in  Falkland?/.  Bertie,  2  Vern.  334,  339  ("  the  last  will  *  * 
must  be  admitted  sufficient  to  repeal  all  former  wills,  and  much  more  to 
control  all  parol  declarations");  ante  1726,  Gilbert,  Evidence,  279  (a  re- 
lease under  seal  is  a  good  discharge  of  an  account,  for  "  any  deceit  or  mis- 
take in  former  payments  is  but  matter  in  pais,  and  therefore  not  of  as  high 
a  nature  as  the  deed  ;  and  in  giving  evidence,  everything  must  be  contra- 
dicted by  a  matter  of  the  same  notoriety  as  that  whereby  it  is  proved  "). 
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constituted,  not  merely  proved,  by  the  document,  and  the 
document  might  be  an  ordinary  writing,  not  necessarily  a 
"  deed",  i.  e.,  under  seal.  It  is  true  that  these  features 
were  not  absolutely  without  precedent.  There  had  been 
already  two  other  statutes, — one  in  1535,  requiring  a  trans- 
fer by  bargain  and  sale  to  be  "made  by  writing,"40  and 
the  other  in  1540,  permitting  freedom  of  devise  of  lands  by 
u  last  will  and  testament  in  writing."41  But  the  former 
statute  had  required  the  writing  to  be  a  deed,  "  indented 
and  sealed,"  so  that  in  this  respect  it  involved  no  novelty  ; 
and  the  latter  statute  was  as  yet  so  little  conceived  from  the 
modern  point  of  view  that  in  its  construction  the  Courts 
had  preserved  rather  the  old  testimonial  idea,  and  had  vir- 
tually treated  the  testator's  oral  utterance  as  merely  evi- 
denced by  the  writing.43  The  contrast  between  this  atti- 
tude of  the  1500s  and  the  attitude  of  a  century  later  is 
seen  in  the  corresponding  provision  (sect.  5)  of  the  statute 
of  frauds,  which  requires  devises  of  land  to  "  be  in  writing 
and  signed,  *  *  *  or  else  they  shall  be  utterly  void  and 
of  none  effect."  The  lingering  of  the  old,  also,  and  its 
meeting  with  the  new,  are  to  be  seen  in  the  same  statute's 
provisions  about  trust  estates ;  for  the  creation  of  these,  (by 
sect.  7)  "  shall  be  manifested  and  proved  by  some  writing 
signed,  *  *  *  or  else  they  shall  be  utterly  void  and  of 
none  effect,"  while  their  assignments  (by  sect.  9)  "  shall 
likewise  be  in  writing  signed,  *  *  *  or  else  they  shall 
likewise  be  utterly  void  and  of  none  effect."  The  contrast 
between  the  two  ideas  is  further  apparent  in  the  phrases  of 
sect.  4  ("  unless  the  agreement,  *  *  *  or  some  note  or 
memorandum  thereof,  shall  be  in  writing"),  which  distinctly 
signified  that  the  contract  and  the  writing  might  be  separate 
things. 

The  significance  of  the  statute  for  the  present  purpose, 
then,  was  in  the  main,  first,  that  it  abolished  the  practice  of 
creating  estates  of  freehold  by  oral  livery  of  seisin  only, 
and,  secondly,  that  it  permitted  the  required  document  (for 

40  St.  27  H.  VIII,  c.  16.         41St.  32  H.  VIII,  c  1, 1  1. 

42  Sheppard's  Touchstone,  406  ("  If  the  notary  do  only  take  certain 
rude  notes  or  directions  from  the  sick  man,  which  he  doth  agree  unto,  and 
they  be  afterwards  written  fair  in  his  life-time,  and  not  showed  to  him 
again,  or  not  written  fair  until  after  his  death,  these  are  good  testaments 
of  lands"). 
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leases)  to  be  a  writing  without  seal.43  By  the  former,  it 
emphasized  the  constitutive  (as  opposed  to  the  testimonial) 
nature  of  the  document;  by  the  latter,  it  extended  the  con- 
ception of  constitutive  documents  beyond  sealed  ones  to 
include  all  writings.  The  scope  of  these  provisions  was 
limited  ;  but  their  moral  and  logical  influence  was  wide  and 
immediate.  The  statute  now  began  to  be  appealed  to,  in 
all  questions  of  "  parol  evidence,"  as  setting  an  example  and 
typifying  a  general  principle.44 

The  important  consequence  was  that  for  that  great  mass 
of  transactions  which  were  not  affected  by  the  statute,  but 
were  none  the  less  put  into  writing  by  the  parties,  though 
not  sealed — i.  e.  transactions  for  which  by  the  older  idea 
the  writing  would  merely  have  been  "  evidence'' — ,  the 
writing  now  came  to  be  treated  and  spoken  of  as  the  con- 
stitutive thing.  The  modern  view  had  come  into  complete 
existence ;  and  the  period  of  this  seems  to  be  about  the  end 
of  the  i6oos.45  There  are  still  recurring  traces  of  the  older 
theories;46  but  the  modern  result  is  practically  achieved. 
The  chancellor's  court  seems  to  have  been  slow  to  accept 
the  full  doctrine, — partly,  no  doubt,  because  of  the  older 
idea  that  it  had  something  to  do  with  the  untrustworthiness 
of  juries,41  but  also  partly  because  the  chancery  court  was 
still   invoked    as   having  a  discretionary  power  to  relieve 

43  These  effects  have  been  clearly  analyzed  in  Mayberry  v.  Johnson,  3 
Green  N.J.  Eq.  116. 

44  E.  g.:  1696,  Falkland  v.  Bertie,  2  Vern.  333  (proof  of  the  testator's 
parol  intention  contrary  to  the  legal  effect  of  his  will  was  excluded;  L.  C. 
J.  Holt  said  that  "the  great  uncertainty  there  is  of  proof  in  this  case  shows 
how  necessary  it  was  to  make  the  statute  against  frauds  and  perjuries"); 
1708,  Strode  v.  Russell,  2  Vern.  621  ("  No  parol  proof  or  declaration  ought 
to  be  admitted  out  of  the  will  to  ascertain  it;  *  *  *  and  now  since  the 
statute  of  frauds  and  perjuries,  this  is  stronger,  because  by  that  statute  all 
wills  are  to  be  in  writing").  Compare  also  Chief  Baron  Gilbert's  remarks, 
about  the  same  period,  quoted  supra,  note  21. 

45  1 7 19,  Lilly's  Practical  Register,  48,  as  quoted  in  Viner's  Abridg- 
ment, "Contract,"  G,  18  ("If  an  agreement  made  by  parol  to  do  anything 
be  afterwards  reduced  into  writing,  the  parol  agreement  is  thereby  dis- 
charged; and  if  an  action  be  brought  for  the  non-performance  of  this  agree- 
ment, it  must  be  brought  upon  the  agreement  reduced  into  writing,  and 
not  upon  the  parol  agreement;  for  both  cannot  stand  together,  because  // 
appears  to  be  but  one  agreement,  and  that  shall  be  taken  which  is  the 
latter  and  reduced  to  the  greater  certainty  by  writing;  for  vox  emissa 
volat,  liter  a  script  a  manet  "). 

40  As  in  the  passages  from  Lilly  and  Gilbert,  supra,  and  in  Benson  v. 
Bellasis,  infra. 

47  See  Strode  v.  Russell,  supra,  note  27. 
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against  fixed  rules  of  law.48  But  this  inconsistency  of 
practice  soon  disappeared  ;  and  the  transition-period  of  four 
hundred  years  was  accomplished.  A  legal  transaction 
when  reduced  in  writing  was  now  to  be  conceived  of  as 
constituted,  not  merely  indisputably  proved,  by  the  writing, 
— and  this  whether  the  writing  was  a  requirement  of  law  or 
merely  voluntary,  and  whether  it  was  sealed  or  unsealed. 
The  reminiscence  of  the  older  idea,  in  the  use  of  the  term 
"  parol  evidence,"  to  designate  that  which  was  legally  in- 
operative, still  persisted  as  a  convenient  term  of  discussion  ; 
but  the  correct  legal  theory,  whenever  it  has  been  forced 
into  consideration,  has  not  failed  to  be  avowed. 


It  remains  to  notice  the  development  of  the  older  con- 
ception in  one  other  direction  but  to  the  same  end.  The 
king's  word,  it  has  been  seen,  was  incontestable,  and  this 
quality  attached  itself  to  his  sealed  sanction  of  docu- 
ments.49 But,  long  before  this,  it  was  also  conceived  to 
sanction  the  indisputability  of  his  judges'  reports  of  their 

48  1673,  Tyler  v.  Beversham,  Rep.  temp.  Finch  80  (deed  of  conveyance 
of  a  farm;  the  oral  agreement  was  much  considered,  and  apparently  became 
decisive);  1673,  Feilder  v.  Studley,  ib.  90  (covenant  in  deed,  not  enforced); 
1673,  Cheek  v.  Lisle,  ib.  98;  1674,  Garnan  v.  Fox,  ib.  172;  1681,  Fane  v. 
Fane,  1  Vern.  30  ("One  may  aver  a  trust  of  personal  estate,"  here  upon 
testimony  to  the  testator's  intention);  1681,  Lee  v.  Henley,  ib.  37  (a 
scrivener's  mistake  in  a  settlement  of  land,  in  the  nature  of  a  will,  was  not 
allowed  to  be  corrected);  1684,  Beachinall  v.  Beachinall,  1  Vern.  246  (a 
deed  of  marriage- settlement,  proved  to  have  been  "  not  drawn  according 
to  the  agreement,"  was  ordered  by  L.  C.  Nottingham  to  be  "  left  out  of  the 
case";  but  this  decree  was  reversed  by  L.  Keeper  Guilford,  to  the  extent  of 
letting  the  deed  be  "  given  in  evidence  "  at  the  trial  at  law);  1681-5,  Benson 
v.  Bellasis,  1  Vern.  15,  369  (deed  of  marriage-jointure  ;  a  parol  agreement 
"  made  on  the  marriage  "  was  set  up  ;  L.  C.  Jeffries  said  that  "  the  jointure- 
deed  is  an  evidence  that  all  the  precedent  treaties  and  agreements  were 
resolved  into  that";  but  afterwards  he  increased  the  jointure  "  on  evidence 
of  her  father  and  uncle  that  B.,  [the  husband,]  when  he  proposed  the  treaty 
of  marriage,  offered  to  settle  £500 per  annum  jointure;  *  *  *  but  note, 
there  was  no  [written]  covenant  or  agreement  proved  whereby  he  bound 
himself  to  make  a  jointure  of  that  value"];  1686,  Harvey?/.  Harvey,  2  Ch. 
Cas.  180  (similar  agreement  of  marriage-settlement  allowed  to  overturn  a 
deed);  1689,  Towers  v.  Moor,  2  Vern.  98  (a  testator's  instructions  were 
not  received  to  show  a  mistake  in  a  will ;  "  we  cannot  go  against  the  act 
of  parliament";  but  in  case  of  a  surrender  made  [on  the  roll]  by  a  steward 
of  a  copyhold,  "  if  there  be  any  mistake  there,  that  is  only  a  matter  of  fact, 
and  the  courts  of  law  will  in  that  case  admit  an  averment  that  there  is  a 
mistake,  etc.,  either  as  to  the  lands  or  uses");  1706,  Hill  v.  Wiggett,  ib. 
547  (good  example  of  the  overturning  by  parol  of  such  a  copyhold-transfer). 
4a  Supra,  p.  342. 
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judicial  doings.50  Their  recordatio  (recollection  or  rela- 
tion), oral  though  it  be,  is  made  indisputable.  The  prog- 
ress of  this  doctrine  is  acutely  traced  in  the  following  pas- 
sage: 

Sir  F.  Pollock  and  Mr.  F.  W.  Maitland,  History  of  the  English 
Law,  II,  666:  "The  distinction  that  we  still  draw  between  'courts  of 
record  '  and  courts  that  are  *  not  of  record '  takes  us  back  to  very  early 
times  when  the  king  asserts  that  his  own  word  as  to  all  that  has  taken 
place  in  his  presence  is  incontestible.  This  privilege  he  communicates  to 
his  own  special  court ;  its  testimony  as  to  all  that  is  done  before  it  is  con- 
clusive. If  any  question  arises  as  to  what  happened  on  a  previous  occasion 
the  justices  decide  this  by  recording  or  bearing  record  [recordantur,  por- 
tant  recorduni).  Other  courts,  as  we  have  lately  seen,  may  and,  upon 
occasion,  must  bear  record  ;  but  their  records  are  not  irrefragable ;  the 
assertions  made  by  the  representative  doomsmen  of  the  shire-moot  may  be 
contested  by  a  witness  who  is  ready  to  fight.  We  easily  slip  into  saying 
that  a  court  whose  record  is  incontrovertible  is  a  court  which  has  record 
{habet  recorduvi)  or  is  a  court  of  record,  while  a  court  whose  record  may 
be  disputed  has  no  record  {non  habet  recordum)  and  is  no  court  of  record. 
In  England  only  the  king's  court — in  course  of  time  it  becomes  several 
courts — is  a  court  of  record  for  all  purposes,  though  some  of  the  lower 
courts  '  have  record '  of  some  particulars,  and  sheriffs  and  coroners  '  have 
record  '  of  certain  transactions,  such  as  confessions  of  felony.  In  the  old 
days,  when  as  yet  there  were  no  plea  rolls,  the  justices  when  they  bore 
record  relied  upon  their  memories.  From  Normandy  we  obtain  some 
elaborate  rules  as  to  the  manner  in  which  record  is  to  be  borne  or  made ; 
for  example  a  record  of  the  Exchequer  is  made  by  seven  men,  and,  if  six  of 
them  agree,  the  voice  of  the  seventh  may  be  neglected.  In  England  at  a 
yet  early  time  the  proceedings  of  the  royal  court  were  committed  to 
writing.  Thenceforward  the  appeal  to  its  record  tended  to  become  a  ref- 
erence to  a  roll,  but  it  was  long  before  the  theory  was  forgotten  that  the 
rolls  of  the  court  were  mere  aids  for  the  memories  of  the  justices  ;  and  as 
duplicate  and  triplicate  rolls  were  kept  there  was  always  a  chance  of  dis- 
agreement among  them.  A  line  is  drawn  between  '  matter  of  record  '  and 
'  matter  in  pays '  or  matter  which  lies  in  the  cognizance  of  the  country  and 
can  therefore  be  established  by  a  verdict  of  jurors." 

As  the  art  of  keeping  the  written  records  developed, 
and  the  practice  of  indisputability  became  trite,  it  might 
have  been  supposed  that  the  constitutive  feature  of  these 
writings  would  have  developed  early.  But  it  is  late  in  ap- 
pearing; the   record    is  usually   said   to  "import  absolute 

^Brunner,  Schwurgerichte,  189;  Rechtsgeschichte,  II,  523;  Wort  und 
Form  im  altfranzbsischen  Prozess,  republished  in  his  Forschungen  z. 
Geschichte  des  deutschen  und  franzbsischen  Prozess,  269  (quoting  the 
maxim,  "  Ne  contre  recort  ne  puet  en  riens  fere"). 
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verity";51  but  no  further  progress  is  for  a  long  time  made. 
And  naturally  enough  ;  for  any  other  theory,  however 
necessary,  is  here  palpably  artificial.  When  a  seller  orally 
names  a  price  and  then  writes  it  in  a  contract,  it  is  easy  to 
conceive  of  the  writing  as  displacing  the  oral  utterance 
and  constituting  alone  the  act.  But  when  a  counsel  files  a 
pleading  or  makes  a  motion,  or  a  jury  renders  a  verdict,  it 
is  plain  that  the  clerk's  act  of  writing  is  an  actually  sep- 
arate thing  from  any  of  these.  Only  for  the  utterances  of 
the  judge  himself  is  it  entirely  natural  to  think  of  the  record 
as  per  sc  his  own  act.  Nevertheless,  in  the  end,  the  most 
practical  and  easily  handled  notion  is  that  which  identifies 
the  record  with  the  proceedings.  This  theory  has  finally 
prevailed,52  and  the  notion  of  a  constitutive  writing  is  now 
extended  to  include  the  record  of  a  judicial  proceeding.53 

John  H.  Wigmore. 
Northwestern  University  Law  School,  Chicago 

51  1628,  Coke  upon  Littleton,  260a  (  "  Recordum  is  a  memoriall  or 
remembrance  in  rolles  of  parchment  of  the  proceedings  and  acts  of  a 
Court  of  justice  *  *  *  .  And  the  rolles,  being  the  records  or  memo- 
rialls  of  the  judges  of  Courts  of  record,  import  in  them  such  incontrollable 
credit  and  veritie  as  they  admit  no  averment,  plea,  or  proofe  to  the  con- 
trarie ;  *  *  *  and  the  reason  hereof  is  apparent,  for  otherwise  [as  our 
old  authors  say,  and  that  truly]  there  should  never  be  any  end  of  contro- 
versies, which  should  be  inconvenient  "). 

52  1774,  L.  C.  J.  Mansfield,  in  Jones  v.  Randall,  Cowp.  17  ("  The  min- 
utes of  the  judgment  are  the  solemn  judgment  itself  ") ;  1846,  Nisbet,  J., 
in  Bryant  v.  Owen,  1  Ga.  355,  367  ("  The  record  is  tried  by  inspection  ;  and 
if  the  judgment  does  not  there  appear,  the  conclusion  is  that  none  has  been 
rendered  "). 

53  The  history  of  the  two  other  chief  instances  of  the  application  of 
the  principle,  negotiable  instruments  and  records  ot  corporate  proceedings, 
is  beyond  the  present  purview. 
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The  principal  object  of  judicial  punishment  is  to  pro- 
tect the  innocent  members  of  society.  The  authorities  on 
criminal  jurisprudence  are  agreed  that  this  may  most 
effectively  be  done  by  swift  and  certain  punishment.  An 
administration  of  the  law  which  secures  this  is  far  more 
efficacious  to  deter  from  crime  than  severity  in  punishment. 
The  common  law  of  England  which  our  ancestors  brought 
to  this  country  with  them  was  unmindful  of  these  great 
principles  of  criminal  jurisprudence.  The  legislation  of 
England  and  America  in  the  eighteenth  century  punished 
minor  offences  severely.  The  number  of  crimes  which 
then  were  capital  is  appalling.  Naturally  such  legislation 
led  to  a  reaction.  Judges  and  lawyers  were  not  in  sym- 
pathy with  it  and  the  most  ingenious  legal  subtleties  wei^ 
resorted  to,  in  order  to  protect  a  person  who  was  really 
guilty  of  some  minor  offense  from  a  disproportionate  pun- 
ishment. 

In  this  country,  as  well  as  in  England,  the  old  severity 
of  penal  legislation  has  been  altogether  reformed.  But  the 
old  traditions  of  criminal  procedure  remain.  They  are 
totally  inapplicable  to  existing  conditions  and  require  re- 
vision as  much  as  the  sanguinary  penal  code  of  a  century 
ago.  They  have  developed  in  large  cities  a  certain  num- 
ber of  criminal  lawyers  of  whom  it  may  be  said  as  Trollope 
said  of  the  old  Bailey  attorneys  of  his  day,  that  they  ex- 
isted "  for  the  manumission  of  murderers  or  the  security  of 
the  swindling  world  in  general." 

i.  The  first  rule  which  should  be  changed  is  that  which 
requires  the  jury  to  be  satisfied  of  the  guilt  of  a  prisoner 
beyond  a  reasonable  doubt.1  This  has  enabled  myriads  of 
criminals  to  escape  just  punishment.  It  may  possibly  in  a 
few  instances  have  saved  an  innocent  man  from  undeserved 
punishment,  but  the  impunity  that  it  has  given  to  actual 

1  This  is  often  stated  by  judges  in  a  manner  even  more  unreasonable 
than  the  rule  itself.  "  To  the  prisoner  it  involves  everything  of  earthly 
desire.  *  *  *  You  will  therefore  give  to  the  facts,  not  only  their  most 
reasonable  construction,  but  also  their  most  charitable  and  merciful  con- 
struction." Such  was  the  charge  of  Butler,  J.,  in  Udderzook's  case,  i 
Best  Evid.,  Morgan  Ed.,  331. 

In  People  v.  Egnor  (1903)  175  N.  Y.,  419,  430.  Judge  Vann  dissented, 
relying  upon  this  rule.  But  the  majority  of  the  Court,  under  the  authority 
of  the  section  hereinafter  referred  to,  sustained  the  conviction.  See  note 
in  3  Columbia  Law  Review  420. 
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criminals  has  undoubtedly  caused  the  death  or  injury  of 
many  times  the  number  of  those  whom  it  has  judiciously 
shielded.  Every  facility  is  given  by  the  law  to  the  ascer- 
tainment of  truth.  A  criminal  accused  of  offences  against 
the  law  has  the  use  of  the  power  of  the  state  to  secure  the 
attendance  of  witnesses,  and  if  he  has  no  counsel  the  court 
will  assign  counsel.  It  is  in  the  interest  of  justice  that  if 
the  jury  before  whom  he  is  tried  are  satisfied  of  his  guilt  by 
the  fair  preponderance  of  evidence  he  should  be  con- 
victed. 

2.  Another  rule  which  grew  up  during  the  Draconic 
legislation  of  the  past  was  that  it  was  better  that  ten  guilty 
men  should  escape  than  that  one  innocent  man  should  be 
convicted.  This  maxim  overlooked  entirely  the  duty  of 
the  State  to  give  protection  to  the  innocent  men,  who  were 
likely  to  suffer  from  the  escape  of  the  ten  guilty  culprits, 
who,  emboldened  by  impunity,  would  feel  free  to  prey 
upon  the  community.  These  two  maxims  may  be  justly 
said  to  have  caused  the  death  of  manifold  more  innocent 
persons  than  they  have  protected.  In  their  application 
another  maxim  of  equal  antiquity  has  been  allowed  (to 
use  the  language  of  Coleridge)  to  lie  "  Bedridden  in  the 
dormitory  of  the  mind,  side  by  side  with  the  most  ex- 
ploded errors."  The  maxim  is  this :  "  Judex  damnatur  cum 
nocens  absolvitur."  The  judge  himself  is  condemned  when 
the  guilty  is  acquitted. 

3.  One  cause  of  delay  in  the  trial  of  criminals  and  of 
punishment  of  crime  was  recently  stated  by  Mr.  Justice 
Woodward,  of  the  Supreme  Court  of  New  York:1 

"  It  is  impracticable  in  most  communities  to  assemble  a  grand  jury 
oftener  than  three  or  four  times  a  year.  If  the  crime  is  committed  imme- 
diately after  the  sitting  of  one  Grand  Jury,  the  criminal,  if  apprehended, 
usually  has  from  three  to  four  months  before  another  assembles  and  before 
he  can  be  indicted.  Until  this  time  he  cannot  be  lawfully  tried.  Then,  for 
the  first  time  he  is  formally  charged  with  the  crime,  and  he  is  then  entitled 
to  a  reasonable  opportunity  to  procure  counsel.  If  he  is  unable  to  do  so, 
the  court  assigns  counsel.  In  such  a  case  the  counsel  may  be  entirely  un- 
prepared to  deal  with  the  defense,  and  a  decent  regard  for  the  rights  of  his 
client  compels  the  granting  of  sufficient  time  to  enable  counsel  to  look  into 
the  case  and  determine  upon  a  line  of  defense.  In  the  meantime  the  court 
adjourns  and  the  case  of  necessity  goes  over  until  the  court  reconvenes, 
which  may  be  three  or  four  months  hence." 

1  Address  at  Chatauqua,  August  15,  1903. 
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In  many  States  the  right  to  be  tried  only  upon  the  in- 
dictment of  a  grand  jury  is  guaranteed  by  the  Constitution. 
The  provision  of  the  Constitution  of  the  State  of  New  York 
on  this  subject  is  as  follows  : 

"  Article  I,  Section  6  :  No  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime  (except  in  cases  of  impeachment,  and  in  cases 
of  militia  when  in  actual  service,  and  the  land  and  naval  forces  in  time  of 
war,  or  which  this  State  may  keep  with  the  consent  of  Congress  in  time  of 
peace,  and  in  cases  of  petit  larceny,  under  the  regulation  of  the  Legisla- 
ture), unless  on  presentment  or  indictment  of  a  grand  jury." 

In  other  States  this  requirement  has  been  abolished.     It 
is  always  difficult  to  effect  a  legal  reform  by  means  of  a  con- 
stitutional   amendment.      Still    this    has    many   times    been 
accomplished,  and  the  gain  to  the  public  of  the  additional 
security   which   greater  promptness  in  the  punishment  of 
crime  would  give,  is  well  worth  the  endeavor  to  procure  an 
amendment  to  the  constitution  of  those  States  which  do  not 
permit  a  trial  except  upon  indictment  by  a  grand  jury.     It 
is  obvious  that  the  rights  of  the  accused  are  quite  as  well 
protected  by  a  hearing  before  a  magistrate  as  they  are  by 
the  indictment  of  a  grand  jury.     The  proceedings  before 
the  latter  tribunal  are  secret.     The  accused   need   not  be 
present.     He  can  only  obtain  an  inspection  of  the  minutes 
by  a  special  motion  which  the  court  has  the  discretion  to 
refuse.     A  hearing  before  a  magistrate  on  the  contrary  is 
public.     The  accused  has  ample  notice  of  all  the  prelimi- 
nary   proofs.      He    could    not   complain    therefore   of   the 
change.     On  the  other  hand  the  grand  jury  system  could 
still  be  maintained  for  the  benefit  of  the  state.     There  are 
undoubtedly  cases  where  the  secrecy  of  the  investigation  of 
the  grand   jury,   and   the  vast  powers  of  the  prosecuting 
officer  before  that  tribunal,  have  led  to  obtaining  legal  evi- 
dence against  criminals  who  would  otherwise  have  escaped. 
The    conviction    of   John    Y.    McKane,    for   the    frauds    in 
Gravesend  upon  the  ballot  box,  is  a  notable  instance  of  this.1 
Nothing  could  exceed  the  skill  with  which  Mr.  Edward  M. 
Shepard,  who  was  counsel  to  the  prosecution  in  that  case, 
used  the  Grand  Jury  of  the  County  of  Kings  as  a  piece  of 
machinery  for  the  purpose  of  obtaining  the  evidence  which 

1  People  7'.  McKane  (1894)  143  N.  Y.  455. 
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was  necessary  to  convict  one  of  the  most  notable  criminals 
of  the  present  generation. 

Mr.  Justice  Brown,  in  delivering  the  opinion  of  the 
Supreme  Court  in  the  case  of  Hawaii  v.  Mankichi  (1903) 
190  U.  S.  197,  stated  the  existing  law  on  this  subject  and  the 
practice  which  prevailed  in  Hawaii  at  the  time  of  its  annex- 
ation so  clearly  that  a  quotation  will  show  the  power  of  the 
States  on  this  subject  and  the  reforms  that  have  been 
effected  in  some  of  them  : 

"We  have  also  held  that  the  states,  when  once  admitted  as  such,  may 
dispense  with  grand  juries  (Hurtado  v.  California,  no  U.  S.  516,  28  L. 
ed.  232,  4  Sup.  Ct.,  Rep.  in,  292),  and  perhaps  also  allow  verdicts  to  be 
rendered  by  less  than  a  unanimous  vote  (American  Pub.  Co.  v.  Fisher,  166 
U.  S.  464,  41  L.  ed.  1079,  l7  Sup.  Ct.  Rep.  618;  Thompson  v.  Utah,  170 

U.  S.  343,  42  L.  ed.  1061,  18  Sup.  Ct.  Rep.  620). 

********* 

"  Churches  were  founded,  (in  Hawaii)  schools  opened,  courts  of  jus- 
tice established,  and  civil  and  criminal  laws  administered  upon  substan- 
tially the  same  principles  which  prevailed  in  the  two  countries  from  which 
most  of  the  immigrants  had  come.  Taking  the  lead,  however,  in  a  change 
which  has  since  been  adopted  by  several  of  the  United  States,  no  provision 
was  made  for  grand  juries,  and  criminals  were  prosecuted  upon  indict- 
ments found  by  judges.  By  a  law  passed  in  1847,  the  number  of  a  jury 
was  fixed  at  twelve,  but  a  verdict  might  be  rendered  upon  the  agreement 

of  nine  jurors. 

********* 

"These  laws  provided  expressly  (Sec.  616,  Penal  Laws  of  1897)  as  fol- 
lows :  '  The  necessary  bills  of  indictment  shall  be  duly  prepared  by  a  legal 
prosecuting  officer,  and  be  duly  presented  to  the  presiding  judge  of  a  court 
before  the  arraignment  of  the  accused,  and  such  judge  shall,  after  exam- 
ination, certify  upon  each  bill  of  indictment  whether  he  finds  the  same  a 

true  bill  or  not '. 

********* 

"  We  place  our  decision  of  this  case  upon  the  ground  that  the  two 
rights  alleged  to  be  violated  in  this  case  are  not  fundamental  in  their 
nature,  but  concern  merely  a  method  of  procedure  which  sixty  years  of 
practice  had  shown  to  be  suited  to  the  conditions  of  the  islands,  and  well 
calculated  to  conserve  the  rights  of  their  citizens  to  their  lives,  their  prop- 
erty, and  their  well  being." 

4.  Another  provision  of  law  which  has  enabled  many 
guilty  persons  to  escape  is  that  which  gives  to  persons 
jointly  indicted  for  a  particular  crime  the  right  to  separate 
trials.  In  the  famous  "electric  sugar  frauds,"  for  example, 
the  three  guilty  persons  who  were  indicted  demanded  sepa- 
rate trials.     The  first  was  tried  and  convicted,  but  the  ex- 
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pense  of  the  prosecution  and  the  time  consumed  in  the  trial 
were  so  great,  that  the  District  Attorney  of  New  York 
refused  to  try  the  two  other  accused  persons,  and  they 
escaped  with  the  entire  proceeds  of  the  fraud  and  went  to 
live  in  Michigan.  When  they  had  settled  there,  so  far  from 
denying  their  guilt,  they  boasted  of  it,  to  the  scandal  of  the 
whole  administration  of  justice.  Their  rights  would  have 
been  perfectly  secured  had  they  all  been  tried  at  the  same 
time.  In  that  case  the  rights  of  the  innocent  and  indus- 
trious members  of  the  community  would  also  have  been 
protected.  Under  the  existing  practice  the  latter  were 
ignored. 

5.  So  much  was  said  in  Mr.  Wigmore's  article  in  this 
Review  for  November,  1903,  upon  the  subject  of  "  New 
Trials  for  Erroneous  Rulings  upon  Evidence"  that  it  is  un- 
necessary to  go  into  much  detail  upon  that  subject,  but  we 
may  add  some  reference  to  the  gross  abuses  that  exist  owing 
to  the  readiness  of  appellate  courts  to  grant  new  trials  in 
criminal  cases.  In  the  New  York  Times  of  December  7, 
1900,  is  the  account  of  the  confession  of  a  negro  desperado 
who  was  shot  while  resisting  an  arrest.  He  had  been  in- 
dicted for  murder,  and  had  been  tried  three  times  for  the 
offense.  None  of  these  was  final.  After  each  a  new  trial 
was  ordered.  While  awaiting  the  fourth  trial  the  culprit 
escaped. 

In  the  same  paper,  under  date  of  July  16,  1903,  is  an 
account  of  the  lynching  of  a  murderer  who  had  twice  been 
found  guilty  by  a  jury  and  twice  been  granted  a  new  trial 
on  technical  grounds.  After  a  third  conviction  the  multi- 
tude, not  wishing  a  murderer  loose,  took  the  law  into  their 
own  hands.  On  the  other  hand,  in  August  last,  a  judge  in 
Tennessee,  finding  that  a  negro  was  arrested  for  a  capital 
offense  which  had  excited  great  public  feeling  and  threats 
of  lynching,  opened  a  special  term  of  court,  and  gave  the 
culprit  a  speedy  trial.  This  right  which  is  granted  by  the 
Constitution  of  some  States,  is  in  most  of  them  more  hon- 
ored in  the  breach  than  in  the  observance.  It  is  probable 
that  if  the  Justices  of  the  Delaware  Supreme  Court  had 
thought  proper  to  do  what  the  Tennessee  Court  did,  the 
shocking  lynching  which  happened  there  earlier  in  the  year 
would  never  have  taken  place. 
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The  radical  fallacy  which  pervades  the  treatment  by 
appellate  courts  of  appeals  in  criminal  cases  is  this.  They 
assume  that  there  was  a  common  law  right  to  an  appeal 
and  that  the  appellate  court  has  no  right  to  consider  the 
merits  of  a  case,  but  must  be  guided  in  its  decision  by  the 
consideration  of  technical  errors  appearing  on  the  record. 
In  point  of  fact,  at  common  law  there  was  no  right  what- 
ever to  appeal  in  criminal  cases.  There  is  consequently 
no  legal  right  to  a  new  trial.  New  trials  should  be  granted 
in  criminal  as  well  as  in  civil  cases  only  upon  the  merits, 
and  the  appellate  court  should  be  free  from  the  limitation 
of  the  rule  that  the  trial  court  has  exclusive  jurisdiction  to 
determine  the  issues.  In  appeals  in  equity  and  in  admiralty 
cases  the  Federal  Appellate  Courts  find  no  difficulty  in 
passing  upon  the  merits  of  the  whole  record  on  the  facts, 
as  well  as  the  law.  In  the  State  of  New  York  a  somewhat 
similar  jurisdiction  in  capital  cases  has  been  given  by 
statute  to  the  Court  of  Appeals.  Section  542  of  the  Code 
of  Criminal  Procedure  provides  as  follows  : 

"  After  hearing   the   appeal   the  court   must  give  judgment  without 
regard  to  technical  errors,  or  defects  or  to  exceptions  which  do  not  affect 
the  substantial  rights  of  the  parties." 
This  provision  should  be  applied  to  all  appellate  courts. 

The  evil  of  the  existing  practice  in  civil  cases,  which  is 
even  more  flagrant  in  criminal  cases  is  so  clearly  stated 
in  a  case  to  which  Mr.  Wigmore  has  not  referred  that  we 
quote  from  it  i1 

"The  learned  judge  who  presided  on  the  second  trial  presided  on  the 
last  trial  and  granted  the  nonsuit.  He  saw  and  heard  the  testimony  of  the 
plaintiff  on  both  trials,  and  did  not  believe  that  the  change  of  his  testimony 
was  honest  or  worthy  of  belief.  The  General  Term  evidently  was  of 
the  same  opinion,  for,  after  a  careful  examination  of  the  evidence  before 
the  Court  of  Appeals  and  that  given  on  the  last  trial,  while  admitting  that 
the  evidence  of  the  plaintiff  was  somewhat  different  on  the  last  trial,  de- 
clined to  disturb  the  decision  of  the  trial  court,  especially  in  view  of  the 
apparent  disingenuousness  of  the  plaintiff  in  giving  his  testimony  upon  the 
last  trial,  and  his  obvious  effort  to  so  change  his  evidence  as  to  avoid  the 
former  decision  in  this  case. 

"  In  other  words,  the  court,  believing  that  the  plaintiff  had  changed 
his  testimony  falsely,  with  a  view  of  avoiding  the  effect  of  the  decision  of 
this  court,  concluded  to  disregard  his  testimony  on  this  trial,  and  held  that 
what  he  testified  to  on  the  former  trial  was  true. 

1  Williams  v.  D.  L.  &  W.  R.  R.  Co.  (1898)  155  N.  Y.  161. 
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"  There  can  be  no  doubt  but  the  learned  courts  below,  both  at  Trial 
and  General  Term,  were  actuated  in  their  course  by  most  praiseworthy 
motives,  fully  believing  that  they  were  promoting  good  morals,  honesty  and 
justice,  but  the  question  is,  was  their  holding  in  accordance  with  law  ? 
On  one  of  the  trials  it  is  quite  likely  that  the  plaintiff's  testimony  was 
truthfully  given,  but  whether  on  the  first  or  the  second  trial  was  for  the 
jury,  not  the  court,  to  determine. 

"  It  is  the  province  of  the  former,  not  the  latter,  to  weigh  the  testimony 
given  in  the  light  of  all  the  circumstances  surrounding  it." 

What  Chief  Judge  Parker  here  in  effect  says,  is,  That 
the  existing  practice  does  not  promote  good  morals,  hon- 
esty, or  justice,  but  is  in  accordance  with  law.  What 
possible  reason  is  there  for  supposing  that  in  the  case  thus 
stated  the  verdict  of  the  second  jury  would  be  any  more 
reliable  than  that  of  the  first.  Then  why  require  it?  The 
case  had  been  once  submitted  to  a  jury.  The  appellate 
court  had  the  benefit  of  this  verdict.  With  that  and  the 
testimony  it  ought  finally  to  decide  the  case.  The  tempta- 
tion to  perjury  caused  by  the  practice  commented  upon 
by  the  Chief  Justice  is  great.  No  State  should  offer  a 
premium  to  perjury,  as  the  prevailing  practice  in  most  of 
them  does. 

6.  There  is  another  technical  rule  in  criminal  pleading 
which  should  be  repealed.  It  is  thus  stated  by  the  Court 
of  Appeals  of  New  York,  in  People  v.  Stedeker  :a 

"  An  exception  in  a  statute  must  be  negatived  in  pleading,  while  a 
proviso  need  not." 

In  this  particular  case  the  application  of  this  technical 
rule  discharged  the  criminal.  What  possible  reason  in  the 
nature  of  the  case  can  be  given  for  the  distinction  thus 
stated  by  the  court?  In  all  cases  it  should  be  enough  that 
the  indictment  state  the  crime  with  clearness  sufficient  to 
enable  the  defendant  to  understand  the  charge.  All  matters 
of  defense  or  exception  should  be  left  for  the  proof. 

M  uch  more  might  be  said  upon  the  subject  of  this  article, 
but  space  forbids.  The  importance  of  it  has  been  so  clearly 
stated  by  the  President  of  the  United  States  that  we 
cannot  conclude  the  article  better  than  with  a  quotation 
from  his  letter  written  in  August  last  to  Governor  Durbin, 
of  Indiana  : 

1  (i9°3)  »75  N.  Y.,  57,  67. 
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"  And  the  best  and  immediate  efforts  of  all  legislators,  judges,  and 
citizens  should  be  addressed  to  securing  such  reforms  in  our  legal  procedure 
as  to  leave  no  vestige  of  excuse  for  those  misguided  men  who  undertake 
to  reap  vengeance  through  violent  methods.  *  *  *  The  substantial 
rights  of  the  prisoner  to  a  fair  trial  must,  of  course,  be  guaranteed,  as  you 
have  so  justly  insisted  that  they  should  be  ;  but,  subject  to  this  guarantee, 
the  law  must  work  swiftly  and  surely,  and  all  the  agents  of  the  law  should 
realize  the  wrong  they  do  when  they  permit  justice  to  be  delayed  or 
thwarted  for  technical  or  insufficient  reasons.  We  must  show  that  the 
law  is  adequate  to  deal  with  crime  by  freeing  it  from  every  vestige  of 
technicality  and  delay." 

Everett  P.  Wheeler. 
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NOTES. 


South  Dakota  v.  North  Carolina. — Some  twenty  odd  years  ago 
an  ingenious  attempt  was  made  to  draw  repudiated  State  bonds  from 
the  limbo  of  legal  waste  paper.  Certain  States  to  assist  their  citizens 
who  held  such  bonds  brought  suit  on  them  as  nominal  assignees 
against  the  debtor  State  asking  that  the  Supreme  Court  take  jurisdic- 
tion on  the  ground  of  a  controversy  between  States.  The  expedient 
failed  for  as  the  assignors  were  to  receive  the  proceeds  they  remained 
the  real  parties  in  interest  and  the  prohibition  by  the  Eleventh  Amend- 
ment of  suits  by  an  individual  against  a  State  was  properly  held  to 
apply.  The  Louisiana  Cases  (1882)  108  U.  S.  76.  But  now  a  fur- 
ther attempt  to  find  some  spark  of  legal  vitality  in  these  bonds  has 
succeeded.  Certain  New  York  brokers,  holders  of  repudiated  North 
Carolina  bonds  made  an  out  and  out  gift  of  ten  of  them  to  South 
Dakota  with  the  request  that  they  be  sued  on  and  the  proceeds  de- 
voted to  some  State  charitable  institution.  In  a  suit  by  South  Dakota 
the  Supreme  Court  has  decided  that  this  was  properly  a  controversy 
between  States  and  has  ordered,  in  default  of  payment  by  North 
Carolina,  the  sale  of  certain  stock  held  by  the  State  but  pledged  as 
security  for  the  bonds.  South  Dakota  v.  North  Carolina  (1904)  24 
Sup.  Ct.  Rep.  269.  Justice  White  in  a  dissent  concurred  in  by 
Fuller,  C.  J.,  McKenna,  J.,  and  Day,  J.,  urged  that  the  claim  was 
barred  by  the  Eleventh  Amendment,  that  a  bond  issued  by  a  State  to 
an  individual  creates  no  legal  obligation  and  that  an  assignee  can  get 
no  greater  remedy  than  his  assignor. 

In  the  view  of  the  minority  the  Eleventh  Amendment  was  intended 
not  merely  to  take  away  the  jurisdiction  of  the  Supreme  Court  in  a 
suit  against  a  State  where  an  individual  is  the  plaintiff  or  real  party  in 


NOTES.  365 

interest,  but  to  bar  absolutely  any  prosecution  in  the  United  States 
Courts  of  a  claim  against  a  State  originally  held  by  an  individual.  Cer- 
tainly whatever  may  have  been  the  intention  of  its  framers  the  letter 
of  the  Amendment  does  not  call  for  this  limitation  on  the  grant  to 
the  Supreme  Court  of  jurisdiction  over  controversies  between  States, 
and  as  it  is  in  derogation  of  the  rights  of  the  individual  as  well  as  of 
an  express  grant  of  power  its  strict  construction  is  demanded.  Where 
then  a  State  acquires  the  bonds  of  another  State  by  donation  or  pur- 
chase and  sues  as  the  real  party  in  interest  there  is  no  jurisdictional 
difficulty.  But  did  the  bonds  in  their  inception  create  any  legal  right 
in  the  assignors?  If  not  the  assignee  State  should  fail.  The  minority 
argue  that  where  there  is  no  legal  remedy  there  can  be  no  legal  obli- 
gation and  that  therefore  the  promise  of  a  State  to  an  individual 
gives  him  no  legal  right  but  creates  a  bare  moral  obligation.  The 
Court,  however,  looks  at  the  bonds  as  if  issued  between  private  per- 
sons. Finding  them  on  their  face  justiciable  it  holds  that  their  unen- 
forceability by  their  original  holders  is  due  to  a  mere  difficulty  of  ju- 
risdiction, and  when  this  is  removed  by  assignment  to  a  State  the  legal 
right  which  has  always  existed  can  be  enforced.  In  this  the  case 
illustrates  the  tendency  of  the  Supreme  Court  to  adopt  at  need 
Marshall's  view  that  a  legal  obligation  may  exist  independent  of 
legal  remedies.  Ogden  v.  Saunders  (1827)  12  Wheat.  213.  The 
conflict  is  a  fundamental  one  along  the  lines  of  the  perennial  juristic 
controversy  as  to  the  nature  of  a  legal  obligation.  A  legal  right  once 
found  in  the  assignor  there  seems  no  insuperable  difficulty  in  giving  to 
the  assignee  a  remedy  in  a  forum  not  available  to  the  former. 

The  legal  interest  of  the  decision  seems  greater  than  its  practical 
effect.  Certainly  it  does  not  reendow  repudiated  State  securities  in 
general  with  exchange  value.  The  relief  made  available  is  merely 
equitable  and  applies  only  to  that  class  of  bonds  for  which  collateral 
security  has  been  pledged  by  the  State  and  is  limited  by  the  market 
value  of  that  security.  Further,  recovery  by  South  Dakota  on  a  part 
of  an  issue  of  such  bonds  gave  no  incidental  relief  to  the  holders  of 
the  balance.  It  is  of  course  open  to  such  holders  as  the  brokers  in 
the  principal  case  to  continue  to  gratify  their  charitable  instincts  at 
the  expense  of  the  repudiating  State  by  further  donations.  It  is 
possible,  too,  that  under  the  influence  of  the  decision  the  debtor 
State  may  be  willing  to  settle  or  that  some  litigous  State  may  be- 
come a  purchaser.  But  the  position  of  holders  of  claims  unsecured 
or  secured  by  worthless  collateral  does  not  seem  to  be  improved  even 
in  this  indirect  way.  The  Court  has  vet  to  decide  whether  a  personal 
judgment  on  such  a  claim  against  a  State  will  be  granted.  Even  if 
rendered  it  would  be  valueless  unless  property  of  the  State  could  be 
found  which  it  would  be  proper  to  take  in  execution  and  this  the 
Court  recognizes  is  improbable. 


Limitations  on  the  Right  to  be  Protected  in  the  Use  of  a 
Trade-Name. — In  asking  equity  to  protect  him  in  the  use  of  a  trade- 
name a  plaintiff  may  ask  relief  on  the  theory  that  he  has  a  property 
right  in  such   trade-name,   or   on  the  theory  that  the  defendant  is 


366  COLUMBIA  LAW  REVIEW. 

employing  unfair  means  of  competition.  And  whether  he  will  obtain 
relief  may  depend  upon  which  theory  the  court  adopts  as  applicable 
to  the  case.  2  Columbia  Law  Review,  406.  On  either  theory  equity 
demands  that  the  plaintiff  shall  not  himself  be  guilty  of  a  fraud  on 
the  public  in  the  use  of  the  trade-name;  but  acts  which  will  preclude 
him  from  obtaining  relief  in  one  case  may  not  necessarily  have  that 
effect  in  the  other.  A  consideration  of  this  question  would  seem  to 
have  been  properly  involved  in  a  recent  case  in  Illinois,  though  the 
court  did  not  go  into  the  matter.  In  that  case  the  plaintiff  sold  one 
dollar  hats  under  a  trade-name  "The  Model."  He  also  advertised  in 
his  show-windows  and  otherwise  that  he  was  the  manufacturer  of  these 
hats  when  as  a  matter  of  fact  he  did  not  manufacture  them.  The 
defendant  placed  on  the  market  one-dollar  hats  under  a  trade-name 
"  The  Medal."  The  court  held  that  the  plaintiff  was  entitled  to  be 
protected  in  the  use  of  his  label  notwithstanding  his  false  representa- 
tion as  to  the  brand  of  the  hats.  Wormser  v.  Shane  (111.  1904)  27 
Nat.  Corp.  Rep.  738.  Had  the  court  based  its  decision  on  the  theory 
that  the  plaintiff  had  a  property  right  in  the  use  of  the  words  "The 
Model"  the  result  reached  would  seem  to  be  correct,  for,  so  far  as  the 
use  of  the  words  in  question  was  concerned,  the  plaintiff  had  been 
guilty  of  no  fraud.  The  public  would  have  been  deceived  in  the 
same  degree  if  no  trade-mark  had  been  used  and  the  use  of  one  did 
not,  therefore,  in  any  way  aid  the  deception.  That  is  to  say,  the  mis- 
representation was  not  made  by  the  very  thing  which  the  plaintiff  is 
seeking  to  protect,  and  he  should  have  relief.  Curtis  v.  Bryan  (N.  Y. 
1867)  36  How.  Pr.  ^^.  A  different  case  arises  when  the  misrepre- 
sentation of  the  plaintiff  is  made  in  the  trade-mark  itself,  and  in  such 
cases  the  courts  properly  refuse  relief  on  the  ground  that  they  will  not 
protect  a  thing  which  is  being  used  to  defraud  the  public.  Krauss  v. 
Peebles'  Sons  Co.  (1893)  58  Fed.  585. 

If,  on  the  other  hand,  the  suit  is  brought  for  the  purpose  of  re- 
straining unfair  competition,  and  that  was  the  theory  adopted  by  the 
court  in  the  principal  case,  a  different  result  should  be  reached. 
The  inquiry  then  is,  not  whether  the  plaintiff  has  acted  fraudulently 
with  something  he  is  trying  to  protect,  but  whether  he  has  acted 
fraudulently  in  respect  to  the  business  in  which  he  is  engaged  and 
with  which  the  defendant  is  interfering.  It  must  be  remembered  that 
the  portion  of  the  public  to  be  considered  in  determining  whether  or 
not  the  plaintiff  has  been  guilty  of  a  fraudulent  representation  is  not 
the  portion  which  has  used  the  goods  before  and  buys  them  again 
because  they  are  satisfactory,  but  it  is  the  portion  which  is  buying  the 
goods  for  the  first  time  and  which,  therefore,  is  buying  them  because 
it  believes,  from  the  plaintiff's  representations,  that  they  possess  certain 
qualities.  So  far  as  the  buyer  is  concerned  it  is  immaterial  how  the 
misrepresentation  is  made  and  consequently  the  plaintiff  may  be  guilty 
of  fraud  while  at  the  same  time  employing  a  perfectly  proper  trade- 
name, and  if  so  guilty  equity  will  not  protect  him  in  his  business 
though  the  Court  may,  in  a  proper  case,  protect  his  property  rights  in 
certain  things  which  he  employs  in  that  business,  if  the  use  of  them, 
considered  by  themselves,  is  proper.  In  all  these  cases  the  misrepre- 
sentation of  the  plaintiff  must  be  material  and  the  principal  case  may 
be  justified  on  the  ground  that  the  court  found  that  the  misrepresenta- 
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tion  was  not  material,  but  such  a  finding  is  hard  to  sustain  for  a  false 
representation  as  to  the  manufacturer  of  the  article  sold  would  seem 
to  be  very  material.  Manhattan  Co.  v.  Wood  (1883)  108  U.  S.  218. 
The  representation  in  the  principal  case  would  lead  the  public  to 
believe  that  the  goods  sold  by  the  plaintiff  were  better  than  goods 
sold  by  other  dealers  at  the  same  price,  for  in  his  case  the  middle- 
man's profit  would  be  saved. 


Joint-Liability  for  Tort. — Joint-liability  for  tort  involving,  as  it 
does,  the  liability  of  each  tort-feasor  for  the  entire  damage  done  is  or- 
dinarily rested  on  intentional  cooperation,  and  where  this  element  is 
clearly  present  the  courts  have  found  no  difficulties.  Williams  v.  Shel- 
don (1833)  IO  Wend.  654-  It  is  apparent  that  the  cooperation  here 
required  is  in  mental  attitude;  that  is,  the  tort-feasors  must  act  with 
joint  volition  and  it  is  immaterial  whether  or  not  their  acts  merge  in  a 
single  injurious  effect.  Alabama  appears  to  make  this  the  essential  re- 
quirement of  joint-liability,  R.  &  D.  R.  R.  Co.  v.  Greenwood (1892) 
99  Ala.  501,  and  Wisconsin  has  also  intimated,  in  a  dictum,  that  this 
strict  rule  should  be  adhered  to.  Lull  v.  F.  &  W.  Imp.  Co.  (1865) 
19  Wise.  112.  Pennsylvania,  though  apparently  taking  the  contrary 
view  in  Downey  v.  Phil.  Tract.  Co.  el al.  (1894)  161  Pa.  St.  588,  seems 
to  be  in  accord  in  Wiest  v.  Elect.  Trad.  Co.  (1901)  200  Pa.  St.  148. 
An  additional  test,  however,  has  been  applied  in  most  jurisdictions, 
which  may  be  designated  as  cooperation  in  physical  result.  Colegrove 
v.  R.  R.  Cos.  (1859)  20  N.  Y.  492;  Matthews  v.  R.  R.  Cos.  (1893)  56 
N.  J.  L.  34;  Cuddy  v.  Horn  et  al.  (1881)  46  Mich.  596.  By  this  test, 
though  cooperation  in  mental  attitude  be  absent,  yet  where  there  are 
single  wrongful  acts  of  different  persons  which  together  give  rise  to  a 
single  effect  causing  the  injury,  there  is  a  joint-liability.  This  is  well 
illustrated  by  the  case  of  Colegrove  v.  R.  R.  Cos. ,  supra,  where  the 
plaintiff,  a  passenger  on  one  of  the  defendant  roads  was  injured  in  a 
collision  due  to  separate  acts  of  negligence  of  the  two  defendants. 
Here  the  two  wrongful  acts  gave  rise  to  the  final  effect,  the  collision, 
by  which  the  plaintiff  was  injured,  and  the  Court  held  the  defendants 
to  be  properly  joined.  The  two  wrongful  acts  were  indistinguishably 
merged  in  the  resultant  force  which  caused  the  damage  and  this  merger 
was  apparently  what  the  Court  relied  on  as  the  test  of  joint-liability. 
Between  this  class  of  cases  and  another  class,  represented  by  a  recent 
Ohio  case,  the  line  ol  distinction  is  at  first  sight  narrow.  In  that  case 
the  defendant  city  and  several  individuals  rendered  a  stream  unfit  lor 
the  plaintiff's  use  by  depositing  refuse  in  it.  In  a  suit  for  damages 
and  an  injunction  it  was  held  that  the  defendant  was  not  a  joint 
tort-feasor,  and  its  liability  only  extended  to  the  quantum  of  pollution 
caused  by  its  own  acts.  Standard  Bag  &  Paper  Co.  v.  Cleveland (1903) 
49  Ohio  Law  Bulletin  380.  The  distinction,  a  clear  one  in  fact,  is 
that  in  this  case  the  wrongful  act  of  each  produces  a  separate  result 
which  may  be  roughly  measured  by  the  amount  of  refuse  deposited  by 
each,  while  in  the  Colegrove  case  the  acts  of  each  ceasing  to  operate 
separately  become    merged  in    a  single  resultant  force  which  effects 
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the  injury.  That  this  distinction  is  recognized  and  made  the  basis  for 
arriving  at  different  results  is  illustrated  by  the  case  of  Chipman  v. 
Palmer  (1879)  77  N.  Y.  51,  practically  identical  in  facts  and  holding 
with  the  Ohio  case,  though  in  the  same  jurisdiction  with  the  Cole- 
grove  case. 

The  additional  test  of  joint-liability  as  illustrated  by  the  Colegrove 
and  analogous  cases  may  be  supported  whether  the  injury  is  a  natural 
and  probable  consequence  of  the  respective  negligent  acts  of  the  de- 
fendants or  whether  the  amount  of  injury  is  far  in  excess  of  any- 
thing which  a  reasonable  man  could,  in  theory  of  law,  be  required  to 
foresee.  If  the  entire  injury  follows  naturally  from  the  negligence,  it 
is  obviously  proper  to  hold  either  defendant  for  the  whole  damage, 
Village  of  Cartersville  v.  Cook  (1889)  129  111.  152,  and  to  avoid  a 
multiplicity  of  actions  a  joint  suit  is  perhaps  justifiable.  Where,  how- 
ever, the  injury  far  exceeds  the  natural  and  probable  consequences  of 
either  act  alone  it  is  equally  clear  that  an  action  against  any  one  defend- 
ant for  the  entire  damage,  on  the  ordinary  principles  of  negligence, 
would  not  be  maintainable.  But  the  inherent  impossibility  in  this 
class  of  cases  of  separating  and  proving  the  quantum  of  injury  done 
by  each  party  seems  to  justify  giving  the  plaintiff  a  joint  action, 
Slater  v.  Mersereau  (1876)  64  N.  Y.  138.  If  the  interests  of  the 
plaintiff,  however,  demand  this  result,  justice  to  the  defendants 
seems  to  require  that  the  one  who  has  been  compelled  to  pay  for  the 
entire  damage  should  be  allowed  contribution  from  the  other.  This 
point  has  not  been  the  subject  of  decision,  but  an  exception  to  the 
general  rule  that  there  is  no  contribution  among  joint  tortfeasors 
seems  justifiable  here  for  reasons  analogous  to  those  advanced  in  the 
cases  where,  notwithstanding  the  rule,  contribution  has  been  allowed, 
that  is,  where  there  was  no  conscious  wrongdoing  by  the  party  held 
for  the  entire  damage,  Bailey  v.  Bussing  (1859)  28  Conn.  455.  With 
these  conclusions  it  is  proper  to  notice,  under  circumstances  like 
those  in  the  Ohio  case,  a  distinction,  the  ignoring  of  which  has  led  to 
some  confusion,  between  an  action  at  law  for  damages  where  there  is 
properly  no  joint-liability  and  a  bill  in  equity  to  restrain  the  continu- 
ing wrongful  acts  of  several  defendants  which  together  cause  the 
plaintiff  an  injury.  In  the  latter  case  it  is  held  proper  to  join  the 
several  wrongdoers  and  enjoin  all  their  acts  in  one  decree.  This 
distinction  was  pointed  out  in  Chipman  v.  Palmer,  supra,  and  has 
been  generally  adopted.  Thorpe  v.  Brumfitt  (1873)  L.  R.  8  Ch.  App. 
650;  Hillman  v.  Newington  (1880)  57  Cal.  56. 


Corporate  Liability  for  Agents'  Fkaudulent  Dealing  with 
Stock. — Few  branches  of  the  law  have  produced  a  judicial  conflict  so 
remarkable  for  its  persistence  and  vigor  as  that  branch  involving  the 
liability  of  a  principal  for  the  fraud  of  his  agent  upon  the  ground 
of  estoppel.  In  general  two  doctrines  stand  out  in  sharp  contrast.  In 
England  the  principal  will  not  be  bound  unless  the  act  be  not  only 
within  the  apparent  authority  but  also  for  the  principal's  benefit. 
Barwick  v.    English  Joint  Stock  Bank    (1867)   L.    R.    2    Ex.    259. 
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Originating  in  New  York,  the  sounder  doctrine  declares  that  if  the 
act  be  within  the  apparent  authority  the  intention  of  the  agent  is 
immaterial,  Bank  v.  Aymar  (1842)  3  Hill  262.  Coming  more  par- 
ticularly to  the  liability  of  a  corporation  for  the  fraudulent  issuing  of 
stock  the  same  difference  occurs,  the  leading  English  cases  denying 
corporate  liability  where  the  fraud  is  not  for  the  principal's  benefit, 
British  Banking  Co.  v.  Charnwood  Fores/  Ry.  Co.  (1887)  18  Q. 
B.  D.  714;  the  New  York  courts  binding  the  corporation  whenever 
the  act  of  the  agent  is  within  the  holding  out.  N.  K,  N.  H.  &  H. 
Ry.  Co.  v.  Schuyler  (1865)  34  N.  Y.  30.  A  decision  recently  reached 
in  England  is  not  only  in  conflict  with  the  former  doctrine  obtaining 
there  but  in  advance  of  any  holding  under  the  New  York  rule.  The 
secretary  of  the  defendant  corporation  requested  the  plaintiffs  to  ar- 
range a  loan  for  him  upon  5,000  shares  of  the  stock  of  the  corpora- 
tion which  he  claimed  to  own  in  part  and  which  was  outstanding  in 
his  co-owner's  name.  The  plaintiffs  negotiated  the  loan  and  the 
secretary  handed  over  the  certificate,  it  purporting  to  have  been 
executed  by  "E.  Storey"  as  transferor.  The  certificate  was  in  form 
regular,  signed  by  two  directors  as  required  in  the  by-laws,  sealed  and 
countersigned  by  the  secretary.  In  fact  the  names  of  the  directors 
had  been  forged.  It  was  held  that  the  defendant  is  estopped  to  deny 
its  liability.  Ruben  &  Ladenburgv.  Fingall  Consolidated  et  al.  (K.  B. 
1904)  20  T.  L.  R.  241. 

In  order  to  classify  this  decision  it  becomes  necessary  to  make  a 
comparative  analysis  of  the  cases  wherein  the  agents'  fraudulent  deal- 
ing with  the  stock  has  been  involved.  These  may  be  considered  in 
four  groups.  (1)  Where  the  agent  purporting  to  act  as  agent  iss'ues 
spurious  stock.  In  this  case,  upon  sound  principle,  the  corporation 
should  be  liable,  the  agent  being  clothed  with  apparent  authority  to 
issue  stock.  N.  Y.,  N.  H.  &  H.  Ry.  Co.  v.  Schuyler,  supra.  (2) 
Where  the  by-laws  require  the  signatures  of  other  officers  and  the 
agent  purporting  to  act  as  agent  forges  the  required  signatures  and 
issues  the  stock  to  a  bona  fide  purchaser.  It  may  be  argued  that  the 
forgery  should  not  change  the  case  from  the  first  class;  that  it  was 
within  the  apparent  authority  to  make  the  final  declarations  as  to  the 
validity  of  the  stock  and  to  represent  that  all  the  prerequisites  to  its 
validity  had  been  complied  with.  Fifth  Ave.  Bank  v.  Forty-Second 
St.  R.  R.  Co.  (1893)  137  N.  Y.  231.  On  the  other  hand  it  may 
be  said  that  the  very  reason  for  the  requirement  of  countersigning 
was  to  place  it  beyond  the  power  of  any  one  agent  to  bind  the  corpora- 
tion by  his  fraud  and  that  it  was  not  within  the  transfer  agent's  appar- 
ent authority  to  represent  that  the  signatures  on  the  certificate  were 
valid.  This  would  appear  to  be  the  sounder  view.  (3)  Where  the 
agent,  stil!  purporting  to  act  as  agent  having  forged  the  required 
signatures  does  not  issue  the  certificate  but  assigns  it  as  an  outstand- 
ing certificate  using  a  fictitious  name  or  the  name  of  some  stock- 
holder. Here  although  he  purports  to  act  as  agent  yet  the  act  is 
outside  his  apparent  authority  which  was  to  issue  stock  and  not  to 
assign  and  deliver  outstanding  stock  and  this  distinguishes  the  case 
from  those  in  the  second  class.  Second  National  Bank  v.  Curtiss 
(1896)  2  App.  D.  508.  (4)  Where  the  agent  issues  the  forged  stock 
as  in  the  second  class  but  under  circumstances  wherein  it  is  known  to 
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the  third  party  that  he  is  acting  in  a  personal  transaction  under- 
taken for  his  own  benefit.  Here  the  officer  is  not  purporting  to  act 
as  agent  and  this  distinguishes  the  case  from  those  in  the  second 
class  although  the  act  is  the  same.  Manhattan .  Life  Lns.  Co. 
v.  Forty-Second  St.  Ry.  Co.  (1893)  139  N.  Y.  146.  Summarizing, 
then,  it  appears  that  in  the  first  class  the  officer  purporting  to 
act  as  agent  does  an  act  within  his  holding  out;  in  the  second 
he  purports  to  act  as  agent  sed  quaere  as  to  whether  the  issuing  of  the 
forged  certificate  is  within  his  holding  out;  in  the  third  still  purporting 
to  act  as  agent  he  acts  outside  his  apparent  authority  and  in  the  fourth 
he  does  not  act  as  agent  even  assuming  that  the  act  of  issuing 
the  forged  certificate  would  be  within  his  apparent  authority.  Re- 
calling the  facts  of  the  principal  case  in  which  the  officer  acting 
in  a  personal  transaction  and  so  understood  by  the  plaintiff,  did  not 
purport  to  issue  the  forged  certificate  but  to  assign  it  as  outstanding 
stock  it  will  be  seen  that  neither  principle  nor  precedent  may  be  in- 
voked for  its  support.  It  is  not  within  the  second  class  since  he  nei- 
ther purported  to  act  as  agent  nor  acted  within  his  apparent  authority. 
Even  assuming  that  he  acted  as  agent  it  would  be  contrary  to  the  rule 
in  the  third  class  since  the  act  was  outside  his  apparent  authority, 
and  again  even  assuming  that  he  did  an  act  within  his  apparent  au- 
thority, in  conflict  with  the  rule  in  the  fourth  class  since  he  was  not 
acting  as  agent.  The  court  regrets  its  decision  but  deems  itself 
bound  by  the  case  of  Shaw  v.  Port  Phillip  Mining  Co.  (1884)  13 
Q.  B.  D.  103.  But  in  this  case  the  officer  purporting  to  act  as  agent 
issued  the  forged  certificate  instead  of  assigning  outstanding  shares  in 
a  personal  transaction  and  the  case  falls  within  the  second  class  and  is 
in  accord  with  Fifth  Ave.  Bank  v.  Forty-Second  St.  R.  R.  Co.,  supra. 


Legal  Monopolies  and  Contracts  in  Restraint  of  Trade. — 
Patents  and  copyrights  are  the  classical  examples  of  perfect  monopo- 
lies and  where  they  are  concerned  there  is  a  relaxation  of  the  restric- 
tions imposed  by  public  policy  on  contracts  in  restraint  of  trade. 
The  fact  that  the  contract  fixes  the  price  at  which  patented  articles 
shall  be  sold,  confines  their  sale  to  a  limited  territory,  or  restricts  their 
output,  does  not  render  it  illegal,  since  these  are  rights  included  in 
the  monopoly  granted  by  the  government,  Bementv.  National  Har- 
row Co.  (1902)  186  U.  S.  70.  And  this  is  so  notwithstanding  the 
fact  that  these  restrictions  are  generally  held  illegal  when  such  con- 
tracts are  made  with  reference  to  unpatented  articles,  Arnol  v.  P.  6f 
E.  Coal  Co.  (1877)  68  N.  Y.  558;  2  Columbia  Law  Review  166. 
Trade  unprotected  by  patents  may  also  be  unlawfully  restrained  by 
the  imposition  of  other  conditions  than  a  fixed  price,  a  limited  field  of 
operation  or  a  restricted  supply,  as,  for  instance,  in  Curran  v.  Galen 
(1897)  152  N.  Y.  33,  where  by  contract  a  manufacturer  bound  him- 
self to  employ  only  members  of  a  certain  labor  union.  By  a  recent 
decision  in  New  York  there  is  an  indication  that  in  the  case  of  patents 
as  well  the  conditions  which  may  be  lawfully  imposed  are  limited. 
Straus  v.    American   Pu/dishers'   Assn.    (1904)    177  N.  Y.  473.      In 
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that  case  the  publishers  of  copyrighted  books  agreed  among  them- 
selves that  each  would  fix  a  retail  price  for  his  copyrighted  books  and 
would  refuse  to  sell  either  copyrighted  or  uncopyrighted  books  to  any 
dealer  who  would  not  maintain  that  price.  The  court  held  the 
agreement  illegal,  since  it  embraced  books  unprotected  by  copyrights 
as  well  as  those  copyrighted,  the  latter  only  being  proper  subjects  of 
regulation.  That  the  combination  alone  was  not  enough  to  render 
the  agreement  illegal  is  indicated  by  the  case  of  Park  v.  National 
Druggists'  Assn.  (1903)  175  N.  Y.  1,  where  it  was  held  that  pat- 
entees might  agree  that  each  would  fix  a  price  for  his  article,  would 
sell  at  a  fixed  discount  to  dealers  who  would  agree  to  maintain  that 
price,  and  would  refuse  the  discount  to  dealers  who  would  not  so 
agree. 

In  Diamond  Match  Co.  v.  Roeber  (1887)  106  N.  Y.  473,  it  is  laid 
down  that  whether  or  not  contracts  are  in  restraint  of  trade  depends 
on  their  reasonableness,  and  this  test  has  not  only  been  generally 
followed  at  common  law,  but  is  applicable  to-day  under  the  New  York 
Anti-Trust  Act.  4  Columbia  Law  Review  83,  89.  The  only  objec- 
tion to  applying  this  test  to  combinations  respecting  patents  or  copy- 
rights would  be  that  by  virtue  of  the  peculiar  privilege  granted  by  the 
Government,  conditions  otherwise  illegal  are  allowed;  but  this  statu- 
tory privilege  can  only  include  those  rights  which  actually  are  granted, 
either  expressly  or  by  reasonable  implication,  and,  therefore,  any  other 
rights  claimed  must  be  governed  by  the  same  test  that  is  applied  to 
cases  where  no  patent  or  copyright  is  involved.  A  contract  fixing  a 
price,  limiting  territory  for  selling  or  restricting  output  is  generally 
held  unreasonable,  and  so  illegal,  at  common  law ;  but  the  right  to  do 
these  things  is  included  in  the  grant  of  letters  patent,  and  it  cannot 
be  illegal  to  exercise  that  right  over  patented  articles.  When,  how- 
ever, other  rights  in  addition  are  claimed,  if  they  cannot  be  shown  to 
be  expressly  or  impliedly  included  in  the  special  grant  of  letters 
patent  they  must  be  subjected  to  the  common  law  test  of  reasonable- 
ness. Such  being  the  distinctions  which  the  courts  have  recognized 
the  iwo  New  York  cases,  supra,  may  be  reconciled.  In  the  Park 
case  the  patentees  claimed  the  right  to  combine  and  agree  not  to  give 
a  discount  to  any  dealer  who  would  not  maintain  their  prices.  In 
the  Straus  case  the  publishers  claimed  the  right  to  combine  and  agree 
not  to  sell  any  books  at  all  to  a  dealer  who  would  not  maintain  their 
prices.  In  each  case  the  right  to  fix  prices  was  included  in  the  grant 
of  patent  and  copyright  respectively — in  the  former  no  additional  un- 
reasonable restriction  was  iound,  while  in  the  latter  the  restraint  of 
trade  in  uncopyrighted  books  was  held  to  be  unreasonable. 


Reasonableness  of  a  Municipal  Ordinance — a  Question  for 
Court  or  Jury. — Shall  the  question  of  the  reasonableness  of  a  license 
fee,  imposed  by  virtue  of  a  municipal  ordinance  upon  property  of  a 
telegraph  company  doing  an  interstate  business,  be  left  for  determina- 
tion to  a  jury  ?  The  view  of  the  United  States  Supreme  Court  may 
be  gathered  from  its  two  recent  decisions  in  Atlantic  and  Pacific  Tele- 
graph Co.  v.  Philadelphia  (1903)  190  U.  S.  160  and  Postal  Telegraph- 
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Cable  Co.  v.  New  Hope  (1904)  192  U.  S.  205.  It  is  there  held  that 
where  the  reasonableness  turns  on  the  amount  of  the  fee  charged  the 
question  may  properly  be  left  to  a  jury,  unless  the  preponderance  of 
evidence  is  such  as  would  ordinarily  justify  the  direction  of  a  verdict 
by  the  court.  Municipal  ordinances  imposing  license  fees  are  of  two 
kinds.  First  :  those  whose  object  is  revenue.  Such  are  valid  only 
when  enacted  in  the  exercise  of  a  specifically  or  impliedly  delegated 
power  to  tax.  Second  :  mere  police  regulations.  Such  are  valid 
only  when  reasonable.  In  the  latter  class  when  the  unreasonableness 
lies  in  the  amount  of  the  fee  charged  the  ordinance  is  void  as  being 
for  revenue,  and  if  upon  interstate  commerce  it  is  void  also  as  being 
an  unconstitutional  interference  therewith.  Leloup  v.  Mobile  (1880) 
127  U.  S.  640.  In  any  event  it  is  the  reasonableness  or  unreason- 
ableness which  determines  the  character  of  these  ordinances  as  valid 
or  void,  and  lor  the  purpose  of  the  determination  of  their  character 
no  distinction  can  be  drawn  between  a  case  in  which  the  unreason- 
ableness consists  in  too  great  a  restraint  upon  personal  liberty  and  one 
in  which  it  consists  in  an  excessive  fee  ;  for  in  every  instance  it  will 
depend  upon  the  particular  circumstances  and  extrinsic  facts.  The 
weight  of  authority  seems  to  be  that  such  determination  is  for  the 
court  and  that  evidence  to  the  jury  is  inadmissible.  Dillon  Mun. 
Corp.  4th  ed.  vol.  1  §  327;  Commonwealth  v.  Worcester  (1827)  3  Pick. 
462;  Kneedler  v.  Norristown  (1882)  100  Pa.  St.  368;  Buffalo  v.  Web- 
ster (1833)  10  Wend.  99;  (contra),  Clason  v.  City  of  Milwaukee 
(1872)  30  Wis.  316. 

The  constitutional  limits  of  the  police  power  of  municipal  cor- 
porations as  agents  of  the  state  cannot  be  exactly  defined.  There  is 
a  wide  margin  between  those  limits  within  which  the  power  clearly 
may  be  exercised  and  those  without  which  it  clearly  may  not  be.  The 
only  standard  for  determining  the  validity  of  an  exercise  of  that 
power,  as  has  been  said,  is  the  standard  of  reasonableness.  Reason- 
ableness seems  to  mean  reasonably  necessary  under  the  circumstances. 
The  circumstances  are  thus  creative  of  the  power.  And  in  determin- 
ing what  power  the  circumstances  create,  the  act  of  the  legislative 
body  is  purely  an  act  of  discretion.  The  question  of  its  having  prop- 
erly exercised  its  discretion,  though  dependent  upon  facts,  is  itself 
purely  a  question  of  law.  The  question  of  the  existence  of  the  par- 
ticular circumstances,  which  the  legislative  body  may  have  considered 
to  have  justified  its  act,  is  a  question  of  fact,  and,  in  answering  it,  the 
assistance  of  a  jury  might  properly  be  required.  Determining, 
however,  whether  those  circumstances  did  justify  the  legislative  act  is 
passing  upon  the  validity  of  an  exercise  of  legislative  discretion,  and 
the  question  should  remain  with  the  court.  It  seems  that  the  court 
have  so  regarded  this  question  from  very  early  times,  and  it  is  believed 
that  it  is  only  recently  that  there  has  been  any  inclination  to  depart 
from  the  old  rule.  Vinters  Co.  v.  Passey  (K.  B.  1757)  1  Burr  235; 
Paxlon  v.  Sweet  (N.  J.  1832)  1  Green  L.  R.  290. 

The  practical  objections  to  the  new  rule  are  strong.  The  reason- 
ableness of  the  ordinance  is  the  test  of  its  validity,  and  this  is  sub- 
mitted to  a  jury  drawn  from  the  community  of  voters  whose  act  it  is. 
The  law  of  the  nation  is  left  in  its  final  application  to  the  wishes  of 
the  communities,    and  that  such  application  will  vary  with  the  com- 
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munity  is  inevitable.  The  same  jurisdiction  will  declare  void  identi- 
cal ordinances  intended  to  apply  to  identical  circumstances  according 
to  a  trifling  weight  of  evidence,  or  as  the  honesty  or  intelligence  of  a 
jury  vary.  Already  the  question  of  the  reasonable  amount  of  license 
fees  is  one  of  considerable  uncertainty  and  it  has  been  held  to  include 
anything  from  the  cost  of  issuing  the  license  merely,  to  the  expense 
of  inspection,  the  possible  liabilities  to  which  the  corporation  may  be 
subjected,  and  a  rental  charge  for  the  use  and  occupation  of  the  cor- 
poration's property.  Dillon  Mun.  Corp.  4th  ed.  vol.  1  §357;  Cooley 
on  Taxation  1 14 1 ;  Cooley  on  Con.  Lim.  283;  St.  Louis  v.  Western 
Union  (1892)  148  U.  S.  92;  Western  Union  v.  New  Hope  (1901)  187 
U.  S.  419.  To  secure  even  partial  uniformity  in  the  construction  of 
the  clause  of  the  Constitution  granting  to  the  Federal  government 
the  power  to  regulate  commerce  it  would  seem  better  to  leave  the 
question  entirely  with  the  court. 
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Agency — Corporations — Liability  for  Fraud  of  Agent — Dealing  with 
Stock.  The  secretary  of  the  defendant  corporation  requested  the  plain- 
tiffs to  procure  a  loan  upon  shares  of  stock  of  the  defendant  which  he 
claimed  to  own  in  part  and  to  be  outstanding  in  the  co-owner's  name. 
Upon  the  negotiation  of  the  loan  the  secretary  assigned  the  certificate 
which  was  regular  in  form  but  upon  which  he  had  forged  the  names  of 
two  directors  required  by  the  by-laws  to  be  signed  thereto.  Held,  the  cor- 
poration was  estopped  to  deny  its  liability.  Ruben  &^  Ladenburg  v.  Fin- 
gall  Consolidated (K.  B.  1904)  20  T.  L.  R.  231.     See  Notes,  p.  368. 

Agency — Ratification  by  Principal  not  in  Existence  when  Agent 
Acted.  An  option  to  lease  lands  was  procured  by  a  person,  professing 
to  act  for  a  company  not  in  existence.  After  its  organization  the  com- 
pany having  entered  upon  the  lands,  brought  suit  for  specific  perform- 
ance. Held,  a  company  cannot  adopt  or  ratify  a  contract  made  on  its  be- 
half before  it  came  into  existence,  and  the  facts  did  not  show  a  new  con- 
tract between  the  company  and  the  defendant  in  the  nature  of  a  novation. 
Natal  Land  &~*  Colonization  Co.  v.  Pauline  Colliery  <S-=  Developtnent 
Synd.  [1904]  A.  C.  120. 

The  case  follows  Kelncr  v.  Baxter  (1866)  L.  R.  2  C.  P.  174,  which  has 
been  followed  in  this  country.  Mc Arthur  v.  Times  Printing  Co.  (1892) 
48  Minn.  319  ;  Bull's  Gap  By.  Co.  v.  Christy  (1875)  79  Pa.  St.  54.  In 
Preston  v.  By.  (1851)  7  Eng.  Law  &  Eq.  R.  124,  it  seems  to  be  suggested 
that  there  is  a  remedy  in  equity,  but  the  court  points  out  a  contract  of 
novation  to  justify  its  action.  In  By.  v.  Sage  (1872)  65  Ills.  328,  it  is  held 
that  the  novation  must  be  by  express  contract  ;  but  an  implied  contract 
of  novation  may  be  made  as  well  as  any  other  implied  contract.  Mc  Ar- 
thur v.  Times  Brinting  Co.,  supra.  Such  a  contract,  however,  was  not 
made  out  in  the  principal  case.  In  Low  v.  By.  (1864)  45  N.  H.  370,  there 
seems  to  be  a  confusion  between  recovery  on  an  implied  contract  of  nova- 
tion and  in  quasi-contract. 

Conflict  of  Laws — Contracts.  The  defendant's  husband  misappropri- 
ated money  belonging  to  the  plaintiff,  who  threatened  criminal  proceed- 
ings unless  the  defendant  would  repay  it.  Under  the  influence  of  this 
threat  the  defendant  agreed  to  do  so.  This  contract  was  made  in  France, 
and  was  to  be  performed  there.  The  plaintiff  brought  action  on  it  in  Eng- 
land. Held,  as  the  contract  was  obtained  by  moral  coercion,  the  English 
Courts  would  not  enforce  it,  even  though  it  might  have  been  enforceable 
in  France.     Kaufman  v.  Gerson  (1904)  20  T.  L.  R.  277. 

It  is  the  general  rule  that  in  passing  upon  a  foreign  contract  the  court 
will  give  effect  to  the  foreign  law,  as  that  is  the  law  which  the  parties 
intended  should  determine  their  rights  and  obligations.  Robinson  v. 
Queen  (1889)  87  Tenn.  445.  The  principal  case  illustrates  an  exception 
to  this  general  rule.  No  foreign  law  will  be  enforced  if  it  contravene 
the  "established  policy"  or  "corrupt  the  morals"  of  the  forum. 
Wright  v.  Bindskopf  (1877)  43  Wis.  344.  This  exception  is  well 
recognized,  but  in  applying  it  there  is  considerable  conflict,  arising  from 
differences  of  opinion  among  courts  as  to  what  foreign  laws  are  con- 
trary to  the  policy  or  morals  of  the  community.  Swann  v.  Swann  (1884) 
21  Fed.  299  ;  Bennegar  v.  State  (18S9)  87  Tenn.  244;  Minor,  Conflict  of 
Laws  ££  6,  9,  152. 

Constitutional  Law — Effect  of  Decision  Holding  Act  Unconstitu- 
tional. A  municipal  code,  providing  for  the  reorganization  of  the  police 
department  of  cities  continued  the  holders  of  offices  under  a  former  act 
in   office   by  declaring  that  no  officer  serving  in  the  police  department 
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should  be  removed.  The  relator  claimed  that  the  former  act  was  uncon- 
stitutional, and  that,  there  being  no  de  jure  office,  the  former  chief  of 
police  was  not  an  officer  and  his  position  vacant.  Mandamus  was  brought 
to  compel  names  (from  which  appointment  might  be  made),  to  be  certi- 
fied by  the  defendant  board.  Held,  the  writ  should  be  denied.  State  ex 
rel.  Snyder  v.  Hall  (1904)  25  Ohio  Cir.  Ct.  Repts.  361. 

The  court,  without  sustaining  the  constitutionality  of  the  act,  declared 
that,  assuming  its  unconstitutionality,  a  decision  to  that  effect  would  not 
have  a  retroactive  effect.  An  act  which  is  unconstitutional  is  void  ab  initio 
and  can  confer  no  rights.  Norton  v.  Shelby  Co.  (1886)  118  U.  S.  425,  442: 
Cooley  on  Constitutional  Limitations,  6th  Ed.,  222.  This  act  not  having 
been  previously  sustained  as  constitutional,  the  case  is  not  within  the  rule 
in  Douglass  v.  Pike  Co  (1879)  101  U.  S.  677,  where  a  subsequent  decision 
to  the  contrary  is  allowed  only  a  prospective  effect.  3  Columbia  Law 
Review  272;  4  Columbia  Law  Review  226.  The  same  result  might  have 
been  reached  in  the  principal  case  by  following  the  holding  in  the  same 
jurisdiction,  that  there  may  be  a  de  facto  officer  without  a  de  jure  office. 
State  of  Ohio  v.  Gardner  (1896)  54  Ohio  St.  24. 

Constitutional  Law — Municipal  License  Tax  on  Interstate  Com- 
merce— Test  of  Reasonableness.  The  plaintiff,  a  municipal  corporation, 
sued  to  recover  the  amount  of  a  license  fee  charged  by  virtue  of  an  ordi- 
nance upon  the  property  of  the  defendant,  a  corporation  doing  an  inter- 
state business.  The  trial  judge  left  to  the  jury  the  question  of  the  reason- 
ableness of  the  fee  charged,  and  on  the  latter  finding  that  a  less  amount 
than  that  charged  was  reasonable,  ruled  that  the  plaintiff  might  recover 
that  amount.  On  error  to  the  Supreme  Court,  held,  by  determining  the 
amount  of  the  fee  unreasonable,  the  ordinance  imposing  the  same  thereby 
became  void,  and  the  only  power  by  virtue  of  which  a  fee  might  be  col- 
lected had  ceased  to  be;  further,  there  was  no  error  in  admitting  to  the 
jury  evidence  as  to  the  reasonableness  of  the  fee  charged.  Postal  Tele- 
graph-Cable Co.  v.  New  Hope  (1904)  192  U.  S.  205.     See  Notes,  p.  371. 

Constitutional  Law— Police  Power — Game  Laws.  N.  Y.  Laws  1902, 
p.  487,  c.  194,  8  141,  prohibited  the  possession,  during  certain  months,  of 
brook  trout  taken  outside  of  the  State.  In  an  action  to  recover  the  penalty 
provided,  held,  the  statute  was  void  as  an  interference  with  interstate 
commerce  and  not  a  reasonable  exercise  of  the  police  power.  People  v. 
A.  Booth  Co.  (1903)  86  N.  Y.  Supp.  272. 

It  is  established  that  a  State  has  a  right  to  regulate  the  killing  and 
possession  of  game  taken  within  the  State,  Geerv.  Conn.  (1895)  161  U.  S. 
519,  but  the  Supreme  Court  has  never  passed  on  a  State's  right  to  regu- 
late the  importation  of  game  from  without  its  boundaries.  In  the  case 
of  Davenport,  (1900)  102  Fed.  540,  the  right  was  denied,  but  it  was  up- 
held by  in  re  Deiringcr  (1901)  108  Fed.  623.  The  view  of  the  latter  court 
seems  sound  on  the  ground  that  in  order  to  protect  domestic  game  such 
statutes  may  be  upheld  as  a  valid  exercise  of  the  police  power,  although 
interstate  commerce  may  be  incidentally  affected.  1  Columbia  Law 
Review  548. 

Constitutional  Law — Suits  between  States— Bonds  Assigned  to 
State.  The  owner  of  bonds  issued  by  the  state  of  North  Carolina  as- 
signed ten  of  them  to  South  Dakota,  requesting  the  latter  state  to  sue  on 
them  and  apply  the  proceeds  to  some  charitable  institution.  Each  bond 
was  secured  by  ten  shares  of  stock  held  by  North  Carolina  in  the  North 
Carolina  R.  R.  South  Dakota  brings  this  suit  in  equity,  praying  that 
North  Carolina  be  compelled  to  pay  the  bonds  and  coupons,  and  in  default 
of  payment  that  an  order  should  be  made  directing  the  sale  of  the  shares 
of  stock  of  the  North  Carolina  R.  R.  pledged  in  said  bonds,  and  that  a  re- 
ceiver be  appointed.  Two  individuals  were  joined  as  defendants  repre- 
senting different  classes  of  bondholders.  Held,  this  was  properly  a  con- 
troversy between  the  states,  and  the  court  would  take  jurisdiction,  except 
as  to  the  individual  defendants.  South  Dakota  v.  North  Carolina  (1904) 
24  Sup.  Ct.  Rep.  269.     See  Notes,  p.  364. 
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Constitutional  Law — Use  of  National  or  State  Flag  for  Advertis- 
ing Purposes.  New  York  Penal  Code,  §  640,  subd.  16,  prohibits:  first, 
the  use  of  a  likeness  of  the  National  or  State  flag  for  advertising  pur- 
poses; second,  the  possession  of  any  article  bearing  such  likeness  for  such 
purposes;  and  third,  public  contemptuous  treatment  of  either  flag.  Held, 
the  first  and  second  clauses  were  unconstitutional,  as  being  an  unwar- 
rantable interference  with  personal  liberty  and  an  unjust  discrimination 
between  persons  engaged  in  business,  but  the  third  clause  was  a 
valid  exercise  of  the  police  power.  People  v.  Van  de  Carr  (1904)  86 
N.  Y.  Supp.  644.     Van  Brunt,  P.  J.,  and  Laughlin,  J.,  dissenting. 

It  is  believed  that  the  precise  question  has  been  raised  but  once  before. 
The  Supreme  Court  of  Illinois  held  a  similar  statute  unconstitutional  for 
substantially  the  same  reasons.  Ruhstrat  v.  The  People  (1900)  1S5  111. 
133.  If  such  a  statute  is  to  be  upheld  it  must  relate  to  the  public  health, 
morals,  safety,  comfort  or  general  welfare.  The  suggestion  has  been 
made  that  political  morality  and  civic  virtue  are  within  the  scope  of  the 
police  power,  City  of  N.  Y.  v.  Miln  (1837)  11  Pet.  102,  139;  the  symbols 
of  the  Nation  and  State  might  properly  come  within  such  civic  virtue. 
It  would  seem  to  follow  that  the  legislature  might  properly  adopt 
measures  to  promote  patriotism  and  respect  for  the  symbols  of  the  Nation 
and  the  State.     Cf.  State  v.  Gettysburg  R.  R.  (1895)  160  U.  S.  668. 

Contracts — Impossibility  of  Performance — Rights  of  Parties.  The 
plaintiff  contracted  to  take  rooms  of  the  defendant  to  view  the  Corona- 
tion Procession ,  for  the  sum  of  .£141  payable  at  once.  £100  was  paid. 
Upon  the  procession  being  abandoned  the  plaintiff  sued  to  recover  back 
the  £100,  and  the  defendant  counterclaimed  for  £41,  the  unpaid  balance. 
Held,  the  impossibility  of  performance  freed  the  parties  from  obligations 
subsequent  to  the  time  such  impossibility  arose,  but  did  not  disturb 
rights  which  had  previously  accrued,  and  therefore  the  plaintiff  could 
not  recover  the  ,£100.  The  defendant's  counterclaim  was  allowed. 
Chandler  v.   Webster  (C.  A.,  1904),  20  T.  L.  R.  222. 

According  to  this  rule  where  the  money  was  to  be  paid  after  the  im- 
possibility arose,  the  hiring  party  was  discharged  from  payment.  Krell  v. 
Henry  [1903]  2  K.  B.  740.  "  While  impossibility  should  be  a  good  defense 
to  an  action  for  a  breach,  yet  it  does  not  justify  the  retention  of  profits 
paid  by  the  other  party  in  expectation  of  performance."  4  Columbia  Law 
Review  231  ;  Keener  on  Quasi-Contracts  292.  Since  a  recovery  should  be 
allowed  of  the  sum  paid,  a  fortiori  should  a  recovery  of  the  sum  unpaid 
be  denied.  In  denying  recovery  to  the  plaintiff,  and  in  allowing  the  coun- 
terclaim, the  decision  is,  however,  consistent  with  the  English  rule  that 
impossibility  of  performance  gives  no  quasi-contractual  rights  to  recover  a 
consideration  paid  in  hope  of  such  performance.  Byrne  v.  Schiller  (1871) 
L.  R.  6  Ex.319. 

Contracts — Misrepresentation  of  Powers  of  Foreign  Corporation  as 
Ground  for  Rescission.  The  plaintiff,  a  resident  of  New  York,  in  re- 
liance upon  the  representation  of  an  Ohio  corporation  that  it  could  legally 
guarantee  six  per  cent,  dividends  upon  its  stock,  surrendered,  in  exchange 
for  stock  so  guaranteed,  a  note  executed  by  the  corporation.  After 
acquiescence  for  two  years,  the  corporation  repudiated  the  guaranty  as 
ultra  vires.  Held,  a  misrepresentation  as  to  the  powers  of  a  foreign  cor- 
poration being  one  of  fact,  the  plaintiff  might  rescind  the  contract  and 
recover  on  the  note.     Mc  Vity  v.  Albro  Co.  (1904)  86  N.  Y.  Supp.  144. 

Two  judges  dissented,  on  the  ground  that  the  charter  of  a  foreign  cor- 
poration becomes  domestic  law  wherever  the  corporation  does  business. 
There  is  little  authority  on  the  exact  point,  but  that  is  against  this  con- 
tention. Upton  v.  Englehart  (1874)  3  Dillon  496;  Clark  &  Marshall  on 
Corp.,  p.  1472.  There  seems  to  be  no  good  reason  for  extending  beyond 
its  established  limits  the  presumption  that  every  one  knows  the  law.  It 
has  been  held  in  New  York  that  a  misrepresentation  as  to  the  powers 
of  a  domestic  corporation  is  a  defence  to  an  action  for  subscriptions  to 
stock.    Zelaya  Mining  Co.  v.    Meyer  (1890)  8  N.  Y.  Supp.  487. 
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Contracts— Partial  Payment  in  Full  Satisfaction  as  Consideration. 
In  full  satisfaction  of  a  debt  due  from  the  defendant,  an  insolvent  debtor, 
the  plaintiff  accepted  a  small  sum  in  cash,  and  the  defendant's  promis- 
sory note  for  a  small  part  of  the  remainder.  The  plaintiff  then  sued  for 
the  balance  of  the  debt.  Held,  there  was  sufficient  consideration  to  satisfy 
the  whole  debt.  Engbretson  v.  Seiberling  (Iowa  1904)  98  N.  W.  319. 
Generally  part  payment  of  a  debt  is  held  to  be  no  consideration  for  a 
release  of  the  whole.  Some  courts  have  expressed  hostilitv  to  the  rule, 
but  rather  than  depart  from  it  they  have  usually  found  an  additional  con- 
sideration. Harper  v.  Graham  (1851)  20  Ohio  105;  Kellogg  v.  Richards 
(1835)  14  Wend.  116.  The  reasoning  in  the  principal  case  is  that  the  insol- 
vency of  the  debtor  makes  the  discharge  binding;  but  while  this  is  sup- 
ported by  Shelton  v.  Jackson  (1889)  20  Tex.  Civ.  Ap.  443,  it  seems 
unsound  on  principle,  since  mere  insolvency  does  not  relieve  a  debtor. 
Giving  a  note,  however,  is  additional  consideration  and  the  decision 
may  be  supported  on  that  ground.  Sibree  v.  Tripp  (1846)  15  M.  &  W.  26. 
See  1  Columbia  Law  Review  406. 

Contracts — Restraint  of  Trade — Patents  and  Copyrights.  An  agree- 
ment was  made  by  90  per  cent,  of  the  publishers  of  books  that 
each  would  name  a  price  for  the  copyrighted  books  published  by 
him  and  would  decline  to  sell  either  copyrighted  or  uncopyrighted  books 
to  any  dealer  who  would  not  maintain  the  prices  so  fixed.  Held ,  such  a 
combination  is  in  restraint  of  trade  and  void  although  it  concerns  copy- 
righted articles.  Straus  v.  American  Publishers'1  Assn.  (1904)  177  N. 
Y.  473.     See  Notes,  p.  370. 

Domestic  Relations — Marriage  Settlement — Public  Policy.  By  a 
post  nuptial  settlement  a  husband  assigned  property  in  trust  for  his  wife 
for  her  life  or  so  long  as  she  should  continue  his  cohabiting  wife,  thereafter 
in  trust  for  himself.  In  a  bill  for  instructions  brought  by  the  trustee, 
after  separation  by  mutual  consent,  it  was  held,  the  limitation  to  the 
wife's  estate  was  not  invalid  as  in  violation  of  public  policy.  In  re  Hope 
Johnstojie  (Ch.  1904)  20  T.  L.  R.  282. 

Agreements  after  actual  separation  or  in  view  of  immediate  separa- 
tion are  valid,  1  Columbia  Law  Review  555,  but  a  condition  imposed 
upon  a  grant  tending  to  induce  a  dissolution  of  the  conjugal  bond  is 
invalid  as  against  public  policy.  1  Bishop  on  Marriage,  £  1277.  A  dis- 
tinction seems  to  be  taken  in  the  cases  between  a  condition,  working  a 
forfeiture  before  the  natural  termination  of  the  estate,  Cartwright  v. 
Cartwright  (1853)  3  D.  M.  &  G.  982,  and  a  limitation,  which  itself  termi- 
nates the  estate  and  may  be  upheld  by  the  courts,  as  in  the  principal 
case.  It  is  difficult  to  see  why  these  should  operate  differently  as  a 
matter  of  policy  and  it  would  appear  that  in  such  cases  public  policy 
should  not  be  called  into  service  against  improbable  contingencies. 

Equity — Injunction— Protection  of  Trade-Name.  The  plaintiff  sold 
one  dollar  hats  under  a  trade-name  "The  Model."  He  also  advertised 
that  he  manufactured  the  hat  but  that  was  false.  The  defendant 
placed  on  the  market  one  dollar  hats  under  a  trade-name  "  The  Medal." 
Held,  the  defendant  would  be  enjoined  from  using  this  name.  Wortn- 
ser  v.  Shane  (111.  1904)  27  Nat.  Corp.  Rep.  738.     See  Notes,  p.  365. 

Equity  —Injunction  to  Restrain  Trespass — Quieting  of  Title.  A 
lessee  of  oil  and  gas  land,  out  of  possession,  sought  to  restrain  the  re- 
moval of  oil  and  gas  from  the  land  by  a  claimant  under  an  inoperative  lease, 
the  effect  of  which  removal  would  be  the  destruction  of  the  plaintiff's 
estate,  and  further  to  cancel  the  defendant's  lease  as  a  cloud  upon  the 
plaintiff's  title.  Held,  the  defendant  should  be  enjoined  from  further 
acts  of  trespass  and  incidental  thereto  the  plaintiff's  title  should  be 
quieted.  Logan  Natural  Gas  &*  Fuel  Co.  v.  Great  Southern  Gas  &* 
Oil  Co.  (C.  C.  A.,  6th  Cir.,  1904)  126  Fed.  023. 
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Though  a  party  with  a  reasonable  claim  of  title  be  out  of  possession, 
equity  at  his  instance  will  restrain  irreparable  acts  of  trespass  by  the  ad- 
verse claimant  in  possession.  4  Columbia  Law  Review  72.  To  bring 
the  single  bill  to  quiet  title  the  plaintiff  must  be  in  possession,  for  if  out 
of  possession  the  remedy  at  law  is  adequate.  Where,  however,  a  court  of 
equity  already  has  jurisdiction,  as  it  will  incidentally  grant  the  legal  relief 
of  damages,  so  it  will  incidentally  quiet  the  plaintiff's  title,  settling  the 
whole  matter  in  a  single  suit,  without  relegating  him  to  his  legal  remedy 
of  ejectment.  Allegheny  Oil  Co.  v.  Snyder  (1900)  106  Fed.  764;  Peckv. 
Ayers  &*  Lord  Fir  Co.  (1902)  116  Fed.  273. 

Equity — Interference  with  Receiver — Inducing  Servants  to  Leave 
Receiver.  The  defendant  persuaded  the  employees  of  a  receiver  to  leave 
his  service  and  enter  that  of  the  defendant,  a  competitor.  In  so  doing 
the  servants  broke  no  contract.  Held,  this  was  an  improper  interference 
with  the  receiver  and  would  be  enjoined.  Dixon  v.  Dixon  [1904]  1  Ch. 
161. 

The  court  goes  so  far  as  to  hold  that  any  act  which  injuriously  affects 
a  receiver's  power  to  compete  may  be  restrained.  No  other  case  goes 
this  far,  but  in  both  England  and  this  country,  before  aiding  a  receiver 
the  courts  have  found  an  act  which  would  be  unlawful  toward  a  private 
person,  Helmore  v.  Smith  (1886)  35  Ch.  Div.  449;  in  re  Wabash  Ry. 
(1885)24  Fed.  217;  Thomas  v.  Cincinnati,  etc.,  Ry.  (1894)62  Fed.  803,  and 
the  advanced  position  of  this  case  seems  to  be  of  questionable  soundness. 

Evidence — Entries  in  Books  Made  from  Memoranda.  The  plaintiff 
sold  certain  stock  for  the  defendant  on  the  floor  of  the  stock  exchange. 
At  the  time  of  the  sales  he  made  memoranda  which  he  gave  to  his  clerk 
who  immediately  telephoned  them  to  the  plaintiff's  office  where  they 
were  copied  into  the  plaintiff's  books.  Later  the  same  day  the  memo- 
randa and  the  entries  were  compared  after  which  the  memoranda  were 
destroyed.  Held,  the  entries  were  admissible  in  evidence  when  sup- 
ported by  the  oaths  of  the  different  parties  as  to  the  correct  making, 
transmitting  and  copying  of  the  memoranda.  Rathbone  v.  Hatch  (N.Y. 
1904)  90  App.  Div.  151. 

The  weight  of  authority  is  that  where  in  the  regular  course  of  busi- 
ness temporary  memoranda  or  verbal  statements  of  one  person  are  em- 
bodied in  account  books  by  another,  these  books  are  admissible  when 
supported  bv  the  proper  oaths  as  to  correctness.  Mayor  v.  Second  Ave. 
R.  Co.  (1886)  102  N.  Y.  572;  State  v.  Shinborn  (1866)  46  N.  H.  497;  Chis- 
holm  v.  Beaman  Machine  Co.  (1896)  160  111.  101;  Smith  v.  Law  (1880) 
47  Conn.  431.  In  some  cases,  however,  the  books  are  admissible  only 
when  some  person  who  knew  the  original  transaction  and  made  the 
memorandum  either  made  the  entry  or  saw  it  made  and  knew  it  to  be 
correctly  made,  and  this  only  if  the  entry  were  made  while  the  original 
transaction  was  fresh  in  mind,  the  function  of  the  memorandum  being 
only  to  refresh  the  mind.  Thomas  v.  Price  (1869)  30  Md.  483;  Gould  v. 
Conway  (1871)  59  Barb.  355.  In  Gould  v.  Conway the  court  characterizes 
evidence  like  that  in  the  principal  case  as  hearsay  upon  hearsay  and  its 
admission  dangerous.  It  would  seem  that,  notwithstanding  this  criti- 
cism, the  principal  case  chose  the  lesser  of  two  evils. 

Evidence — Witnesses — Husband  and  Wife.  A  statute  allowed  a  hus- 
band or  wife  to  testify  against  the  other  in  a  criminal  prosecution  for  a 
crime  committed  one  against  the  other.  Held,  a  wife  could  not  testify 
against  her  husband  in  a  prosecution  against  him  for  a  rape  committed 
upon  her  prior  to  their  marriage.  State  v.  Ale  Kay  (Iowa  1904)  98  N.  W. 
510. 

The  rule,  making  an  injured  husband  or  wife  a  competent  witness 
against  the  other  in  all  cases  of  personal  injuries  committed  by  one 
against  the  other,  existed  at  common  law,  forming  an  exception  to  the 
general  rule  that  neither  spouse  could  testify  either  for  or  against  the 
other  in  any  action,  civil  or  criminal,  to  which   the   other  was  a   party. 
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Greenleaf  on  Evidence  §  §  334,  343.  The  exception  exists  generally  in 
modern  statutes.  Such  statutes,  where  the  question  has  arisen,  have 
been  construed  as  in  the  case  above,  i.e.,  as  making  the  injured  husband 
or  wife  a  competent  witness  against  the  other  only  in  the  case  of  injuries 
inflicted  during  the  existence  of  the  marriage  relation.  Slate  v.  Frey 
(Minn.  1S99)  79  N.  W.  518;  People  v.  Curtate  (Cal.  1902)  70  Pac.  468. 
As  indicated  by  the  principal  case,  the  rule  frequently  prevents  the  con- 
viction of  one  who  has  committed  a  crime,  but  the  courts  have  taken  the 
position  that  this  defect  must  be  remedied  by  the  legislature. 

Mandamus— Right  of  Individual  to  Sue  on  Behalf  of  the  Public. 
The  relator  applied  for  a  peremptory  writ  of  mandamus  to  compel  the 
defendant  to  issue  transfers  at  the  intersections  of  its  street  railway  lines. 
Held,  the  refusal  of  the  writ  by  the  court  below  rested  upon  the  exercise 
of  its  sound  discretion  and  involved  no  question  of  law,  and  was  not, 
therefore,  subject  to  review  by  the  Court  of  Appeals.  People  ex  rel. 
Lehmaier  v.  Interurban  St.  R.  Co.  (1904)  177  N.  Y.  296. 

While  the  court  refused  to  reverse  the  decision  of  the  court  below  on 
the  ground  of  want  of  jurisdiction,  it  intimated  that  a  relator  who  sues  to 
enforce  the  performance  of  a  public  duty  without  showing  some  special 
interest  of  his  own  cannot  secure  a  mandamus.  The  rule  that  an  indi- 
vidual right,  as  distinguished  from  a  common  public  right,  must  exist 
before  mandamus  will  issue  to  the  private  citizen  obtained  at  one  time, 
but  is  not  general  to-day.  See  8  Political  Science  Quarterly,  48.  A 
contrary  opinion  was  announced  early  in  New  York.  People  v.  Collins 
(1837)  19  Wend.  56.  See  also  People  v.  Halsey  (1867)  37  N.  Y.  344.  The 
case  of  Pumpyansky  v.  Keating  (1901)  168  N.  Y.  390  seems,  if  anything, 
to  be  in  line  with  these  decisions,  though  cited  by  the  principal  case  for 
the  contrary  proposition.  The  right  of  the  relator  to  the  writ,  even  though 
he  shows  no  peculiar  interest  of  his  own,  is  upheld  by  many  decisions. 
Union  Pacific  Ry.  Co.  v.  Hall  (1875)  91  U.  S.  343;  Hamilton  v.  The  State 
(1852)  3  Ind.  452;  Ottawa  v.  People  (1868)  48  111.  233. 

Municipal  Corporations — Contract  with  Member  of  Council — Re- 
covery in  Quasi-Contract.  A  town  council  contracted  with  one  of  its 
members  for  the  purchase  of  certain  merchandise.  After  performance 
by  the  vendor  the  town  refused  to  pay.  Held,  the  contract  was  void  as 
against  public  policy  and  there  could  be  no  recovery  either  on  the  con- 
tract or  for  the  value  of  the  goods  sold.  Grand  River  v.  Binning  (low a 
1904)  36  Chicago  Legal  News  220. 

The  decision  is  in  accord  with  the  weight  of  authority.  Smith  v.  At- 
6any  (187s)  6*  N.  Y.  444;  Fort  Wayne  v.  Rosenthal  (1881)  75  Ind.  156; 
Macyw.  City  of  Duluth  (1897)  68  Minn.  452.  Public  policy,  it  is  said, 
demands  entire  disinterestedness  on  the  part  of  the  officers  of  a  mu- 
nicipal corporation  when  doing  the  business  of  the  corporation.  If 
the  contrary  is  shown  the  whole  transaction  deserves  the  condem- 
nation of  the  law,  hence  not  even  recovery  in  quantum  meruit  is 
allowed.  As  might  be  expected,  however,  when  public  policy  is  the  de- 
termining factor  courts  differ.  Hence  we  find  in  certain  jurisdictions 
recovery  allowed  in  quantum  meruit  provided  the  contract  was  fair  and 
reasonable.  Grand  Island  Gas  Co.  v.  West  (1890)  28  Neb.  852;  Con- 
cordia v.  Hagaman  (1895)  1  Kan.  App.  35. 

Negotiable  Instruments— Effect  of  Mistaken  Surrender  to  En- 
dorsers. The  plaintiff,  a  holder  of  a  note,  having  secured  judgment 
against  the  maker,  thereafter,  to  satisfy  such  judgment,  had  certain  liens 
set  aside  as  fraudulent  and  sold  the  property  subject  thereto.  The 
amount  realized  not  being  sufficient  to  satisfy  the  note,  the  indorsers  paid 
the  deficit  and  the  plaintiff  surrendered  the  note  to  them.  Later  the  liens 
were  restored  and  the  plaintiff  ordered  to  return  the  proceeds  of  the  sale. 
In  an  action  to  recover  the  amount  of  the  note  from  the  indorsers,  held, 
there  could  be  no  recovery,  as  the  note  was  discharged  as  to  the  indorsers 
by  the  surrender  to  them  with  such  intention.  Jeffersoti  National  Bank 
v.  Dewey  (1904)  86  N.  Y.  Supp.  350 
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Delivery  of  a  note  with  intent  to  discharge  it,  in  the  absence  of  fraud 
or  mistake,  discharges  the  liability  thereon.  Bouv.  Law  Diet.,  Release; 
Kent  v.  Reynolds  (N.  Y.  1876)  8  Hun,  559.  But  in  the  principal  case  the 
question  is  whether  the  mistake  as  to  the  validity  of  the  judgment  setting 
aside  the  liens  was  such  as  to  entitle  the  holder  to  recover  against  the 
indorsers.  Money  paid  on  a  judgment  subsequently  reversed  can  be  re- 
covered. Clark  v.  Pinney  (N.  Y.  1826)  6  Cow.  297;  Stevens  v.  Fitch 
(Mass.  1846)  11  Mete.  248.  A  mistake  need  not  be  as  to  the  whole  subject 
matter  but  only  as  to  a  material  fact.  Keener  on  Ouasi-Contracts  32,  41. 
The  mistake  in  the  principal  case  as  to  the  validity  of  the  judgment  lay 
at  the  basis  of  the  transaction  between  the  holders  and  indorsers.  Upon 
a  reversal  of  a  judgment,  relief  will  be  given  though  neither  party  in- 
volved in  the  transaction  in  which  the  mistake  was  committed  was  a  party 
to  the  original  action.  Webb  v.  City  of  Alexandria  (Va.  1S80)  33  Gratt. 
168.  The  principal  case  where  the  plaintiff  was  a  party  to  the  original 
action  would  not,  therefore,  seem  sustainable. 

Negotiable  Instruments — Identity  of  Payee  of  Check.  The  plaintiff 
purchased  horses  from  an  agent  who  represented  that  they  were  owned 
by  B.,  a  prominent  business  man.  He  gave  his  check  payable  to  the  order 
of  B.,  but  the  defendant  bank  paid  it  upon  the  indorsement  of  another  B., 
who  was  the  real  vendor  of  the  horses.  Held,  as  the  plaintiff's  intention 
was  to  make  the  check  payable  to  the  vendor,  payment  was  made  upon 
the  proper  indorsement  and  the  defendant  was  not  liable.  Sherman 
v.  Corn  Exchange  Bank  (1904)  86  N.  Y.  Supp.  341. 

Unless  the  indorser  is  the  person  intended  by  the  maker  as  payee  the 
indorsement  is  a  forgery  and  the  bank  liable.  Shipman  v.  Bank  S.  N.  Y. 
(1891)  126  N.  Y.  318.  The  question  of  fact  then  is,  does  the  check  bear  the 
indorsement  of  the  person  to  whose  order  the  drawer  intended  to  issue  it. 
Where  there  has  been  no  personal  delivery  and  some  degree  of  mistake 
concerning  the  identity  of  the  payee  exists  obscuring  the  intention  of  the 
drawer,  this  question  becomes  close,  but  seems  to  have  been  correctly 
decided  in  the  principal  case  upon  the  logical  grounds  suggested  in  3 
Columbia  Law  Review  580.  The  most  prominent  attribute  of  the  person 
whom  the  plaintiff  had  in  mind  was  that  of  ownership  of  the  horses. 
This  attribute  applied  to  the  indorser,  and  his  indorsement  was  conse- 
quently good. 

Procedure — Res  Judicata — Criminal  and  Civil  Actions.  Laws  1900, 
p.  66,  C.  20,  £  229,  prohibits  the  burning  of  fallows  during  certain  periods 
of  the  year,  and  prescribes  that  any  person  violating  the  section  "  is 
guilty  of  a  misdemeanor  and  in  addition  thereto  is  liable  for  a  penalty." 
Held,  an  acquittal  in  a  criminal  prosecution  for  violation  of  that  section 
was  not  a  bar  to  an  action  by  the  people  for  the  penalty  prescribed. 
People  v.  Snyder  (1904)  86  N.  Y.  Supp.  415, 

As  suits  for  penalties  are  generally  treated  as  civil  actions — Bishop 
on  Statutory  Crimes,  3d  Ed.,  £  24;  1  Bishop,  Criminal  Law,  8th  Ed., 
§  1067 — this  case  raises  the  question  whether  a  fact  determined  in  a  criminal 
suit  is  conclusive  in  a  civil  suit.  When  the  difference  in  procedure  in  the 
two  tribunals,  i.  e.,  the  different  rules  as  to  admissibility  of  evidence  and 
competency  of  witnesses  and  the  different  degree  of  certainty  on  the 
part  of  the  jury  required  for  a  conviction  and  a  verdict,  is  considered,  the 
conclusion  of  the  court  seems  sound.  Greenleaf  on  Evidence  £  537. 
The  case  of  Coffey  v  U.  S.  (1885)  116  U.  S.  436,  as  modified  by  Stone  v. 
U.  S.  (1896)  167  U.  S.  178,  can  be  distinguished  on  the  ground  that  the  fed- 
eral courts  have  taken  the  view  that  penalty  actions,  though  civil  suits, 
are  quasi-criminal  in  nature.  Lees  v.  U.  S.  (1893)  150  U.  S.  476;  U.  S.  v. 
Shapleigh  (1893)  12  U.  S.  App.  26. 

Public  Records — Rogues'  Gallery — Surrender  of  Photographs!  While 
the  petitioner  was  confined  in  the  state  prison,  under  sentence  of  death, 
his  photograph  and  measurements  were  taken,  and  filed  with  the  Super- 
intendent  of  Prisons.      He   was   subsequently   given    a   new   trial  and 
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acquitted.  He  then  applied  for  a  writ  of  mandamus  to  compel  the  super- 
intendent to  deliver  the  photographs  and  records  to  him.  The  mandamus 
was  denied.     In  re  Molineux  (N.  Y.  1904)  69  N.  E.  727. 

The  New  York  Statutes  require  the  superintendent  to  photograph, 
measure  and  describe  each  "  convict "  and  "  prisoner  received  under  sen- 
tence", and  preserve  the  records  so  obtained.  The  petitioner  contended 
that  while  he  was  confined  awaiting  the  day  appointed  for  his  execution, 
or  the  disposition  of  his  motion  for  a  new  trial,  he  was  not  a  "  convict" 
or  a  "  prisoner  received  under  sentence  "  within  the  meaning  of  the  stat- 
ute, and  that  the  records  were  therefore  made  without  authority,  and 
should  be  surrendered.  The  court  held  that  the  petitioner  came  within 
the  terms  ot  the  statute,  that  the  measurements  and  photograph  were 
made  by  authority  of  law,  and  became  public  records,  which  it  was  the 
superintendent's  duty  to  preserve,  as  State  property.  The  petitioner, 
the  court  said,  must  look  to  the  Legislature  for  relief. 

QUASI-CONTRACTS — Il.LEGAL    INSURANCE   POLICY — RECOVERY  OF    PREMIUMS. 

The  plaintiff  effected  insurance  with  the  defendant  on  his  mother's  life, 
relying  on  the  representation  of  the  defendant's  agent  that  the  probabil- 
ity of  the  plaintiff's  having  to  pay  his  mother's  funeral  expenses  was  a 
sufficient  insurable  interest.  The  agent  was  honestly  mistaken,  the  pol- 
icy being  illegal  and  void.  Held,  the  plaintiff  could  not  recover  the  pre- 
miums paid.  Harse  v.  Pearl  Life  Assurance  Co.  (C.  A.,  1904)  20  T.  L. 
R.  264. 

The  plaintiff  admitted  the  general  rule  of  law  that  a  party  who  has 
paid  money  in  pursuance  of  an  illegal  contract  cannot  recover  it  back, 
but  contended  that  he  was  relieved  from  that  rule  by  the  representation 
made  to  him  by  the  defendant's  agent,  that  the  plaintiff  had  an  insurable 
interest  in  his  mother's  life.  This  representation,  however,  was  a  mere 
statement  of  opinion  as  to  law.  There  being  no  fraud  on  the  part  of  the 
agent,  the  case  fell  within  another  general  rule  that  money  paid  under 
mistake  of  law  cannot  be  recovered.  The  case  reverses  Harse  v.  Pearl 
Life  Insurance  Co.  [1903]  2  K.  B.  92,  which  was  discussed  in  3  Columbia 
Law  Review  592. 

Real  Property — Acquisition  of  Easements  between  Tenants  of  Com- 
mon Landlord.  The  plaintiff  sought  to  restrain  the  defendant,  who 
held  under  the  same  landlord,  from  using  a  pump  on  the  former's  land. 
The  defendant  pleaded  a  prescriptive  user  for  forty  years.  The  plain- 
tiff denied  that  a  tenant  for  years  could  show  a  prescriptive  user  against 
another  tenant  of  the  same  landlord.  Held,  the  plaintiff  must  prevail, 
since  to  allow  the  prescription  would  imply  that  a  lessee  could  acquire  for 
the  lessor  an  easement  over  the  latter's  own  land.  Kilgour  v.  Gaddes 
(C.  A.,  1904)  20  T.  L.  R.  240. 

The  decision  turned  upon  the  construction  of  the  Prescription  Act,  2 
&  3  Will.  IV,  C.  71.  It  overrules  Fahey  v.  Dwyer  (1879)  4  L.  R.  (Ire- 
land) 271,  though  in  accord  with  Bright  v.  Walker  (1835),  1  C.  M.  &  R. 
211.  Under  the  same  act,  §  3,  the  easement  of  light  may  be  acquired  by 
a  tenant  against  another  tenant  of  the  same  landlord.  Mitchell  v.  Can- 
trill  (1887)  L.  R.  37  Ch.  D.  56,  A  tenant  may  grant  an  easement  overhis 
leasehold  estate  to  another  tenant  of  the  same  landlord  which  will  attach 
to  the  former's  particular  estate  and  be  good  as  to  him  and  those  claiming 
under  him.  Large  v.  Pitt  (1797)  1  Peake  Add.  Cases,  152  ;  Goddard  on 
Easements,  Bennett's  Ed.,  96.  Since  such  a  grant  is  good,  there  should 
be  little  difficulty  in  allowing  the  acquisition  of  such  a  right  by  prescrip- 
tion.     Wallace  v.  Fletcher  (1855)  3°  N.  H.  434.  453. 

Real  Property — Executed  Parol  License — Irrevocability.  The 
grantor  of  the  plaintiff  had  expended  considerable  money  in  the  con- 
struction of  a  pipe  line  through  the  land  of  the  defendant  under  a  parol 
license  from  the  latter's  grantor.  In  an  action  to  restrain  destruction 
thereof  by  the  defendant,  held,  such  license  was  irrevocable.  Maple 
Orchard  Grove  &*  Vineyard  Co.  v.  Marshall  (Utah  1904)  75  Pac.  Rep. 
369. 
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The  decision  in  this  case  is  based  upon  the  Pennsylvania  case  of 
Rerick  v.  Kern  (1826)  14  Serg.  &  R.  267,  which,  in  turn,  was  founded 
upon  the  principle  of  several  erring  English  cases,  overruled  by  Wood 
v.  Leadbitter  (1845)  13  M.  &  W.  838.  As  was  soundly  remarked  in  an 
early  New  York  case,  Wolfe  v.  Frost  (1846)  4  Sandf.  Ch.  77,  96,  if  the 
principle  of  this  case  be  law,  "  a  parol  license  executed  or  acted  upon  is 
sufficient  to  pass  an  incorporeal  hereditament,"  and  the  common  law  rule 
that  such  an  interest  can  be  conveyed  by  deed  only  is  invalidated.  Here 
was  no  contract  for  equity  to  enforce  specifically  and  no  ground  for  the 
decision  of  the  court  is  discoverable. 

Taxation — Right  to  Recover  Back  Stamp  Tax  Voluntarily  Paid. 
Plaintiff  purchased  of  the  collector  internal  revenue  stamps  to  affix  to  a 
deed  of  conveyance  of  real  estate,  as  provided  in  the  United  States  Stat- 
utes. The  purchase  was  entirely  voluntary,  but  subsequent  thereto  a 
written  application  was  filed  with  the  Commissioner  to  recover  the 
amount  paid,  which  application  was  refused.  Held,  no  intimation  having 
been  given  at  the  time  of  the  purchase  of  the  stamps  that  the  purchase 
was  made  under  duress,  or  that  the  law  requiring  such  stamps  was 
unconstitutional,  the  payment  was  purely  voluntary,  and  cannot,  there- 
fore, be  recovered.     Chesebrough  v.    united  States  (1904)  192   U.   S. 

253. 

It  is  a  general  rule  that  taxes  voluntarily  paid  cannot  be  recovered 
back.  Odendahl  v.  Board  of  Supervisors  (xqoo)  112  Iowa  182.  Ordi- 
narily a  payment  is  voluntary  unless  made  under  fraud,  duress,  or  mis- 
take of  fact,  or  to  avoid  the  seizure  of  person  or  property.  Lamborn  v. 
County  Commissioners  (1877)  97  U.  S.  181.  Mere  unwillingness  to  pay  or 
complaint,  unless  present  under  the  conditions  above  named,  will  not 
generally  make  the  payment  involuntary.  See  Douglas  v.  Kansas  City 
(1898)  147  Mo.  428.  Under  statute,  however,  a  formal  protest  made  at 
the  time  of  paying  the  alleged  illegal  tax,  is  sometimes  sufficient  to  allow 
recovery.  Cooley  on  Taxation  p.  1503.  The  principal  case  suggests  that 
had  some  such  formal  protest  been  made  when  the  stamps  were  pur- 
chased, a  different  result  might  have  been  reached.  From  one  point  of 
view  it  is  not  easy  to  see  how  one  who  of  his  own  accord,  purchases 
stamps,  even  under  a  statute  making  them  necessary,  can  be  said  to  act 
involuntarily.  Unless  some  formal  protest  at  the  time  of  purchase  is 
equivalent  to  this,  however,  there  seems  to  be  no  means  of  getting  the 
constitutionality  of  such  a  statute  before  the  court,  unless  one  be  willing 
to  subject  himself  to  prosecution  and  penalty  for  violating  the  law. 

Torts — Contributory  Negligence  of  Infant  Non  Sui  Juris.  An  infant 
five  and  a  half  years  old  was  killed  by  the  negligent  acts  of  the  defend- 
ants' servants.  In  an  action  by  her  administrator,  held,  there  could  be 
no  recovery  whether  she  was  sui  juris  or  non  sui  juris,  if  she  did  not 
exercise  such  care  as  was  commensurate  with  her  years  and  intelligence. 
Atchason  v.  Union  Traction  Co.  (1904)  86  N.  Y.  Supp.  176. 

Where,  from  the  undisputed  facts,  only  one  inference  can  reasonably 
be  drawn  as  to  an  infant's  capacity,  the  court  must  decide  whether  he  is, 
or  is  not,  sui  juris.  At  other  times  it  is  a  question  for  the  jury,  taking 
into  consideration  all  the  circumstances  of  the  case.  When  an  infant  is 
found  sui  juris  the  degree  of  care  required  of  him  must  "  be  graduated 
to  the  age  and  capacity  of  the  child."  1  Thomp.  Negligence  £  308.  But 
in  the  principal  case  the  view  that  an  infant,  whom  the  jury  had  already 
found  non  sui  juris,  was  still  bound  to  exercise  judgment  and  discretion, 
seems  untenable.  An  infant  non  sui  juris  is  incapable  of  contributory 
negligence.     1  Thomp.  Negligence,  ^  310  and  cases  cited. 

Torts — Master  and  Sk.rvant— Justification  of  Discharge  of  Employee. 
The  plaintiff  was  discharged  from  the  employment  of  the  defendants 
without  notice  of  the  cause.  Upon  the  trial  matters  were  set  up  in  justi- 
fication which  were  not  known  to  the  employer,  and,  consequently,  could 
not  have  induced  the  discharge.  Held,  such  matters  would  constitute  a 
valid  defense  to  the  employer.  Laveman  v.  Brown  (Ala.  1903)  35  So. 
708. 


RECENT  DECISIONS.  383 

The  rule  is  well  settled  that  if  circumstances  exist,  justifying  the  dis- 
charge, they  may  be  availed  of  as  a  defense  although  not  known  to  the 
employer  at  such  time.  Hutchinson  v.  Washburn  (1903)  80  N.  Y.  Supp. 
691;  Von  Heyne  v.  Tompkins  (Minn.  1903)  93  N.  W.  901.  The  question 
is  whether  a  legal  cause  exists.  The  motive  is  immaterial.  Wood  on 
Master  and  Servant  §  119.  On  the  other  hand,  a  servant,  leaving  the 
employment,  without  knowledge  of  a  legal  cause,  which  in  fact  existed, 
should  be  allowed  to  recover  wages.  However,  no  express  decision  on 
this  point  can  be  found.  But  see  Thayer  v.  Wadsworth  (Mass.  1837) 
19  Pick.  349. 

Torts— Test  of  Joint  Liability.  When  the  city  and  several  individuals 
by  depositing  refuse  in  a  stream  render  it  unfit  for  the  use  of  the  plain- 
tiff, held;  there  being  no  concert,  the  city  was  liable  only  for  the  quan- 
tum of  pollution  caused  by  its  own  acts.  Standard  Bag  6-»  Paper  Co. 
v.  Cleveland (1903)  49  Ohio  Law  Bulletin  380.     See  Notes,  p.  367. 

Trusts — Agency  for  Purchase — Relation  of  Confidence.  The  defend- 
ant, the  agent  of  the  plaintiff,  received  from  the  plaintiff  a  sum  of  money 
to  invest  in  land  for  the  principal.  A  part  of  this  money  was  not  used 
in  this  way,  and  for  this  the  principal  sued.  To  meet  the  defendant's 
plea  of  the  Statute  of  Limitations,  the  plaintiff  alleged  that  the  defendant 
was  a  trustee.  Held,  the  defendant  was  a  trustee.  North  American 
Land  &*  Timber  Co.  v.  Watkins  [1904]  1  Ch.  242. 

Since  the  agent  had  title  to  a  specific  sum  of  money  to  be  spent  for 
the  plaintiff's  use,  there  was  a  trust  created.  The  court,  however,  as  in 
many  of  the  other  English  cases,  discusses  the  presence  of  a  relation  of 
confidence.  See  Bur  dick  v.  Garrick  (1870)  L.  R.  5  Ch.  233;  Soar  v. 
Ashwell  [1893]  2  Q.  B.  390.  The  question  whether  there  is  a  relation  of 
confidence  is  not  material,  for  if  the  technical  requirements  for  a  trust 
exist,  that  is  sufficient.  Conversely,  if  those  requirements  are  absent, 
the  mere  fact  that  a  confidence  has  been  abused  will  not  enable  one  to 
hold  another  as  trustee.  Ashley's  Admrs.  v.  Denton  (Ky.  1822)  1  Littell 
86. 
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Having  stated,  chiefly  in  Mr.  Stroud's  own  words,  the  aim,  scope 
and  sources  of  the  Dictionary,  the  question  arises  as  to  the  execu- 
tion of  the  undertaking,  and  upon  the  answer  to  this  query  will 
depend  the  value  of  the  work,  A  careful  examination  of  numerous 
words  and  phrases  shows  that  Mr.  Stroud  invariably  defines  them  as 
have  the  courts  and  that  the  cases  turning  on  the  correct  or  incorrect 
application  of  the  word  or  phrase  have  been  cited  as  the  proper 
authorities. 

For  purposes  of  test  open  the  Dictionary  at  Mortgage  (Vol.  II,  p. 
1226),  and  it  will  be  seen  that  Mr.  Stroud  quotes  twenty-two  lines 
from  the  decision  of  Vice-Chancellor  Plumer  in  Quarrel  v.  Beckford, 
1  Mad.  278.  It  is  submitted  that  a  clearer,  more  adequate  definition 
or  description  of  the  equitable  and  legal  mortgage  could  hardly  be 
found.  In  the  next  paragraph  (a  citation  of  five  lines  from  the  opin- 
ion of  Sir  Pepper  Arden,  in  Jones  v.  Smith,  2  Ves.  378,)  the  exact 
difference  between  a  mere  pledge  and  mortgage  of  personal  effects  is 
suggested. 

In  the  third  paragraph  Mr.  Stroud  quotes  from  Lord  Lindley's 
opinion  in  Santley  v.  Wilde  f  1 899J  2  Ch.  274,  to  the  effect  that  "  'a 
mortgage  is  a  conveyance  of  land  or  an  assignment  of  chattels  as  a 
security  for  the  payment  of  a  debt  or  the  discharge  of  some  other  ob- 
ligation for  which  it  is  given  : — the  security  is  redeemable  on  the 
payment  or  discharge  of  such  debt  or  obligation, — any  provision  to 
the  contrary  notwithstanding  *  *  *  If  I  give  a  mortgage  with  a 
condition  that  I  am  not  to  redeem,  that  is  a  repugnant  condition, 
and  is  a  clog  on  the  equity  of  redemption  '  which  is  invalid."  Now 
if  Mr.  Stroud  stopped  there  he  would  be  subject  to  criticism,  for  the 
case  of  Santley  v.  Wilde  has  been  overruled.  But  he  refers  to  Salt  v. 
Northampton  [1892]  A.  C.  1  ;  and  Biggs  v.  Hoddinott  [1898]  2  Ch. 
307,  "  which  last  two  cases"  he  very  justly  says,  "  modify  most  of  the 
previous  decisions  as  to  what  is  Clogging  the  Equity."  This  remark 
is  true  and  the  subsequent  citation  of  Rice  v.  Noakes,  [1900]  1  Ch. 
213  ;  2  Ch.  445  ;  [1902]  A.  C.  24,  shows  that  Mr.  Stroud  is  fully 
ware  of  the  status  of  Santley  v.  Wilde  and  of  the  present  doctrine  of 
"  Clogging  the  Equity  "  in  England.  But  no  American  case  is  cited, 
so  that  the  article,  valuable  to  the  English  practitioner,  would  fail  to 
meet  fully  the  requirements  of  the  American  lawyer. 

Favorable  examples  of  the  compiler's  method  and  accuracy  are  the 
following,  taken  well  nigh  at  random  :  appurtenances,  vol.  1,  pp. 
108-1 1  ;  bona  fide,  id.  pp.  201-3  '>  business,  id.  pp.  234-8  ;  carry  on, 
id.  pp.  263-7  ;  damage,  id.  pp.  458-9  ;  during,  id.  pp.  584-8  ;  in- 
appreciable, vol.  ii,  p.  942;  may,  id.  pp  1173-80;  money,  id.  pp 
1 2 14-8;  month,  id.  pp.  1221-4;  more  or  less,  id.  pp.  1225-6;  navi- 
gable, id.  pp.  1 244-5  >'  near  thereto  as  she  may  safely  get,  id.  pp. 
1247-8  ;  necessaries,  necessary,  necessity,  id.  pp.  1249-57  ;  other,  id. 
pp.  1359-69  ;  present  tense,  vol.  in,  p.  1541  ;  provided  always,  id.  p. 
1 595  ;  reasonable,  and  its  various  combinations,  id.  pp.  1664-74; 
rest,  id.  pp.  1742-3;  riparian,  id.  p.  1763;  shall,  id.  pp.  1850-9; 
shore,  id.  pp.  1874-5  ;  to  be  born,  id.  pp.  2065-6  ;  usual,  id.  pp. 
2153-61  ;  workable,  id.  pp.  2265-6." 

"'  Is  not  the  Judge,"  says  Baron  Martin,  "bound  to  know  the 
meaning  of  all  words  in  the  English  language  ?"  If  so  his  labor  is  a 
heavy  one  and  he  must  needs  lean  heavily  on  associate  and  lawyer  in 
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pointing  the  way.  Mr.  Stroud  has  brought  together  in  his  three 
volumes  not  only  the  words  but  the  phrases  in  the  English  language 
which  have  been  interpreted  by  the  courts,  and  has  thus  performed  an 
immense  service  to  bench,  bar  and  student.  It  would  perhaps  be  in- 
accurate to  say  that  the  work  is  indispensable,  because  the  profession 
got  on  without  it  ;  but  it  is  certainly  indispensable  in  this  sense  that 
it  should  greatly  lighten  the  labor  of  the  English,  and,  in  a  lesser 
degree,  the  American  practitioner. 

Comprehensive  in  plan,  scholarly  and  thorough  in  execution, 
accurate  in  law  as  well  as  in  definition,  Mr.  Stroud  would  assuredly 
receive  a  quittance  under  the  hand  of  Lord  Bacon  himself  who  says 
in  his  Maxims  of  the  Law  :  "I  hold  every  man  a  debtor  to  his  pro- 
fession ;  from  the  which  as  men  of  course  do  seek  to  receive  coun- 
tenance and  profit,  so  ought  they  of  duty  to  endeavour  themselves 
by  way  of  amends  to  be  a  help  and  ornament  thereunto." 

The  Life  of  John  Marshall.  Henry  Flanders.  Philadelphia  : 
T.  &  J.  W.  Johnson  &  Company.    1904.  pp.  x,  278. 

At  the  present  day  there  is  a  very  evident  revival  of  interest  in 
everything  touching  or  in  any  way  concerning  the  career  of  the  one 
who  stands  out  pre-eminently  as  the  Great  Chief  Justice.  This  may 
be  explained  in  various  ways,  but  clearly  needs  no  justification.  It  may 
be  that  the  result  of  Marshall's  labors  on  the  bench  of  the  Supreme 
Court  is  more  obvious  to  us  than  to  our  fathers  or  grandfathers,  for 
we  are  as  a  nation,  in  large  measure,  what  Marshall's  Constitutional 
opinions  have  made  us.  The  amendments  to  the  Constitution  tend 
to  a  federal  nationality,  but  Marshall's  views  educated  bench,  bar 
and  the  legislature  in  that  direction.  It  may  be  that  his  work  as  a 
statesman,  obscured  by  his  services  on  the  bench,  is  attracting  our 
attention  more  than  formerly,  because  the  historian  of  to-day  devotes 
care  and  attention  to  that  phase  of  his  career.  And  this  is  not  only 
right  but  natural  ;  for  to  the  public  of  1801,  Marshall  was  known  as 
a  zealous  politician  and  leader  of  the  Federalist  party.  Member  of 
the  Convention  in  Virginia  for  the  ratification  of  the  Constitution ; 
member  of  the  State  Legislature  and  subsequently  of  Congress  ;  Envoy 
to  France  ;  Secretary  of  State  in  the  administration  of  the  elder  Adams 
would  suggest  the  man  versed  in  public  affairs.  Politician  he  may 
have  seemed  in  those  days  to  his  political  opponents  :  Statesman  he 
is  and  must  be  for  us.  Mr.  John  T  Morse,  Jr.  was,  therefore,  well- 
advised  when  he  included  Marshall  in  the  American  Statesmen  Series. 
A  third  and  final  reason  for  this  revival  of  interest  undoubtedly  lies 
in  the  recent  celebration  in  1901  of  the  hundredth  anniversary  of  his 
appointment  to  the  Chief  Justiceship.  This  event  was  celebrated  by 
bench  and  bar  throughout  the  country,  in  which  seats  of  learning 
joined.  The  addresses  on  this  and  on  former  occasions  fill  three 
bulky  volumes  recently  published  under  the  editorship  of  Mr.  John  F. 
Dillon. 

From  any  one  of  these  reasons,  especially  from  a  combination  of  the 
three,  the  publication  in  separate  form  of  the  present  well-printed  vol- 
ume is  both  timely  and  judicious.  Originally  issued  in  the  author's 
"  Lives  and  Times  of  the  Chief  Justices  of  the  United  States  "  (published 
in  1 85 5-1 857)  it  has  ever  since  been  the  standard  life  and  source  of 
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our  knowledge  about  Marshall's  career.  Mr.  Magruder  laid  it  under 
heavy  contribution  in  his  well  known  life  published  in  1885  in  the 
Statesmen  Series.  In  the  preface  he  says  that  "he  is  also  largely 
indebted  to  the  industry  and  discriminating  research  of  Mr.  Henry 
Flanders,"  of  whose  book  "  he  has  freely  availed  himself  for  facts  and 
incidents  to  lend  interest  to  the  narrative."  And  in  the  preface  to -the 
re-issue  of  Magruder's  volume,  Mr.  Morse  adds  his  meed  of  praise  in 
more  outspoken  terms  :  "Indeed,"  he  says,  "there  has  not  been,  I 
think,  any  substantial  addition  to  the  material  which  existed  at  the 
time  when  the  well-known  Life  of  Marshall,  in  Flanders'  Lives  of  the 
Chief  Justices,  was  written.  Of  this  book  Colonel  Magruder  neces- 
sarily made  free  use,  as  must  all  coming  writers  concerning  Marshall. 
Little  is  known  now  that  was  not  known  then  and  probably  little 
more  will  ever  be  known." 

Such  commendation  speaks  for  itself  and  amply  justifies  separate 
publication.  The  frontispiece  reproduces  the  celebrated  Inman  por- 
trait and  is  excellently  and  artistically  done.  The  volume  is  attrac- 
tive in  form  and  well  printed,  and  cannot  fail  to  please  the  public.  It 
should  also  call  attention  to  the  venerable  Mr.  Flanders'  Lives  of  the 
Chief  Justices,  a  well  written,  interesting  and  accurate  work,  to  which 
a  third  volume,  carrying  the  "Lives"  from  Taney's  appointment  to 
that  of  the  present  incumbent  would  long  have  been,  as  it  would  be 
now,  a  welcome  addition. 

A  Treatise  on  Stock  and  Stockholders,  Covering  Watered 
Stock,  Trusts,  Consolidations  and  Holding  Companies.  Arthur 
L.  Helliwell.  St  Paul:  Keefe- Davidson  Company.  1903.  pp.  xxxiii, 
1071. 

This  is  a  book  which  serves  a  useful,  if  not  an  exalted  purpose. 
Mr.  Helliwell  states  frankly  in  his  preface  that  "  the  author  has  made 
no  effort  in  this  work  to  cover  the  entire  field  of  corporation  law. 
His  purpose  has  been  to  select  and  elaborate  those  branches  of  the 
subject  on  which  the  present  day  practitioner  is  most  frequently  con- 
sulted. Especial  attention  has  been  given,  therefore,  to  the  several 
forms  of  stock  and  the  rights  derived  from  the  ownership  thereof,  the 
acquisition  of  membership,  the  transfer  of  shares,  stockholders' meet- 
ings and  elections,  the  power  of  corporate  officers,  dividends,  con- 
solidations and  holding  companies,  the  liability  of  stockholders  and 
the  defenses  of  actions  instituted  for  the  enforcement  thereof."  The 
author's  aim  in  his  treatment  of  these  subjects  is  as  practical  as  his 
choice  of  subjects.  His  text  illuminates  no  principles,  and  his  cita- 
tions indicate  no  exhaustive  research;  neither  text  nor  foot-notes  are 
likely  materially  to  assist  a  brief  writer  attempting  to  dig  to  the  bottom 
of  any  question  of  corporation  law.  Mr.  Helliwell  has  had  another 
purpose  in  view;  he  has  sought  to  supply  the  every-day  needs  of  the 
every-day  lawyer,  to  furnish  a  manual  to  which  the  busy  practitioner 
can  quickly  turn  for  an  intelligent  treatment  of  the  questions  which 
are  apt  to  arise  in  his  practice,  and  in  which  he  can  obtain  ready 
reference  to  some  of  the  authorities  on  such  questions.  This 
purpose  he  has  creditably  accomplished.  His  work  shows  many 
signs  of  careful  and  intelligent  preparation.  His  text  is  not,  as  in  far 
to)  many  recent  lawbooks,  a  jumble  of  disconnected  and  often  incon- 
sistent sentences,  each  attempting    only  to  state  the    point  of  some 
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case  cited  in  the  notes.  On  the  contrary,  both  the  author's  thought 
and  his  expression  are  clear  and  connected,  and  where  he  has  to  deal 
with  conflicting  cases  or  doctrines,  he  makes  the  conflict  plain.  It 
would  be  easy  to  point  out  sins  of  omission  in  the  choice  of  topics  and 
of  citations,  but  this  is  an  inevitable  result  of  the  plan  of  the  work. 

Cyclopedia  of  Negligence  Cases.  T.  F.  Hamilton.  New  York : 
Baker,  Voorhis  &  Company.  1904.  pp.  lxxxi,  1083. 

The  sub-title  of  this  volume  is,  "  A  Century  of  Negligence  Law, 
classified  according  to  the  facts,"  and  the  author  confidently  assures 
us  that  the  book  contains  "  all  reported  negligence  cases  decided  in 
all  the  New  York  State  Courts  from  the  earliest  period  (1802)  to  Oct. 
10th,  1903."  These  number  7,300,  we  are  told,  and  the  volume 
gives  "  10.300  citations  to  the  various  appeals  of  these  cases,  and  the 
history  of  each  case  in  the  different  courts."  As  a  tool  for  the  con- 
venience of  the  practicing  lawyer,  it  appears  to  be  admirably  designed 
and  finished.  The  classification  of  topics  does  not  follow  any  scientific 
theory,  but  seems  to  be  what  the  author  intended  it  should  be,  in  ac- 
cordance with  "  an  ordinary,  common-sense,  usual  system"',  one  that 
will  enable  a  brief-maker  to  run  down  easily  all  the  cases  on  a  particular 
topic.  The  Index,  too,  should  prove  very  useful  to  anyone  in  search 
of  New  York  decisions  bearing  upon  a  question  in  the  law  of  negli- 
gence. It  is  fair  to  advise  the  reader,  however,  that  the  book  is  only 
a  digest;  that  it  is  not  a  treatise.  Neither  the  Table  of  Contents  nor 
the  Index  indicates  that  a  definition  of  negligence  is  to  be  found  in 
this  large  volume.  None  of  the  principles  of  this  branch  of  law  are 
discussed,  and  rarety  are  the  reasons  for  a  decision  set  forth  or  even 
suggested.  A  lawyer  cannot  make  up  a  brief  from  these  pages.  Often- 
times, he  will  be  unable  to  tell  whether  a  case,  here  digested  and  his- 
torically sketched,  is  for  him  or  against  him.  He  will  be  obliged  to 
go  to  the  reports.  Still  the  book  will  probably  prove  a  time-saver  to 
the  busy  practitioner. 

The  American"  Law  of  Landlord  and  Tenant.  Two  vols. 
John  A.  Taylor.  Ninth  edition,  edited  by  Henry  F.  Buswell.  Bos- 
ton: Little,  Brown  &  Co.  1904.  pp.  vol.  I,  cxv,  541;  vol.  II,  xv, 
592. 

The  latest  edition  of  Taylor's  well-known  treatise  on  Landlord 
and  Tenant  shows  no  falling  off  from  the  high  standard  set  by  the 
original  work  and  maintained  by  a  long  line  of  succeeding  editions. 
The  expansion  of  the  book  from  the  modest  volume  of  the  first 
edition  into  the  two  handsome  volumes  before  us  with  their  1,263 
pages  and  nearly  10,000  cited  cases,  has  been  attended  with  no 
deterioration  in  quality  and  with  a  growing  increase  in  usefulness. 
It  is,  as  it  always  has  been,  a  practitioner's,  not  a  student's,  hand- 
book, but  it  is  one  of  the  best  of  its  kind,  being  equally  distinguished 
for  accuracy,  clearness  of  statement  and  fulness.  Less  local  and  more 
comprehensive  than  McAdam's  bulkier  work,  it  easily  holds  its  own  as 
the  leading  American  treatise  on  the  law  of  Landlord  and  Tenant. 

The  defects  of  the  book  are  the  defects  of  its  qualities.  As  a 
text-book  digest  of  the  law,  rather  than  a  treatise  on  the  law,  it  has 
no  place  for  critical  discussion  of  doctrine  or  for  independent  com- 
ment on  the  decisions.     This    makes  its  treatment  of  difficult  points 
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— like  the  effect  of  an  impossible  or  illegal  condition-precedent — 
and  of  hard  cases — like  Dumpor's  case — highly  satisfactory.  Indeed, 
it  is  the  vice  of  books  of  this  class,  from  which  few,  if  any  of  them, 
are  wholly  free,  that  they  treat  the  whole  realm  of  the  common  law 
as  a  single  jurisdiction,  running  English,  Massachusetts,  New  York 
and  other  American  cases  all  together,  making  a  complete  and  often 
symmetrical  mosaic,  which  does  not  represent  the  law  of  any  of  the 
jurisdictions  drawn  upon.  That  there  is  in  many  cases  a  fundamen- 
tal difference  and  antagonism  in  the  law  of  sister  commonwealths, 
that  there  is  on  most  important  subjects  an  "  English  rule,"  a  "  Massa- 
chusetts rule,"  a  "New  York  doctrine,"  etc.,  which  is  at  variance 
with  the  rule  or  doctrine  elsewhere  obtaining,  is  usually  left  for  the 
reader  to  discover  for  himself.  One  might  read  such  a  work  from 
cover  to  cover  without  seriously  disturbing  an  impression  that  there 
was  an  harmonious  American  or  Anglo-American  common  law, 
worked  out  in  minutest  detail  by  the  conscious  co-operation  of  the 
courts  of  fifty  or  sixty  British  and  American  communities.  That  this 
method  of  writing  a  text- book  greatly  detracts  from  its  usefulness  to 
the  practitioner,  who  uses  it  only  as  a  work  of  reference,  as  well  as  to 
the  student,  who  goes  to  it  for  guidance  in  his  arduous  progress 
through  the  tangled  wilderness  of  precedents,  is  too  plain  to  require 
demonstration. 

It  is  to  be  regretted  that  the  weakness  of  the  original  treatise  in 
the  learning  of  the  common  law — so  important  in  a  work  on  the  law 
of  land — has  not  been  remedied  in  the  later  editions.  This  weakness 
is  most  apparent  in  such  topics  as  rents,  waste  and  the  like  and  im- 
parts to  their  treatment  an  air  of  superficiality  which  detracts  from  the 
solid  merits  of  the  work  as  a  whole.  For  an  example  of  this  fault, 
see  the  curiously   inept   description  and  treatment   of  rent    service 

§  37°- 

It  remains  to  be  said  that  the  work  of  the  experienced  editor  to 
whom  we  owe  the  last  two  editions  has  in  general  been  very  well  done, 
the  present  edition  representing  a  good  deal  of  well  directed  labor  in 
the  revision  of  the  text  as  well  as  of  the  foot-notes.  His  English 
style,  however,  leaves  something  to  be  desired,  the  notes  containing 
many  infelicities  of  expression,  in  some  cases  amounting  to  obscurity. 
It  may  be  that  the  expression  "no  tenure  of  privity  existed"  (vol. 
I,  327,  n.)  was  intended  to  read  "  no  privity  of  tenure,"  and  that  in 
the  sentence  "  But  the  sounder  view  is  otherwise  both  with  regard 
to  both  classes  of  rents"  (I,  328,  n. )  the  first  "both"  is  a  copyist's 
or  compositor's  error,  but  the  awkwardness  of  the  statement  that  "in 
order  to  the  burden  of  the  covenant  running  with  the  land  *  *  *  there 
must  have  been  a  privity  of  estate,  "etc.  (I,  326,  n.)  and  of  the  declara- 
tion that  "  the  reservation  of  a  rent  in  fee  *  *  *  created  an  in- 
corporeal hereditament,  producing  privity  and  a  right  and  liability  on 
the  covenants  annexed"  (I,  328,  n.)  must,  it  is  feared,  be  laid  at  the 
door  of  the  learned  editor  himself.  But  these,  though  numerous 
enough,  are,  after  all,  only  slight  imperfections  in  what  is,  upon  the 
whole,  an  excellent  and  useful  book. 

A  Text  Book  of  Legal  Medicine  and  Toxicology.  Vol.  II. 
Edited  by  Frederick  Peterson,  M.  D.,  and  Walter  S.  Haines,  M.  D. 
Philadelphia  :  VV.  B.  Saunders  &  Co.      1904. 
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The  second  volume  of  this  work  which  has  just  appeared  fulfills 
the  expectations  raised  by  the  high  standard  already  set  by  the  first. 
In  this  second  volume  several  important  aspects  of  legal  medi- 
cine are  first  considered,  of  which  the  general  subject  is  sexual  crim- 
inality in  its  various  forms  and  then  follows  a  digest  of  all  laws  re- 
lating to  the  same  in  the  various  States,  which  is  very  convenient  and 
valuable  for  reference.  Part  II.  of  the  whole  work,  constitutes  the 
main  body  of  this  volume  and  deals  with  Toxicology.  This,  from 
the  nature  of  the  case,  lies  largely  in  the  province  of  chemistry  and 
as  the  majority  of  the  questions  involved  have  been  for  some  time 
upon  a  definite  and  accurate  scientific  basis,  there  is  very  little  that  is 
actually  new  to  be  found  or  to  be  expected.  As  one  new  feature, 
however,  should  be  mentioned  :  the  description  of  the  biological 
test  for  blood,  based  upon  the  very  recent  discoveries  in  "  immuniza- 
tion "  or  "adaptation"  in  animals.  This  subject  has  attracted  so 
much  attention  and  is  of  so  much  intrinsic  importance  and  interest, 
that  one  cannot  but  wish  that  it  had  been  a  little  more  fully  discussed 
than  we  find  it  here.  Medicolegal  chemistry  is  a  science  in  itself  and 
it  is  here  admirably  treated.  The  information  given  is  complete  and 
accurate  and  the  arrangement  is  excellent.  The  value  as  well  as  the 
limitations  of  these  chemical  tests  as  evidence  is  also  concisely  and 
pertinently  expressed.  Considering  the  work  as  a  whole,  it  gives  the 
last  word  of  science  upon  the  problems  of  legal  medicine  and  already 
deservedly  stands  as  a  recognized  authority.  These  problems  are 
often  so  very  perplexing,  that  such  a  complete  and  trustworthy  text- 
book and  guide,  as  is  here  given  us,  is  of  the  very  greatest  value. 

Reviews  to  Follow  : 

A  Treatise  on  Damages.  Joseph  A.  Joyce  and  .Howard  C.  Joyce. 
Three  vols.     New  York  :     The  Banks  Law  Publishing  Co.      1903. 

The  Law  of  Contracts.  Three  vols.  Theophilus  Parsons.  Ninth 
edition,  edited  by  John  M.  Gould.  Boston:  Little,  Brown  &  Co.  1904. 
pp.  vol  I.  ccvii,  646;  vol.  II.  xx,  974;  vol.  III.  ix,  749. 

A  Handbook,  of  the  Law  of  Wills.  George  E.  Gardner.  St. 
Paul:  West  Publishing  Co.     1903.     pp.  xv,  726. 

Street  Railway  Reports.  Vol.  I.  Edited  by  Frank  B.  Gilbert. 
Albany  :  Matthew  Bender  &  Co.     1904.     pp.  xvi,  943. 

Text-Book  of  the  Patent  Laws.  Fourth  edition.  Albert  H. 
Walker.     New  York:  Baker,  Voorhis  &  Co.     1904.     pp.  cviii,  775. 
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erty. Alfred  G.  Reeves.  Boston:  Little,  Brown  &  Co.  1904.  pp. 
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Dhirajlal  Keshavlal.  Bombay:  The  Bombay  Law  Reporter  Office.  1903. 
pp.  civ,  581. 
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CORPORATIONS  OF  TWO  STATES. 

The  process  of  incorporation  is  usually  a  legally  simple 
one.  The  act  of  sovereignty  by  which  an  association  of 
natural  persons  becomes  a  new  and  distinct  legal  person, 
deriving  its  existence  and  its  powers  from  the  law  that  has 
created  it,  is  common  and  well  understood.  But  when,  as 
now  often  happens,  corporations  chartered  by  two  States 
are  allowed  to  form  a  consolidated  body,  or  when  a  corpo- 
ration of  one  State  becomes  incorporated  in  another  State, 
it  becomes  difficult  to  determine  the  legal  nature  of  the 
transaction.  From  the  point  of  view  of  the  business  man 
there  is  no  difficulty.  There  is  in  his  eyes  a  single  corporate 
body,  differing  from  an  ordinary  corporation,  if  at  all,  only 
in  the  wider  extent  of  its  operations.  But  the  lawyer  can- 
not so  easily  dispose  of  the  problem.  The  creation  of  a 
corporation  is  an  act  of  sovereignty  ;  the  mutual  independ- 
ence of  sovereigns  prevents  any  sovereign  from  affecting  in 
any  degree  the  legal  nature  of  an  association  within  the 
territory  of  another  ;  each  can  act  within  his  own  territory 
only;  and  no  two- can  act  jointly.  It  is  therefore  theo- 
retically impossible  for  the  same  corporation  to  be  created 
by  two  States.  As  the  Supreme  Court  of  Illinois  said  of  a 
corporation  chartered  both  in  Illinois  and  in  Missouri, 

"  the  legislatures  of  this  State  and  of  Missouri  cannot  act  jointly,  nor  can 
any  legislation  of  the  last-named  State  have  the  least  effect  in  creating  a 
corporation  in  this  State.  Hence  the  corporate  existence  of  appellants, 
considered  as  a  corporation  of  this  State,  must  spring  from  the  legislation 
of  the  State  which  by  its  own  vigor  performs  the  act.  The  States  of  Illi- 
nois and  Missouri  have  no  power  to  unite  in  passing  any  legislative  act.    It 
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is  impossible,  in  the  very  nature  of  their  organizations,  that  they  can  do  so. 
They  cannot  so  fuse  themselves  into  a  single  sovereignty,  and  as  such 
create  a  body  politic  which  shall  be  a  corporation  of  the  two  States  without 
being  a  corporation  of  each  State  or  of  either  State."1 

Chief  Justice  Cooley  said  of  a  similar  corporation:2 

"  It  comes  into  existence  there  by  an  exercise  of  sovereign  will ;  and, 
though  it  may  be  allowed  to  exercise  corporate  functions  within  another 
sovereignty,  it  is  impossible  to  conceive  of  one  joint  act,  performed  simul- 
taneously by  two  sovereign  States,  which  shall  bring  a  single  corporation 
into  being,  except  it  be  by  compact  or  treaty."3 

And  in  the  leading  case  on  the  subject  Mr.  Chief 
Justice  Taney  said  :4 

"  It  is  true  that  a  corporation  by  the  name  and  style  of  the  plaintiffs 
appears  to  have  been  chartered  by  the  States  of  Indiana  and  Ohio,  clothed 
with  the  same  capacities  and  powers,  and  intended  to  accomplish  the  same 
objects,  and  it  is  spoken  of  in  the  laws  of  the  States  as  one  corporate  body, 
exercising  the  same  powers  and  fulfilling  the  same  duties  in  both  States. 
Yet  it  has  no  legal  existence  in  either  State,  except  by  the  law  of  the  State. 
And  neither  State  could  confer  on  it  a  corporate  existence  in  the  other,  nor 
add  to  or  diminish  the  powers  to  be  there  exercised.  It  may,  indeed,  be 
composed  of  and  represent,  under  the  corporate  name,  the  same  natural 
persons.  But  the  legal  entity  or  person,  which  exists  by  force  of  law,  can 
have  no  existence  beyond  the  limits  of  the  State  or  sovereignty  which 
brings  it  into  life,  and  indues  it  with  its  faculties  and  powers.  The  Presi- 
dent and  Directors  of  the  Ohio  and  Mississippi  Railroad  Company  is,  there- 
fore, a  distinct  and  separate  corporate  body  in  Indiana  from  the  corporate 
body  of  the  same  name  in  Ohio,  and  they  cannot  be  joined  in  a  suit  as  one 
and  the  same  plaintiff,  nor  maintain  a  suit  in  that  character  against  a  citizen 
of  Ohio  or  Indiana  in  a  Circuit  Court  of  the  United  States." 

I. 

The  simplest  form  of  action  by  a  second  State  is  the  act 
of  conferring  a  domestic  charter  on  a  foreign  corporation 
which  does  business  within  the  State.  The  charter  from 
the  first  State  is  of  course  not  vacated  by  the  second 
charter;5  and  it  follows  that  the  same  association  of  members 

'Quincy  R.  R.  Bridge  Co.  v.  Adams  County  (1878)  88  111.  615,  619. 

2Chicago&N.  W.  R.  R.  v.  Auditor  General  (1884)  53  Mich.  91,  18  N. 
W.  586. 

3  These  passages  were  quoted  with  approval  and  followed  in  Nashua  & 
L.  R.  R.  Corp.  v.  Boston  &  L.  R.  R.  Corp.  (1890)  136  U.  S.  356. 

4  Railroad  Co.  v.  Wheeler  (1861)  1  Black  286,  297. 

8  Nashua  &  L.  R.  R.  Corp.  v.  Boston  &  L.  R.  R.  Corp.  (1890)  136  U. 

S.  356. 
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or  stockholders  may  be  a  corporation  of  two  different 
States,1  and  domiciled  in  each.8  But  it  is  clear  that  the 
result  is  two  corporations,  not  one.  These  corporations 
may  have  the  same  name,  powers,  and  liabilities,  be  com- 
posed of  the  same  stockholders,  and  governed  by  the  same 
officers;  but  they  cannot  be  a  single  legal  person. 

"  Identity  of  the  name,  powers,  and  purposes  does  not  create  an  iden- 
tity of  origin  or  existence,  any  more  than  any  other  statutes,  alike  in  lan- 
guage, passed  by  different  legislative  bodies,  can  properly  be  said  to  owe 
their  existence  to  both.  To  each  statute  and  to  the  corporation  created  by 
it,  there  can  be  but  one  legislative  paternity."3 

It  is  not  always  easy  to  determine  whether  legislation  of 
the  second  State  has  or  has  not  conferred  a  new  charter 
upon  the  corporation.  A  mere  license  to  a  foreign  corpora- 
tion to  act  within  a  State  does  not  reincorporate  it,  so  as  to 
make  it  a  corporation  of  the  enabling  State.  This  express 
license  is  alter  all  only  permission  to  do  what  the  common 
law  already  allows  it  to  do  ;  or  if  it  goes  further,  as  for  in- 
stance if  it  is  permission  to  exercise  a  franchise,  it  is  no 
more  than  may  be  granted  to  an  alien  individual,  and  is 
therefore  not  tantamount  to  making  the  corporation  a 
domestic  one.4  Thus  an  enabling  act  to  permit  a  foreign 
corporation  to  hold  real  estate  does  not  make  it  a  domestic 
corporation.5     And  where  a  railroad  company  is   allowed 

^uinault  v.  R.  R.  (1889)  41  La.  Ann.  571;  Bernhardt  v.  Brown  (1896) 
119  N.  C.  506,  26  S.  E.  162. 

2  Martin  v.  B.  &  O.  R.  R.  (1894)  151  U.  S.  673. 

3FlELD,  J.  in  Nashua  &  L.  Corp.  v.  Boston  &  L.  Corp.  (1890)  136  U. 
S.  356.  See  to  the  same  effect  Stout  v.  S.  C.  &  P.  R.  R.  (1881)  3  McCr. 
1;  Kahl  v.  Memphis  &  C.  R.  R.  (1891)  95  Ala.  337;  State  v.  No.  Cent.  Ry. 
(1861)  18  Md.  213;  County  of  Allegheny  v.  Cleveland  &  P.  R.  R.  (1865) 
51  Pa.  228;  Railroad  v.  Barnhill  (1892)  91  Tenn.  395;  Rece  v.  Newport 
News  &  M.  V.  Co.  (1889)  32  W.  Va.  164.  Expressions  may  be  found  in  a 
few  cases  which  seem  to  have  a  contrary  tendency.  Copeland  v.  M.  &  C. 
R.  R.  (1878)  3  Woods  651,  658;  Bishop  v.  Brainerd  (1859)  28  Conn.  288, 
299;  Bridge  Co.  v.  Mayer  (1877)  31  Oh.  S.  317.  325.  But  on  examination 
these  expressions  will  appear  to  have  been  uttered  obiter. 

4  Martin  v.  Baltimore  &  O.  R.  R.  (1894)  151  U.  S.  673;  Louisville  &c 
Ry.  v.  Louisville  Tr.  Co.  (1898)  174  U.  S.  558;  State  Treasurer  v.  Auditor 
General  (1881)  46  Mich.  224,  234;  Daniel  v.  Gold  Hill  Mining  Co.  (1902) 
28  Wash.  411,68  Pac.  884;  Quesenberry?'.  People's  B.  &  L.  Assoc.  (1898) 
44  W.  Va.  512,  30  S.  E.  73;  Savage  v.  People's  B.  &  L.  Assoc.  (1898)  45 
W.  Va.  275,  31  S.  E.  991. 

5Blackstone  Mfg.  Co.  v.  Blackstone  (1859)  13  Gray  488;  State  v.  Dela- 
ware L.  &  W.  R.  R.,  1  Vr.  473;  In  re  Prime's  Estate  (1892)  64  Hun  50, 
18  N.  Y.  Supp.  603;  Lauder  v.  Burke  (1901)  65  Oh.  S.  532,  63  N.  E.  69; 
Quesenberry  v.  People's  B.  &  L.  Assoc.  (1898)  44  W.  Va.  512,  30  S.  E.  73. 


394  COLUMBIA  LAW  REVIEW. 

by  the  legislature  to  extend  its  line  into  a  foreign  State 
(either  by  building  its  own  road  or  by  leasing  another  road 
already  built)  and  to  carry  on  its  business  there,  the  railroad 
company  does  not  become  a  corporation  of  that  State.1  In 
the  same  way  where  a  bridge  company  chartered  by  Ken- 
tucky was  forbidden  to  organize  until  Ohio  passed  an  act 
enabling  it  to  do  business  in  that  State,  it  was  held  (after 
the  passing  of  the  enabling  act)  to  be  a  corporation  of  Ken- 
tucky alone.2  If  the  enabling  act  goes  further,  and  per- 
mits the  foreign  corporation  to  enjoy  within  the  State  all 
the  powers,  rights  and  franchises  conferred  upon  it  by  its 
charter,  even  this  does  not  create  it  a  domestic  corpora- 
tion.3 

If  a  foreign  corporation  complies  with  a  statute  requir- 
ing it  to  file  a  copy  of  its  charter  with  the  Secretary  of 
State  before  doing  business,  it  does  not  thereby  become  a 
domestic  corporation,4  nor  does  it  do  so  by  complying 
with  the  requirement  of  keeping  a  set  of  books  within  the 
State.5 

1  Baltimore  &  O.  R.  R.  v.  Harris  (1870)  12  Wall.  65;  Martin  v.  B.  &  O, 
R.  R.  (1893)  151  U.  S.  673;  St.  Louis  &  S.  F.  Ry.  v.  James  (1895)  161  U. 
S.  545;  State  Treasurer  v.  Auditor  General  (1881)  46  Mich.  224;  Illinois  C, 
R.  R.  v.  Sanford  (1898)  75  Miss.  862,  23  So.  355;  Phillipsburg  Bank  v. 
Lackawanna  R.  R.  (1858)  27  N.  J.  Law  206.  The  contrary  opinion  pre- 
vailed in  Virginia  and  West  Virginia  with  regard  to  the  Baltimore  &  Ohio 
Railroad,  which  had  been  authorized  to  extend  its  road  into  Virginia.  Bal- 
timore &  O.  R.  R.  v.  Gallahue  (1855)  12  Grat.  655;  Baltimore  &  O.  R.  R. 
v.  Wightman  (1877)  29  Grat.  431;  Baltimore  &  O.  R.  R.  v.  Noell  (1879) 
32  Grat.  394;  Goshom  v.  Ohio  County  (1865)  1  W.  Va.  308;  Baltimore 
&  O.  R.  R.  v.  Supervisors  (1869)  3  W.  Va.  319.  The  principal  point  in 
those  cases,  however,  was  the  subjection  of  the  railroad  to  the  laws  of  the 
State;  and  the  result  can  probably  be  supported  in  all  the  cases.  To  the 
same  effect  see  Alabama  G.  S.  R.  R.  v.  Fulgham  (1891)  87  Ga.  263,  13  S. 
E.  649. 

2  Covington  v.  Covington  Bridge  Co.  (1873)  10  Bush  69. 
Pennsylvania  R.  R.   v.  St.  Louis  A.  &  T.  H.  R.  R.  118  U.  S.  (1885) 

290;  Goodlett  v.  Louisville  &  N.  R.  R.  (1896)  122  U.  S.  391;  Louisville,  N. 
&  A.  &c.  Ry.  v.  Louisville  Tr.  Co,  (1898)  174  U.  S.  552  (semble);  Goodloe 
v.  Tennessee  &c.  R.  R.  (1902)  117  Fed.  348;  Martin  v.  Mobile  &  O.  R.  R. 
(1870)  7  Bush  116;  State?/.  Mutchler  (1880)  42  N.  J.  Law  461;  State  Board 
of  Assessors  v.  Morris  &  E.  R.  R.  (1886)  49  N.  J.  Law  193,  219;  Daniel  v. 
Gold  Hill  Min.  Co.  (1902)  28  Wash.  41 1,  68  Pac.  884. 

4  St.  Louis  &  S.  F.  Ry.  v.  James  (1895)  161  U.  S.  545  ;  Chicago,  I.  & 
N.  P.  R.  R.  v.  Minnesota  &  N.  W.  R.  R.  (1886)  29  Fed.  337;  Rust  v. 
United  States  Waterworks  Co.  (1895)  70  Fed.  129. 

5  Liverpool,  &c.  Ins.  Co.  v.  Assessors  (1892)  44  La.  Ann.  760,  11  So. 
91  ;  Ry.  v.  Harrison  (1889)  73  Tex.  103. 
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But  it  is  entirely  within  the  power  of  the  second  State  to 
reincorporate  the  foreign  corporation,  thus  making  it  a  cor- 
poration of  both  States. 

"  Instead  of  merely  licensing  a  foreign  corporation  to  operate  a  rail- 
road or  to  transact  any  other  business  within  its  borders,  a  State  may,  for 
reasons  of  its  own,  adopt  the  foreign  corporation  by  creating  it  a  domestic 
corporation  with  the  same  franchises  and  powers  that  it  exercises  in  the 
State  which  originally  created  it,  or  with  powers  that  are  less  or  more  ex- 
tensive." * 

Whether  the  second  State  has  chosen  to  do  this  is  in  any 
particular  case  a  matter  of  interpretation.2 

"  It  may  not  be  easy  in  all  such  cases  to  distinguish  between  the  pur- 
pose to  create  a  new  corporation  which  shall  owe  its  existence  to  the  law 
or  statute  under  consideration,  and  the  intent  to  enable  the  corporation 
already  in  existence  under  the  laws  of  another  State  to  exercise  its  func- 
tions in  the  State  where  it  is  so  received.  ...  To  make  such  a  com- 
pany a  corporation  of  another  State,  the  language  used  must  imply  crea- 
tion or  adoption  in  such  form  as  to  confer  the  power  usually  exercised  over 
corporations  by  the  State  or  by  the  legislature,  and  such  as  a  State  corpo- 
ration owes  to  its  creator.  The  mere  grant  of  privileges  or  powers  to  it  as 
an  existing  corporation,  without  more,  does  not  do  this,  and  does  not  make 
it  a  citizen  of  the  State  conferring  such  powers."3 

If  the  enabling  act  provides  that  the  foreign  corporation 
"  shall  be  a  corporation  "  of  the  enabling  State,  and  shall 
possess  as  large  powers  as  are  possessed  by  certain  corpo- 
rations of  the  State,  the  act  is  one  of  incorporation,  and  the 
foreign  corporation  becomes  a  domestic  one.4  An  act 
authorizing  a  foreign  railroad  company  to  purchase  the 
franchise  and  road  of  a  domestic  company,  and  to  enjoy  all 
the  rights  and  privileges  and  to  be  subject  to  the  duties  and 
liabilities  of  that  company  makes  it  a  domestic  corporation.6 
So    where    by   Statute    a    foreign    corporation  wishing  to 

1  Thayer,  Circuit  Judge,  in  Missouri  Pac.  Ry.  v.  Meeh  (1895)  69  Fed. 
753,  759- 

2  Goodlett  v.  Louisville  &  N.  R.  R.  (1896)  122  U.  S.  391,  406  ;  Good- 
loe  v.  Tennessee  &c.  R.  R.  (1902)  117  Fed.  348. 

3  Miller,  J.,  in  Pennsylvania  R.  R.  v.  St.  Louis  A.  &  T.  H.  R.  R. 
(1885)  118  U.  S.  290. 

4  Indianapolis  &  S.  L.  R.  R.  v.  Vance  (1877)  96  U.  S.  450 ;  McGregor 
v.  Erie  Ry.  (1871)  35  N.J.  Law  115;  Layden  v.  Knights  of  Pythias  (1901) 
128  N.  C.  546,  39  S.  E.  47. 

5  Clark  v.  Barnard  (1882)  108  U.  S.  436;  Graham  v.  Boston  H.  &  E. 
R.  R.  (1886)  118  U.  S.  161  ;  Angier  v.  East  T.  V.  &  G.  R.  R.  (1885)  74 
Ga.  634. 
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carry  on  business  within  the  State  must  first  file  a  copy  of 
its  charter,  whereupon  it  shall  become  a  domestic  corpora- 
tion, it  of  course  becomes  such  a  corporation  at  once  upon 
filing  its  charter;1  and  if  such  a  corporation  has  done  bus- 
iness in  the  State  it  will  be  presumed  to  have  complied  with 
the  law,  and  therefore  to  be  a  domestic  corporation.2 

As  has  been  seen,  the  corporation  of  each  State  is  in  its 
origin  independent  of  the  other  ;  and  yet  in  many  ways  this 
double  corporation  is  the  same  body  in  the  two  States.  It 
has  for  instance  been  held  that  where  the  legislature  of  a 
State  adopts  a  foreign  corporation  as  a  corporation  of  its 
own  State,  there  is  no  need  of  an  acceptance  of  this  charter 
or  of  a  separate  organization  ;  the  existing  organization  of 
the  foreign  corporation  was  adopted  bodily.3  So  where  a 
bridge  corporation  was  created  by  precisely  similar  acts  of 
Pennsylvania  and  New  Jersey,  neither  to  take  effect  till  the 
other  act  was  passed,  it  was  held  that  the  capital  stock  and 
property  belonged  in  its  entirety  to  each  corporation,  and 
was  taxable  as  a  unit  in  New  Jersey.4     The  Court  said  : 

"The  prosecutors  are  a  private  corporation  of  this  State,  but  of  a 
peculiar  character.  So  far  as  their  corporate  authority  in  Pennsylvania  is 
concerned,  that  is  foreign  to  this  State,  and  vice  versa.  The  private  cor- 
poration of  this  State  is  blended  with  the  foreign  corporation  of  the  other 
State.  Their  mode  of  organization  blends  the  foreign  element  or  quality 
with  the  domestic  here.  Yet  for  all  the  purposes  of  law,  it  is  a  corpora- 
tion of  this  State.  It  is  also  such  in  Pennsylvania.  It  is  not  a  corporation 
of  Pennsylvania,  owing  its  existence,  as  a  body,  to  that  State,  and  merely 
recognized  for  certain  purposes  here.  It  is  no  more  created  in  that  State 
than  in  this.  It  was  not  formed  by  the  independent  act  of  either  .State.  It 
has  a  dual  organization,  and  when  organized  it  becomes  capable  of  acting 
as  one  body  in  either  State,  and  liable  to  be  treated  as  such.  Its  objects  of 
taxation  could  be  reached  either  here  or  in  Pennsylvania,  or  both." 

The  idea  here  expressed,  though  logically  difficult,  is 
quite  in  accordance  with  the  commercial  conception  of  such 
a  corporation.  This  mercantile  conception  is  constantly 
struggling  for  recognition  in  the  decisions;  and  the  result 
is  an  uncertainty  and  inconsistency  of  legal  theory,  which 

1  James  v.  St.  Louis  &  S.  F.  Ry.  (1891)  46  Fed.  47. 

2  Young  v.  South  Tredegar  Iron  Co.  (1886)  85  Tenn.  189,  2  S.  W.  202. 
See  Illinois  B.  &  L.  Assoc,  v.  Walker  (Tenn.  Ch.  1897)  42  S.  W.  197. 

3  Blackburn  v.  S.  M.  &  M.  R.  R.  (1879)  2  Flip.  525  ;  Louisville  Tr. 
Co.  v.  Louisville  &  N.  R.  R.  (1896)  75  Fed.  433. 

4  State  v.  Metz  (1867)  3  Vr.  199. 
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now  tends  toward  the  legal  conceptions  of  the  corporations 
as  distinct,  now  toward  the  mercantile  conception  of 
identity  and  dual  organization. 

The  most  important  and  the  most  firmly  established 
result  of  the  commercial  theory  of  quasi-identity  of  the  two 
corporations  is  that  they  may  have  a  single  stock- book 
and  body  of  stockholders,  may  hold  meetings  in  either 
State  to  bind  the  corporation  in  all  States,  and  may  at  such 
meetings  elect  officers  who  can  act  as  such  in  all  the  States 
which  have  chartered  the  corporation.  This  doctrine,  first 
firmly  put  forward  in  the  case  of  Bridge  Company  v. 
Mayer,1  was  firmly  established  by  the  Supreme  Court  of 
the  United  States.2  A  mortgage  of  the  property  of  a  rail- 
road company  created  by  the  laws  of  Massachusetts,  Rhode 
Island,  Connecticut  and  New  York  had  been  authorized  at 
a  stockholders'  meeting  held  in  New  York;  and  this  vote 
was  held  sufficient  to  bind  the  property  of  the  company 
everywhere.     The  Court  said  : 

"The  Boston,  Hartford  and  Erie  Company,  therefore,  though  made  up 
of  distinct  corporations,  chartered  by  the  legislatures  of  different  States, 
had  a  capital  stock  which  was  a  unit,  and  only  one  set  of  shareholders,  who 
had  an  interest,  by  virtue  of  their  ownership  of  shares  of  such  stock  in  all 
of  its  property  everywhere.  In  its  organization  and  action,  and  the  prac- 
tical management  of  its  property,  it  was  one  corporation  having  one  board 
of  directors  though  in  its  relations  to  any  State,  it  was  a  separate  corpora- 
tion, governed  by  the  laws  of  that  State  as  to  its  property  therein.  It, 
therefore,  had  a  domicil  in  each  State,  and  the  corporators  or  shareholders 
could,  in  the  absence  of  any  statutory  provision  to  the  contrary,  hold  meet- 
ings and  transact  business  in  any  one  State,  so  as  to  bind  the  corporation 
in  respect  to  its  property  everywhere." 

In  other  ways  the  same  doctrine  has  been  applied.  So 
where  a  corporation  was  chartered  by  both  North  Carolina 
and  Virginia  to  build  a  single  line  of  railroad  in  both,  it 
seems  that  a  forfeiture  of  the  charter  may  be  decreed  in 
North  Carolina  for  failure  to  build  part  of  the  line  in  Vir- 
ginia;3 a  corporation  chartered  in  two  states  may  be 
restrained  as  to  all  its  corporate  acts  by  the  courts  of  either 

'(1877)  31  Ohio  St.  317,  325. 

2Graham  v.  Boston  H.  &  E.  R.  R.  (1866)  118  U.  S.  161. 

3  Attorney  General  v.  Petersburg  &  R.  R.  R.  (1846)  61  red.  456,  472,  per 
RUFFIN,  C.  J. 
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State;1  but  it  has  been  held  that  the  ultra  vires  act  of  such 
a  corporation  cannot  be  ratified  by  the  legislature  of  only 
one  of  the  incorporating  States.2  Where  this  composite 
corporate  body  acts  through  its  agents  in  a  State  where  it 
is  not  incorporated,  it  would  seem  to  be  a  partnership  of 
the  several  corporations,  which  would  then  be  jointly  liable.3 
The  anomalous  position  of  such  a  composite  corporation 
is  obvious.  While  for  instance  it  is  allowed  to  hold  its 
meetings  and  keep  its  books  in  one  of  the  incorporating 
States,  that  State  may  at  any  time  annul  its  charter ;  the 
effect  of  which  would  be  that  it  would  merely  cease  to  be  a 
corporation  of  that  State,  without  ceasing  to  be  a  valid  cor- 
poration in  the  other  State.4  It  could  therefore  hold  no 
more  meetings  in  the  former  State,  since  the  charter  of  the 
latter  State  could  have  no  effect  to  make  it  a  corporation 
there  :  yet  while  the  former  State  permitted  it  to  exist,  a 
meeting  there  bound  it  as  a  corporation  in  the  latter  State. 
In  short,  the  former  State  is  able  to  confer  upon  it,  as  a 
corporation  of  the  latter  State,  a  power  which  the  latter 
State  itself  cannot  confer. 

II. 

The  process  of  reincorporating  is  a  process  of  multiplica- 
tion. The  present  tendency  of  business  is  not  toward  mul- 
tiplication, but  toward  consolidation.  Of  the  two  theoreti- 
cally independent  corporations  chartered  by  two  States,  or 
of  two  such  corporations  really  independent  in  origin,  it  is 
desired  to  make  a  single  corporation.  This  is  accomplished 
by  consolidating  the  two  corporations  into  one. 

Such  consolidation  can  be  effected  only  by  legislation.5 
A  private  agreement  between  the  corporations  to  become 
one  could  have  no  legal  effect,  for  since  the  original  incor- 

1  State  v.  No.  Cent.  Ry.  (1861)  18  Md.  193,  213;  Freight  Discrimina- 
tion Cases  (i886j  95  N.  C.  434. 

2  Fisk  v.  Chicago,  R.  I.  &  P.  R.  R.  (1868)  53  Barb.  513- 
3Bissell  v.  Michigan  So.  &  N.  I.  Ry.  (i860)  22  N.  Y.  258. 

4Kahl  v.  Memphis  &  C.  R.  R.  (1891)  95  Ala.  337;  Hart  7/.  B.  H.  & 
E.  R.  R.  (1873)  40  Conn.  524. 

5  Pearce  v.  Railroad  (1858)  21  How.  441  ;  Continental  Tr.  Co.  v. 
Toledo  S.  L.  &  k\  C.  R.  R.  (1897)  82  Fed.  642  ;  American  L.  &  T.  Co.  v. 
Minnesota  &  N.  W.  R.  R.  (1895)  157  111.  641,  42  N.  E.  153;  New  York  & 
S.  Can.  Co.  v.  Fulton  Bank  (1 831 )  7  Wend.  412. 
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porations  can  only  be  accomplished  by  law,  so  the  consoli- 
dation, if  it  is  to  create  a  new  legal  person  from  the  union 
of  the  existing  elements,  must  also  be  a  creature  of  law. 

The  simplest  method  of  consolidation  consists  in  one  of 
the  States  which  created  an  existing  corporation,  or  even  a 
third  State,  granting  a  new  charter ;  thus  creating  an 
entirely  new  corporation  into  which  the  old  corporations 
may  be  completely  merged,  or  to  which  they  may  transfer 
their  entire  business.  This  new  corporation  is  of  course 
an  ordinary  and  simple  corporation  of  the  State  which 
grants  the  charter,  and  stands  in  the  same  relation  to 
the  State  as  any  of  its  corporations  ;  it  may  be  taxed  as  a 
domestic  corporation,1  its  actions  may  be  controlled  by  the 
State  like  those  of  any  domestic  corporation,2  it  may  with- 
out a  special  grant  of  right  take  land  by  eminent  domain 
on  the  same  terms  as  a  domestic  corporation,3  and  its 
domicil  is  in  the  State.4 

The  creation  of  the  new  corporation  does  not  of  itself 
put  an  end  to  the  existence  of  the  old  ones,  which  may- 
remain  in  existence  indefinitely  ;  indeed,  it  is  often  desirable 
to  continue  the  old  corporations  in  existence  in  order  to 
preserve  valuable  franchises  which  would  not  pass  to  the 
new  corporation.6  But  on  the  other  hand  the  new  charter 
may  provide  for  the  old  organizations  coming  to  an  end. 
Thus  where  it  was  provided  that  all  stock  in  the  old  corpo- 
rations should  be  called  in  and  repiaced  by  stock  of  the 
new  corporation,  that  would  work  a  dissolution  of  the  old 
corporations  so  far  as  they  were  within  the  control  of  the 
State  chartering  the  new  corporation,  that  is,  of  all  old  cor- 
porations chartered  by  that  State.  The  legislature  having 
power  to  dissolve  its  old  corporation  as  well  as  to  create 
the  new  one,  it  could  not  more  .effectually  indicate  its 
intention  to  do  so. 

Ashley  v.  Ryan  (1893)  153  U.  S.  436. 

2  Smith  v.  Lake  Shore  &  M.  S.  Ry.  (1897)  114  Mich.  460,  72  N.  W. 
328. 

3  Toledo  A.  A.  &  G.  T.  Ry.  v.  Dunlap  (1882)  47  Mich.  456,  11N.W. 
271. 

'Tresterz/.  Mo.  Pac.  Ry.  (1891)  33  Neb.  171. 

'Keokuk  &  W.  R.  R.  v.  Missouri  (1894)  152  U.  S.  301,  and  cases 
cited. 
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"  It  is  impossible  to  conceive  of  a  corporation  existing  without  stock  or 
certificates  representing  the  interests  of  the  corporators  in  the  organization. 
Now,  if  the  act  provides  that  these  certificates  shall  be  surrendered,  and 
certificates  in  another  company  issued  in  their  place,  what  becomes  of  the 
prior  companies  ?  Who  are  their  stockholders,  who  their  officers  ?  If  the 
stock  in  the  new  company  is  sold,  what  interest  in  the  prior  companies 
passes  by  the  sale  ?  There  can  be  but  one  answer  to  these  questions.  The 
property  and  franchises  of  the  prior  companies  are  gone  as  much  as  if  they 
had  formally  surrendered  their  charters.  The  new  company  may  doubtless 
receive  by  transmission  from  its  constituent  companies  their  property, 
rights,  privileges,  and  franchises,  including  any  immunity  from  taxation  ; 
but  it  receives  them  as  an  heir  receives  the  estate  of  his  ancestor,  or  as  a 
grantee  receives  the  estate  of  his  grantor,  by  inheritance,  succession,  or  pur- 
chase. The  result  is  not  a  mere  union  or  partnership  of  two  companies, 
nor  the  merger  of  the  franchises  of  one  in  another,  but  the  extinguishment 
of  one  and  the  creation  of  another  in  its  place."1 

When  the  consolidation  of  corporations  of  two  States 
takes  place  not  by  means  of  a  charter  granted  by  a  single 
State,  but  by  permission  given  by  both  States,  the  position 
of  the  corporation  is  rather  difficult  to  determine.  In 
neither  State,  it  is  clear,  is  it  a  foreign  corporation.2 
Since  two  States,  as  we  have  seen,  cannot  create  a  single 
corporation,  the  consolidated  body  must  at  least  constitute 
as  many  corporations  as  there  are  States  concerned,3  each 
corporation  being  subject  to  the  laws  (as  for  instance  those 
concerning  taxation)  of  its  own  State,4  and  having  the 
powers  of  the  constituent  corporation  of  that  State.5  And 
so  where  one  of  the  States  forbade  a  mortgage,  such  mort- 
gage given  by  the  consolidated  corporation  was  void  as  to 
the  property  in  that  State.6 

1  Brown,  J.  in  Keokuk  &  W.  R.  R.  v.  Missouri,  supra. 

2  Muller  v.  Dows  (1876)  94  U.  S.  444 ;  Winn  v.  Wabash  R.  R.  (1902) 
118  Fed.  55;  In  re  St.  Paul  &  N.  P.  Ry.  (1886)  36  Minn.  85.  30  N.  W.  432; 
State  v.  Chicago,  B.  &  Q.  R.  R.  (1888)  25  Neb.  1  56,  41  N.  W.  125 ;  Smith 
v.  Boston  C.  &  M.  R.  R.  (18*56)  33  N.  H.  337  ;  In  re  Sage  (1877)  70  N.  Y. 
220  ;  Sprague  v.  Hartford  Ry.  (1858)  5  R.  I.  233. 

3  Nashua  &  L.  R.  R.  v.  Boston  &  L.  R.  R.  (1890)  136  U.  S.  356;  Pac. 
Ry.  v.  Mo.  Pac.  Ry.  (1883)  23  Fed.  565  ;  Mo.  Pac.  Ry.  v.  Meeh  (1895)  69 
Fed  753;  Continental  Tr.  Co.  v.  Toledo  S.  L.  &.  K.  C.  R.  R.  (1897)  82 
Fed.  642  ;  Chicago  &  W.  I.  R.  R.  v.  Lake  Shore  &  M.  S.  Rv.  (1881)  10 
Biss.  122  ;  Racine  &  M.  R.  R.  v.  Farmers'  L.  &  T.  Co.  (1868/49  IU-  33*> 
348. 

4  Quincy  R.  R.  Bridge  Co.  v.  Adams  County  (1878)  88  111.  615 ;  Ohio 
&  M.  R.  R.  v.  Weber  (1880)  96  III.  443;  Chicago  &  N.  W.  Ry.  v.  Auditor 
General  (1884)  53  Mich.  79;  Sprague?'.  Hartford  Ry.  (1858)   5  R.  I.  233. 

5  Mead  v.  New  York,  etc.,  R.  R.  (1877)  45  Conn.  199. 

c  Pittsburgh  &.  S.  L.  R.  R.  v.  Rothschild  (Pa.  1886)  4  Cent.  107,  4 
Atl.  385. 
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Are  these  separate  corporations  merely  the  original  cor- 
porations, which  by  the  consolidation  have  been  permitted 
to  form  an  extra-legal  business  combination,  or  is  there  in 
addition  a  new  corporation,  or  rather  a  set  of  new  corpora- 
tions, each  succeeding  to  the  business  of  an  old  corpora- 
tions without  effecting  a  dissolution  of  it,  or  entirely 
superseding  it?  This  question  is  not  easy  to  answer. 
It  has  been  urged  by  high  authority  that  the  permission  to 
consolidate,  not  being  accompanied  by  a  new  charter  from 
any  one  State,  does  not  create  a  corporation  ;  that  the  con- 
solidated body  formed  in  accordance  with  the  permission 
of  the  States  concerned  is  at  most  a  corporation  de  facto,  or 
perhaps  only  a  business  union  of  the  several  companies 
under  a  common  name,  the  old  corporations  still  exercising 
their  several  powers  in  their  respective  States  in  the  name 
of  the  consolidation. x  It  is  clear  that  the  constituent  cor- 
porations do  not  necessarily  or  generally  cease  to  exist.2 
But  it  is  certain  that  no  corporation  de  facto  can  be  recog- 
nized if  there  can  be  no  corporation  de  jure*  and  if  they  do 
cease  to  exist  it  must  be  because  each  State  has  so  pro- 
vided,4 which  is  not  a  natural  interpretation,  because  neither 
State,  in  authorizing  the  consolidation,  "  can  have  intended 
to  abandon  all  jurisdiction  over  its  own  corporation  created 
by  itself."5  But  though  the  old  corporations  usually  con- 
tinue in  existence,  a  new  association  of  some  sort  is  un- 
doubtedly formed,  a  community  of  stock  and  interest 
between  the  companies  ;  there  is  almost  invariably  a  new 
set  of  books  opened,  new  stock  issued,  new  stockholders 
and  new  officers  provided  for  the  consolidated  company. 
This,  it  would  seem,  is  sufficient  to  create  a  new  commer- 
cial entity,  and  since  it  results  from  permission  given  by 
law  the  new  entity  constitutes  a  legal  person.8  But  this 
new  person  is  not  created  by  the  law  of  any  one  State. 

!C00LEY,  J.,  in  State  Treasurer  v.  Auditor  General  (1881)  46  Mich.  224. 

2  Ohio  &  M.  Ry.  v.  People  (1888)  123  111.  467,  14  N.  E.  874. 

s  American  L.  &  T.  Co.  v.  Minnesota  &  N.  W.  R.  R.  (1895)  157  111. 
641,42  N.  E.  153. 

*  People  v.  New  York  C.  &  S.  L.  R.  R.  (1892)  129  N.  Y.  474, 29  N.  E. 
959- 

6  Field,  J.,  in  Nashua  &  L.  Corp.  v.  Boston  &  L.  Corp.  (1890)  136  U. 

S.  356. 

6  St.  Louis,  I.  M.  &  S.  Ry.  v.  Berry  (1885)  113  U.  S.  465  \  Winn  v. 
Wabash  R.  R.  (1902)   118  Fed.  55. 
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Concurrent  legislation  of  all  the  States  was  essential  to  the 
completion  of  the  consolidation.1  The  new  corporation 
is  no  more  a  corporation  of  one  State  than  of  the  other,2  and 
as  it  cannot  be  created  by  the  States  jointly,  it  must  be  the 
anomalous  association  already  considered, — a  separate  cor- 
porate body  in  each  State,  all  however  being  as  it  were 
federated  together,  and  in  many  respects  capable  of  acting 
as  one.3  In  the  language  of  Chief  Justice  Cooley  in 
Chicago  &  Northwestern  Railway  v.  Auditor  General:4 

"  When  the  two  unite  they  severally  bring  to  the  new  entity  the  powers 
and  privileges  already  possessed,  and  the  consolidated  company  simply  ex- 
ercises in  each  jurisdiction  the  powers  the  corporation  there  chartered  had 
possessed,  and  succeeds  there  to  its  privileges.5  .  .  .  When,  therefore, 
two  corporations  created  in  different  states  consolidate,  though  for  most 
purposes  they  are  not  thereafter  to  be  separately  regarded,  yet  in  each  state 
the  consolidated  company  is  deemed  to  stand  in  the  place  of  the  corpora- 
tion to  which  it  there  succeeded,  and  of  its  members,  and  consequently  to 
be  a  citizen  of  that  state  for  many  purposes,  while  in  the  other  state  it 
would  stand  in  the  place  of  the  other  corporation  in  respect  to  citizenship 
there." 

We  must  conclude  then  that  when  a  number  of  corpora- 
tions, created  by  different  States,  are  allowed  to  consolidate 
by  the  States  that  created  them,  the  constituent  corpora- 
tions may  or  may  not  be  merged  in  the  consolidated  body 
and  so  lose  their  corporate  existence,  this  depending  in  each 
case  upon  the  will  of  the  State  of  charter ;  but  that  by  the 
consolidation  new  corporations  are  formed,  equal  in  number 
to  the  number  of  enabling  States,  and  each  empowered  to 
act  in  connection  with  the  others.  The  consolidated  cor- 
poration therefore  does  not  differ  in  status  from  the  corpo- 
ration rechartered  in  another  State  than  that  which  first 
created  it. 

One  more  complication  mav  ensue.  A  corporation 
formed  in  one  State  may  be  rechartered  in  a  second  State,  and 
then  consolidated  with  a  corporation  of  a  third  State  ;  what 

1  People  v.  New  York  C.  &  S.  L.  R.  R.  (1892)  129  N.  Y.  474,  29  N.  E. 
959- 

2  Ohio  &  M.  Ry.v.  People  (1888)  123  111.  467,  14  N.  E.,  874. 

3  Winn  v.  Wabash  R.  R.  (1902)  1 18  Fed.  55  ;  Ohio  &  M.  Ry.  v.  Peo- 
ple (1888)  123  111.  467,  14  N.  E.  874;  Kincaid  v.  People  (1891),  139  111. 
213,  28  N.  E.  1060. 

4  (1884)  53  Mich.  79,  91. 

6  Citing  Mississippi  Valley  Co.  v.  Chic,  etc. ,  R.  R.  (1881)  58  Miss.  846. 
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is  the  effect  of  the  consolidation  upon  the  rechartered  cor- 
poration of  the  second  State  ?  Is  it  federated  with  the 
original  corporation  still  ?  And  what  if  the  original  corpo- 
ration is  dissolved  by  merger  in  the  consolidated  cor- 
poration ? 

This  question  was  raised  by  the  case  of  Louisville  Trust 
Company  v.  Louisville,  New  Albany  and  Chicago  Railway.1 
An  Indiana  corporation  had  been  rechartered  in  Kentucky  ; 
and  the  Indiana  corporation  was  then  in  accordance  with 
legislation  of  both  States  concerned  consolidated  with  an 
Illinois  corporation.  It  was  argued  that  since  the  consoli- 
dated company  succeeded  to  all  the  property  of  the  origi- 
nal company,  and  since  the  Kentucky  company  had  no 
relation  with  the  consolidated  company,  it  ceased  thereafter 
to  exercise  its  franchises.     But  Taft,  Circuit  Judge,  said  : 

"  We  do  not  perceive  that  this  consolidation  creates  any  difficulty.  The 
Kentucky  corporation,  having  been  once  established,  could  not  die  except 
by  its  own  act  or  that  of  the  State  which  gave  it  being.  Everything  it  had 
acquired  in  the  way  of  property  remained  in  it  after  the  consolidation  of  its 
constituent  with  the  Illinois  corporation.  It  was  not  and  could  not  be  ousted 
of  its  franchises  thereby.  The  Kentucky  corporation,  when  incorporated, 
was  intended  by  the  legislature  of  Kentucky  to  be  under  the  same  organiza- 
tion and  management  as  the  Indiana  company.  When  the  incorporators 
of  the  Indiana  company  added  others  to  their  number  by  virtue  of  the  laws 
of  Indiana,  and  to  this  extent  changed  the  management,  the  franchises  which 
the  incorporators  had  obtained  by  the  incorporation  of  the  old  company  in 
Kentucky  were  simply  transferred  by  express  provision  of  the  articles  of 
consolidation  to  the  new  organization.  If  it  were  necessary  to  have  such  a 
transfer  approved  by  the  Kentucky  legislature,  we  have  it  recognized  and 
approved  in  the  act  of  April  7,  1882,  in  recognizing  and  adding  to  the  powers 
of  the  Kentucky  corporation,  which  was  then  being  managed  by  the  con- 
solidated corporation  of  Indiana  and  Illinois.  The  possibility  of  implied 
recognition  and  acquiescence  in  the  effect  of  a  consolidation  by  subse- 
quent legislation  is  very  clearly  shown  in  the  case  of  McAuley  v.  Rail- 
road Co.,2  and  in  Mead  v.  Railroad  Co.3  Analogous  instances  of  legisla- 
tive recognition  and  acquiescence  in  corporate  consolidation  are  found  in 
U.  S.  v.  Southern  Pac.  R.  Co.,4  and  Railroad  Co.  v.  Poole.5  It  is  urged 
that,  by  the  consolidation,  the  entity  of  the  Indiana  corporation,  which  had 
been  adopted  as  the  constituent  of  the  Kentucky  corporation,  ceased  to  be, 
and  a  new  being  appeared,  a  wholly  different  individual,  in  the  shape  of  the 
consolidated  corporation.  It  is  clear  from  the  Indiana  statute  of  consolida- 
tion, and  the  decisions  of  that  State  construing  their  effect,  that,  whether 

1  (1896)  75  Fed.  433.        2  (1876)  83  111.  348.        3  (1877)  45  Conn.  199. 
4  (1891)  45  Fed.  596.        8  (1885)  32  Fed.  451. 
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the  old  constituent  survives  in  the  new  consolidated  corporation  or  dies,  the 
new  corporation  has  all  the  attributes  of  the  old.1  If  one  of  these  attrib- 
utes was  that  of  being  the  constituent  of  a  Kentucky  corporation,  there 
was  no  reason  why  the  new  corporation  should  not  continue  to  enjoy 
that  relation,  provided  objection  was  not  made  by  the  Kentucky  legisla- 
ture. Instead  of  objecting,  the  legislature,  as  we  have  seen,  affirmatively 
approved  the  new  condition  brought  about  by  the  consolidation  by  the  act 
of  1882." 

From  this  opinion  it  would  seem  that  upon  the  consoli- 
dation of  the  Indiana  corporation  with  the  Illinois  corpora- 
tion the  rechartered  corporation  would  ipso  facto  become 
federated  with  the  consolidated  company  ;  a  result  which 
could  be  prevented  only  by  the  affirmative  action  of  the 
Kentucky  legislature,  thus  exercising  its  power  over  its  own 
corporation. 

Certain  consequences  of  the  principles  we  have  been 
investigating  remain  to  be  considered.  Suppose  an  act  is 
done  on  behalf  of  the  whole  consolidated  corporation,  of 
which  individual  corporation  is  it  the  act.  If  done  through 
an  agent,  it  would  seem  that  he  is  agent  for  all  the  corpo- 
rations jointly;  and  indeed  there  is  authority  that  every  act 
done  on  behalf  of  the  consolidation,  even  if  it  is  clearly 
done  by  one  of  the  corporations,  is  done  in  behalf  of  all 
jointly.  In  short,  this  view  would  make  all  the  corporations 
partners,  and  all  responsible  for  the  acts  of  each.2  And  it 
seems  to  be  clear  that  a  corporation  of  two  States  may  be 
garnished  in  one  of  the  States  for  wages  due  a  servant  for 
work  done  in  the  other  State,3  even  though  the  garnish- 
ment proceedings  were  brought  in  one  State  for  the  ex- 
press purpose  of  avoiding  the  exemption  laws  of  the 
other.4  And  so  it  has  been  held  that  a  ticket  issued  by  a 
railroad  chartered  in  two  States  may  be  treated  as  the 
contract  of  either  corporation.5  And  it  is  clear  that  the 
consolidated  corporation  may  be  restrained  in  either  State 
from  acting  contrary  to  its  legal  duty  on  any  part  of  the 

1  Citing  Railroad  Co.  v.  Boney  (1888)  117  Ind.  501,  504,  20  N.  E.  432. 

2  Newport  and  Cincinnati  Bridge  Co.  7/.  Wooley  (1880)  78  Ky.  523; 
Smith  v.  New  York  N.  H.  &  H.  R.  R.  (1899)  96  Fed.  504. 

3  Railroad  v.  Barnhill  (1892)  91  Tenn.  395,  19  S.  W.  21. 
'  Wabash  R.  R.  v.  Dougan  (1892)  142  111.  248,  31  N.  E.  594. 

Miss.  &  T.  R.  R.  v.  Ayres  (Tenn.  1886)  16  Lea  725. 
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line.1  It  was  the  intention  of  the  legislature,  said  Judge 
Doe,  "  to  create  a  corporation  that  might  act,  and  be  dealt 
with,  as  one  and  not  two,  in  such  matters  as  those  involved 
in  this  suit."2 

"  The  railroad  is  an  entirety,  whether  within  the  State  or  without;  and 
the  artificial  person,  by  the  acts  of  the  several  States  authorizing  consolida- 
tion, has  been  created  one,  and  not  two  or  more,  and  no  reason  is  per- 
ceived why  it  may  not  be  dealt  with  by  the  courts  of  either  State  that  has 
procured  jurisdiction."3 

But  on  the  other  hand  an  act  done  by  the  consolidated 
corporation  in  one  State  is  to  be  taken  as  the  act  of  the  cor- 
poration of  that  State;  since  that  corporation  has  been  ex- 
pressly created  to  act  there.4  It  has  accordingly  been 
held  that  where  an  accident  happens  upon  a  railroad 
chartered  in  two  States,  it  is  chargeable  to  the  corporation 
of  that  State  within  which  it  happened;6  that  a  mortgage 
of  that  part  of  a  railroad  which  lies  in  one  State  is  the  act 
of  the  corporation  there  chartered  ;6  and  that  a  contract 
touching  a  right  of  way  for  a  railroad  is  made  with  the 
corporation  of  the  State  in  which  the  right  of  way  lies.1 
But  the  cases  are  not  consistent  upon  this  point.  Thus  it 
has  been  held  that  the  railroad  company  chartered  in  one 
State  may  be  sued  for  a  tort  committed  in  another.8  This 
confusion  of  opinion,  though  to  be  regretted,  is  not  an  un- 
natural result  of  the  anomalous  position  of  the  corporation. 

One  may  perhaps,  on  the  authorities  and  the  reason  of 
the  thing,  reach  the  following  conclusions.  An  agent  for 
the  consolidated  corporation  may  act  for  and  bind  all  the 
members;  and  this  would  undoubtedly  be  true  of  an  act 
done  outside  all  the  incorporating  States.  In  one  of  the 
incorporating  States,  however,  one  should  hold  in  strictness 

1  McDuffee  v.  Portland  &  R.  R.  R.  (1873)  52  N.  H.  430;  Scofield  v, 
L.  S.&M.  S.  R.  R.  (1885)  43  Ohio  St.  571,3  N.  E.  107,  1  W.  R.812;  Provi- 
dence Coal  Co.  v.  Providence  &  W.  R.  R.  (1886)  15  R.  I.  303,  4  Atl.  394. 

2  McDuffee  v.  Portland  &  R.  R.  R.,  supra,  at  p.  458. 

3  Atherton,  J.,  in  Scofield  v.  L.  S.  &  M.  S.  Ry.,  supra,  at  p.  622. 

4  Stout  v.  S.  C.  &  P.  R.  R.  (U.  S.  C.  C.  1881)  3  McCr.  1,  8 ;  State  v. 
Northern  C.  Ry.  (1866)  18  Md.  213. 

5  Kahl  v.  Memphis  &  C.  R.  R.  (1891)  95  Ala.  337. 

6  Racine  &  M.  R.  R.  v.  Farmers'  L.  &  T.  Co.  (1868)  49  111.  331. 

7  Port  Royal  R.  R.  v.  Hammond  (1877)  58  Ga.  523. 

8  Home  v.  Boston  &  M.  R.  R.  (1883)  18  Fed.  50. 
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that  it  is  the  local  corporation  which  is  acting.  But  an  act 
done  anywhere  binding  one  of  the  corporations  will  give  a 
cause  of  action  in  either  State  of  incorporation  against  the 
corporation  in  that  State;  whether  because  the  corporations 
are  to  be  taken  as  partners  or,  more  probably,  because  the 
State  in  incorporating  it  subjected  it  to  such  a  liability; — 
created  it  to  be  dealt  with  as  one  corporation  and  not  two, 
in  the  language  of  Judge  Doe. 

The  same  confusion  seems  to  exist  with  regard  to  suits 
by  or  against  such  a  corporation.  Since  a  foreign  corpora- 
tion is  not  present,  and  cannot  come  into  the  State  except 
by  an  agent,  and  since  service  of  process  on  an  agent  will 
not  generally  give  jurisdiction  over  the  principal,  it  is  not 
possible  to  get  jurisdiction  over  a  foreign  corporation  for 
purpose  of  suit  in  the  ordinary  way.  Such  a  corporation 
may  be  sued  only  by  its  consent,  express  or  implied;  and 
jurisdiction  is  assumed  over  such  foreign  corporations  only 
as  come  into  the  State  to  do  business  there.1  But  where 
a  corporation  is  chartered  by  two  States,  the  corporation 
which  acts  in  each  State  is  the  corporation  there  chartered  ; 
the  corporation  of  the  other  State  does  not  come  in  to  do 
business,  and  hence  it  is  impossible  that  it  should  be  sued. 
Suit  against  such  a  consolidated  corporation  in  one  of  the 
States  which  has  chartered  it  is  therefore  suit  against  a  cor- 
poration of  that  State.2  And  therefore  where  such  a  cor- 
poration is  sued  in  a  State  court  it  cannot  remove  the  suit 
to  a  Federal  court,  on  the  ground  that  it  is  a  citizen  of  the 
other  State,3  and  suit  brought  in  the  Federal  court  on 
ground  of  diverse  citizenship  of  the  parties  must  be  dis- 
missed, even  though  the  cause  of  action  arose  in  the  other 
State.4 

When  such  a  consolidated  corporation  is  plaintiff  the 
same  reasoning  does  not  apply.     A   foreigner,  not  being 

xSt.  Clair  z/.  Cox  (1882)  106  U.  S.  350. 

2  Chicago  &  N.  W.  Ry.  v.  Whitton  (1871)  13  Wall.  270;  Pac.  Ry.  v. 
Mo.  Pac.  Ry.  (1883)  23  Fed.  565  ;  Dean  v.  La  Motte  Lead  Co.  (1875)  59 
Mo.  523;  Bernhardt  v.  Brown  (1896)  119  N.  C.  506,  26  S.  E.  162.  See 
however  Holland  v.  R.  R.  (Tenn.  1886)  16  Lea  414. 

3Cohn  v.  Louisville,  N.  O.  &  T.  R.  Co.  (1889)  39  Fed.  227  ;  Paul  v. 
Baltimore  &  O.  &  C.  R.  Co.  (1890)  44  Fed.  513;  Fitzgerald  v.  Mo.  Pac. 
Ry.  (1891)  45  Fed.  812;  Winn  v.  Wabash  R.  R.  (1902)  118  Fed.  55. 

4  Home  v.  Boston  &  M.  R.  R.  (1883)  18  Fed.  50;  Burger  v.  Grand 
Rapids  &  I.  R.  R.  (1884)  22  Fed.  561. 
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present,  may  bring  action  by  agent;  and  an  attorney  bring- 
ing suit  for  the  consolidated  corporation  may  therefore  be 
as  well  attorney  for  the  corporation  of  one  State  as  for  the 
corporation  of  the  other.  The  earlier  cases  appear  to  hold, 
in  such  a  case,  that  all  the  constituent  corporations  were 
joined  in  the  suit.1  But  this  is  not  now  the  accepted  doc- 
trine. It  is  within  the  power  of  the  corporation  to  choose 
which  one  of  its  members  shall  bring  suit ;  and  it  is  there- 
fore held  that  the  corporation  as  a  citizen  of  one  State  may 
bring  suit  in  the  Federal  courts  against  a  citizen  of  the 
other  Stated 

There  would  seem  to  be  no  sound  distinction  in  prin- 
ciple between  corporations  consolidated  by  the  concur- 
rent action  of  two  States,  and  corporations  created  originally 
in  one  State  and  afterwards  rechartered  in  another.  But 
such  a  distinction  has  been  made,  with  regard  to  Federal 
jurisdiction,  by  the  Supreme  Court  of  the  United  States.  For 
purposes  of  jurisdiction  such  a  corporation  is  taken  to  be  a 
citizen  of  the  State  which  first  chartered  it,  whether  suit 
is  brought  by  or  against  it.3  The  view  of  the  Court  was 
summed  up  by  Mr.  Justice  Peckham  as  follows:4 

"  A  corporation  may  be  made  what  is  termed  a  domestic  corporation, 
or  in  form  a  domestic  corporation,  of  a  State  in  compliance  with  the  legis- 
lation thereof,  by  filing  a  copy  of  its  charter  and  by-laws  with  the  secretary 
of  State ;  yet  such  fact  does  not  affect  the  character  of  the  original  corpora- 
tion. It  does  not  thereby  become  a  citizen  of  the  State  in  which  a  copy  of 
its  charter  is  filed,  so  far  as  to  affect  the  jurisdiction  of  the  Federal  courts 
upon  a  question  of  diverse  citizenship." 

aOhio  &  M.  R.  R.  v.  Wheeler  (1861)  1  Black  286;  County  of  Alle- 
gheny v.  Cleveland  &  P.  R.  R.  (1865)  51  Pa.  228. 

2  Nashua  &  L.  R.  R.  Corp.  v.  Boston  &  L.  R.  R.  Corp.  (1889)  136  U.  S. 
356. 

3  St.  Louis  &  S.  F.  Ry.  v.  James  (1895)  161  U.  S.  545 ;  St.  Joseph  & 
G.  I.  R.  R.  v.  Steele  (1896)  167  U.  S.  659 ;  Louisville  N.  A.  &  C.  Ry.  v. 
Louisville  Tr.  Co.  (1898)  174  U.  S.  552  ;  Southern  Ry.  v.  Allison  (1902) 
190  U.  S.  326  (reversing  Allison  v.  Southern  Ry.  (1901)  129  N.  C.  336,  40 
S.  E,  91) ;  Hollingsworth  v.  Southern  Ry.  (1898)  86  Fed.  353;  Calvert  v. 
Southern  Ry.  (1901)  64  S.  C.  139,  41  S.  E.  963  ;  Wilson  v.  Southern  Ry. 
(1901)  64  S.  C.  162,  41  S.  E.  971.  The  Supreme  Court  of  North  Carolina 
held  the  other  view:  Debnam  v.  Southern  B.  Tel.  Co.  (1900)  126  N.  C. 
831,  36  S.  E.  269;  Layden  v.  Knights  of  Pythias  (1901)  128  N.  C.  546,  39 
S.  E.  47;  Allison  v.  Southern  Ry.  (1901)  129  N.  C.  336,  40  S.  E.  91  ; 
Mowery  v.  Southern  Ry.  (1901)  129  N.  C.  351,  40  S.  E.  88.  But  the 
decision  of  the  Supreme  Court  in  Southern  Ry.  v.  Allison,  supra,  has  of 
course  overruled  these  decisions. 

*  Southern  Ry.  v.  Allison,  supra. 
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It  will  be  noticed  that  the  doctrine  of  these  cases  is 
carefully  limited  to  corporations  which  having  first  come 
into  existence  as  corporations  of  one  State  are  afterwards 
rechartered  in  another  State ;  and  the  decisions  do  not 
apply  to  corporations  established  as  consolidated  corpora- 
tions by  the  simultaneous  action  of  several  States.  Even 
so  limited,  the  doctrine  seems  of  questionable  soundness, 
especially  as  applied  to  corporations  defendant.  It  affords 
one  more  illustration  of  the  anomalous  nature  of  corpora- 
tions chartered  by  two  States. 

Joseph  H.  Beale,  Jr. 


INTERNATIONAL   LAW  IN  LEGAL 
EDUCATION.* 

I.  The  law  of  nations — or  International  Law  as  it  is  gen- 
erally termed  since  the  days  of  Bentham — is  variously  de- 
fined according  to  the  theory  or  system  of  the  individual 
writer ;  but  these  differences  chiefly  arise  and  become  im- 
portant when  a  rule  of  the  law  of  nations  has  been  violated. 
If  the  rule  violated  be  law,  its  breach  should  give  rise  to  an 
action  prosecuted  in  a  court  of  justice.  If  it  be  not  law,  but 
morality — whether  international  or  national — this  conse- 
quence or  right  does  not  accrue;  for  courts  are  primarily 
instituted  for  the  administration  of  justice  based  upon  law 
rather  than  for  the  enforcement  of  the  rules  or  regulations 
of  a  moral  code. 

From  the  many  writers  on  this  subject  the  definition  of 
the  leading  authority  of  the  English-speaking  world  may  be 
selected.  The  late  Mr.  VV.  E.  Hall  opens  his  remarkable 
treatise  on  International  Law  with  the  following  measured 
passage  :  "  International  law  consists  in  certain  rules  of  con- 
duct which  modern  civilized  states  regard  as  binding  on  them 
in  their  relations  with  one  another  with  a  force  comparable  in 
nature  and  degree  to  that  binding  the  conscientious  person 
to  obey  the  laws  of  his  country,  and  which  they  also  regard 
as  being  enforceable  by  appropriate  means  in  case  of  in- 
fringement." It  is  evident  that  the  writer  of  this  paragraph 
considers  International  Law  as  law  and  this  is  the  over- 
whelming weight  of  authority  among  publicists  of  present 
repute.  This  view,  it  should  be  said,  has  not  passed  un- 
challenged, nor  is  its  correctness  universally  accepted  by 
thetheoristof  to-day.  But  however  importantand  interesting 
this  discussion  may  be  in  the  abstract,  it  is  little  better  than 
a  juggle  with  words  to  the  practical  jurist  ;  for  whether 
International  Law  be  law  in  the  abstract  or  not,  it  is  en- 
forced in  the  American  courts  as  such  "  as  often  as  questions 
of  right  depending  upon  it  are  duly  presented  for  their  de- 

*  The  present  article  considers  international  law  as  law  in  the  sense 
that  it  is  enforced  as  such  in  courts  of  justice.  A  subsequent  article 
will  discuss  its  place  in  the  science  of  jurisprudence. 
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termination.*'  To  the  lawyer  this  is  the  supreme  test ;  and 
he  takes  his  retainer  in  a  case  of  International  Law  as  in  any 
other  case  and  awaits  the  judgment  of  the  court  with  fear 
and  trembling. 

The  American  lawyer  need  not  perplex  his  head  with 
vexed  questions  of  the  law  of  nature,  and  the  Roman  law, 
as  a  source  of  International  Law,  nor  need  he  worry  himself 
about  Mr.  John  Austin  and  his  ways.  He  need  only  look 
to  the  Constitution  of  the  United  States  and  he  finds  the 
response  to  his  query  in  no  uncertain  voice.  In  Article  I, 
section  8,  Congress  is  specifically  empowered  "  to  define 
and  punish  piracies  and  felonies  committed  on  the  high 
seas,  and  offences  against  the  law  of  nations  ;  to  declare  war, 
grant  letters  of  marque  and  reprisal,  and  make  rules  con- 
cerning captures  on  land  and  water." 

Now  technical  words  and  expressions  used  in  the  Con- 
stitution, and  borrowed  from  the  English  system  of  juris- 
prudence, such  as  the  common  law,  equity,  the  law  of 
nations,  are  to  be  understood  and  interpreted  as  in  the 
system  from  which  they  are  borrowed,  for  which  no 
authority  need  be  cited.1  Were  this  not  so,  the  time- 
honored  system  of  trial  by  jury  would  not  be  our  heritage 
as  it  is  that  of  our  ancestors  across  the  water.  For  as  Mr. 
Justice  Harlan  well  says: 

1  An  authority  or  two  may  not  be  amiss.  In  Cathcart  v.  Robinson, 
(1831)  5  Pet.  264,  Mr.  Chief  Justice  Marshall  said :  "  The  rule,  which  has 
been  uniformly  observed  by  this  court  in  construing  statutes,  is  to  adopt  the 
construction  made  by  the  courts  of  the  country  by  whose  legislation 
the  statute  was  enacted.  This  rule  may  be  susceptible  of  some  modifica- 
tion, when  applied  to  British  statutes  which  are  adopted  in  any  of  these 
States.  By  adopting  them  they  become  our  own  as  entirely  as  if  they  had 
been  enacted  by  the  legislature  of  the  State.  The  received  construction 
in  England  at  the  time  they  are  admitted  to  operate  in  this  country, 
indeed  to  the  time  of  our  separation  from  the  British  empire,  may 
very  properly  be  considered  as  accompanying  the  statutes  themselves, 
and  forming  an  integral  part  of  them.  But  however  we  may  respect 
subsequent  decisions,  and  certainly  they  are  entitled  to  great  respect,  we 
do  not  admit  their  absolute  authority.  If  the  English  courts  vary  their 
construction  of  a  statute  which  is  common  to  the  two  countries  we  do  not 
hold  ourselves  bound  to  fluctuate  with  them."  To  the  same  effect  is  the 
language  of  Mr.  Justice  Brown  in  the  comparatively  recent  case  of  Brown 
v.  Walker  (1896)  161  U.  S.  591,  600  :  "  This  is  but  another  application  of 
the  familiar  rule  that  where  one  State  adopts  the  law  of  another,  it  is  also 
presumed  to  adopt  the  known  and  settled  construction  of  those  laws  by  the 
courts  of  the  State  from  which  they  are  taken." 

See  generally  the  opinion  of  Mr.  Justice  Storey  in  Van  Ness  v.  Packard 
(1829)  2  Pet.  137;  Cooley,  Constitutional  Limitations  (7th  ed.  1903)  pp. 
49-54,  85,  93-95. 
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"  It  must  consequently  be  taken  that  the  word  "  jury  "  and  the  words 
"  trial  by  jury  "  were  placed  in  the  Constitution  of  the  United  States  with 
reference  to  the  meaning  affixed  to  them  in  the  law  as  it  was  in  this  country 
and  in  England  at  the  time  of  the  adoption  of  that  instrument."  Thomp- 
son v.  Utah  (1898)  170  U.  S.  343. 

The  law  of  nations  was  not  something  newly  created  by 
this  clause  of  the  Constitution;  it  is  recognized  as  existent, 
to  determine  whose  nature  and  extent  resort  must  be  had  to 
Englishjurisprudence.  If,  therefore,  we  open  the  English 
reports  we  find  the  answer  to  our  query  set  forth  at  length  ; 
for  Lord  Talbot  expressly  declares  in  Buvot  v.  Barbut, 
"  that  the  law  of  nations,  in  its  full  extent,  was  part  of  the  law 
of  England  "  (1736)  Talbot's  Cases  281.  Lord  Hardwicke 
was  of  the  same  opinion,  and  the  great  Lord  Mansfield  (who 
had  been  of  counsel  in  the  case  before  Lord  Talbot)  held 
in  the  leading  cases  of  Triquet  v.  Bath  (1764)  3  Burr.  1478, 
and  Heathfield  v.  Chilton  (1767)  4  id.  2015,  that  "  the  privi- 
leges of  public  ministers  and  their  retinue  depend  upon  the 
law  of  nations ;  which  is  part  of  the  common  law  of 
England."  And  the  present  learned  Chief  Justice  of  our  own 
Supreme  Court  cites  this  case  in  In  re  Baiz  (1889)  135  U.  S. 
403,  420,  with  approval.  Messrs.  Blackstone,  Thurlow  and 
Dunning — no  mean  names  in  the  law — had  been  of  counsel 
in  the  case  of  Triquet  v.  Bath,  and  from  the  reports  the  cases 
passed  into  Blackstone's  Commentaries  (Book  IV,  Chap.  5, 
p.  67),  where  it  is  stated  that  "  the  law  of  nations  (whenever 
any  question  arises  which  is  properly  the  object  of  its  juris- 
diction) is  here  [in  England]  adopted  in  its  full  extent  by 
the  common  law,  and  is  held  to  be  a  part  of  the  law  of  the 
land." 

And  the  late  Mr.  Joel  P.  Bishop  cites  this  very  passage 
as  representing  the  law  in  his  own  as  well  as  in  Blackstone's 
day  : 

"  Governments,"  Mr.  Bishop  says,  "  like  individuals,  cannot  exist  to- 
gether without  law  to  regulate  their  mutual  relations ;  hence  the  law  of 
nations.  It  is  in  truth  common  law  (4  Bl.  Com.) ;  or,  rather,  the  common 
law  has  appropriated  the  law  of  nations,  making  it  a  part  of  itself."  I  New 
Crim.  Law,  8th  ed.  (1892),  §  483. 

As  therefore  the  lawyers  who  framed  the  provisions  of  the 
Constitution  were  trained  in  the  common   law,  and  were 
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familiar  with  its  principles  from  a  careful  study  of  the  Com- 
mentaries (the  9th  ed.  of  which  appeared  in  1776  and  is  the 
one  reprinted  in  the  United  States)  it  is  impossible  to  con- 
sider the  law  of  nations  other  than  as  a  part  of  the  com- 
mon law  of  England,  and  by  the  Constitution  of  the  United 
States  it  is,  therefore,  a  fundamental  and  integral  part  of 
our  jurisprudence. 

But  there  is  another  not  less  potent  argument  for  this 
view.  Congress  is  given  power  to  punish  offenses  against 
the  law  of  nations.  The  law  of  nations  is  thus  contemplated 
as  an  existing  system  and  part  of  our  municipal  law.  Else 
why  is  Congress  given  power  to  punish  the  violation  ?  For 
it  is  elementary  that  nations  do  not  as  a  rule  punish  breaches 
of  foreign  law.  Infractions  of  the  municipal  code  are  a 
sufficient  tax  for  judge  and  legislature.  It  is  likewise  ele- 
mentary that  Congress  may  indeed  vary  the  law  of  nations 
in  so  far  as  our  citizens  are  concerned,  and  that  the  courts 
would  be  compelled  to  give  effect  to  the  statute1  ;  but  it  is 
equally  clear  that  the  Act  of  Congress  in  such  cases  would 
be  construed  with  evident  reluctance  and  great  strictness. 

In  the  case  of  The  Charming  Betsey  (1804)  2  Cr.  64, 
118,  Mr.  Chief  Justice  Marshall  said  : 

"  It  has  also  been  observed  that  an  Act  of  Congress  ought  never  to  be 
construed  to  violate  the  law  of  nations  if  any  other  possible  construction 
remains,  and  consequently  can  never  be  construed  to  violate  neutral  rights, 
or  to  affect  neutral  commerce,  further  than  is  warranted  by  the  law  of 
nations  as  understood  in  this  country." 

And  in  The  Nereide  (1815)  9  Cr.  388,  423,  the  same  emi- 
nent authority  said  : 

"  Till  such  an  Act  [of  Congress]  be  passed,  the  court  is  bound  by  the 
law  of  nations,  which  is  a  part  of  the  law  of  the  land." 

And  as  Mr.  Bishop  has  gravely  and  impressively  ex- 
pressed it : 

"  Doubtless  if  the  legislature,  by  words  admitting  of  no  interpretation, 
commands  a  court  to  violate  the  law  of  nations,  the  judges  have  no  alterna- 
tive but  to  obey.  Yet  no  statutes  have  ever  been  framed  in  form  thus  con- 
clusive ;  and  if  a  case  is  prima  facte  within  the  legislative  words,  still  a 

1  For  an  elaborate  discussion  of  this  question,  see  the  following  care- 
fully considered  cases  :  In  re  Cooper  (1 891)  143  U.  S.  472  ;  The  James  G. 
Swan  (1&92)  50  Fed.  108;  La  Ninfa  (1896)  75  Fed.  513. 
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court  will  not  take  the  jurisdiction  should  the  law  of  nations  forbid." 
Again  :  "  All  statutes  are  to  be  construed  in  connection  with  one  another, 
with  the  common  law,  with  the  Constitution,  and  with  the  law  of  nations."1 

If  the  matter  rested  here,  the  true  construction  of  this 
fundamental  passage  might  well  be  in  doubt,  but  the  courts 
have  passed  upon  it  and  its  meaning  in  numerous  cases.  The 
binding  effect  of  International  Law  has  been  held  in  a  variety 
of  cases  from  the  institution  of  our  federal  courts  to  the 
present  day,  and  there  is  not  a  well-considered  case  to  be 
found  in  the  books  that  declares  International  Law  to  be 
other  than  municipal  law  of  the  United  States.  An  early 
and  carefully  considered  case  is  United  States  v.  Smith  (1820) 
5  Wheat.  153,  in  which  the  Supreme  Court  held,  per  Story, 
J.,  that  an  act  of  Congress  of  18 19  referring  to  the  law  of 
nations  for  the  crime  of  piracy,  is  a  Constitutional  exercise 
of  the  power  of  Congress  to  define  and  punish  that  crime; 
and  that  the  crime  of  piracy  is  defined  by  the  law  of  nations 
with  reasonable  certainty.  In  the  Act  of  Congress  referred 
to,  the  act  of  piracy  as  defined  by  the  law  of  nations,  was  held 
sufficient  without  further  definition  because  International 
Law  is  part  of  our  municipal  law. 

In  the  case  of  the  Scotia  (1871)  14  Wall.  170,  Strong, 
J.,  held  that  our  courts  take  judicial  notice  of  International 
Law.  "  Foreign  municipal  laws,"  he  says,  "  must  be  proved 
as  facts,  but  it  is  not  so  with  the  law  of  nations." 

But  a  more  recent  and  by  much  the  most  authoritative 
case  on  the  subject  is  the  Paquete  Habana  v.  United  States 
(1899)  175  U.  S.  6jy,  in  which  the  late  Mr.  Justice  Gray  of 
the  Supreme  Court  squarely  held  the  doctrines  advanced 
by  Lords  Talbot,  Hardwicke,  Mansfield,  and  Sir  William 
Blackstone,  and  incorporated  in  numerous  decisions  of  the 
august  tribunal  of  which  he  was  a  member.  The  case  arose 
out  of  a  capture  in  the  recent  Spanish-American  war  of  two 
Spanish  boats,  the"  Paquete  Habana  "  and  the  "  Lola."  The 
question  before  the  courts  was,  are  fishing  smacks  in  the 
absence  of  municipal  law  or  treaty,  protected  from  capture 
by  the  law  of  nations,  and  is  such  a  law  of  nations  part  of 
the  municipal  law  of  the  United  States?  In  deciding  the 
first  question  in  the  affirmative,  the  learned  Justice  said  : 

1  Crim.  Law,  7th  ed.,  60,  69.     See  also,  8th  ed.,  §  124. 
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"  International  law  is  part  of  our  law,  and  must  be  ascertained  and 
administered  by  the  courts  of  justice  of  appropriate  jurisdiction,  as  often  as 
questions  of  right  depending  upon  it  are  duly  presented  for  their  determina- 
tion. For  this  purpose,  where  there  is  no  treaty,  and  no  controlling  execu- 
tive or  legislative  act  or  judicial  decision,  resort  must  be  had  to  the  customs 
and  usages  of  civilized  nations ;  and,  as  evidence  of  these,  to  the  works  of 
jurists  and  commentators,  who  by  years  of  labor,  research,  and  experience, 
have  made  themselves  peculiarly  well  acquainted  with  the  subjects  of  which 
they  treat.  Such  works  are  resorted  to  by  judicial  tribunals,  not  for  the 
speculations  of  their  authors  concerning  what  the  law  ought  to  be,  but  for 
trustworthy  evidence  of  what  the  law  really  is." 

In  this  remarkable  opinion,  not  only  is  International 
Law  held  to  be  law  in  the  legal  sense  of  the  word  but  the 
sources  of  that  International  Law  binding  upon  our  courts 
are  sketched  with  a  masterly  hand.  It  is  submitted  that 
this  case  settles  the  question  for  an  American  lawyer  as  well 
as  a  decision  of  a  court  ot  final  resort  can  ever  settle  a  mat- 
ter properly  before  it,  namely :  that  International  Law  is 
law;  that  it  is  part  of  our  municipal  law;  that  our  courts 
take  judicial  notice  of  it  as  such. 

War  is  a  term  and  thing-  well  recognized  and  has  a 
clearly  defined  meaning  in  International  Law.  In  Dole  v. 
Merchants'  Mutual  Marine  Ins.  Co.,  Mr.  Justice  Davis,  in 
speaking  of  the  status  of  the  Confederate  States  and  their 
inhabitants,  says : 

"That they  were  entitled  to  be  regarded  as  "enemies,"  is  undoubtedly 
true.  This  implies  the  existence  of  "  war."  But  every  forcible  contest 
between  two  governments,  de  facto  or  de  jure,  is  war.  War  is  an  existing 
fact,  and  not  a  legislative  decree.  Congress  alone  may  have  power  to 
"  declare  "  it  beforehand,  and  thus  cause  it  or  commence  it.  But  it  may  be 
initiated  by  other  nations,  or  by  traitors ;  and  then  it  exists,  whether  there 
is  a  declaration  of  it  or  not.  It  may  be  prosecuted  without  any  declara- 
tion ;  or  Congress  may,  as  in  the  Mexican  war,  declare  its  previous  exist- 
ence. In  either  case  it  is  the  fact  that  makes  "  enemies,"  and  not  any  legis- 
lative act."  l 

War  is  thus  a  "  fact  and  provable  as  such."  Its  essence 
is  the  existence  of  hostile  relations  between  international 
communities,  and  Congress  has  the  sole  power  to  create 
this  hostile  relation — to  "  declare  "  it,  in  the  language  of  the 
Constitution  (Article  I.,  section  8.) 

Now  suppose  a  President  should  commit  an  act  of  war 
with  a  foreign  nation.    Congress  having  this  power  not  he, 

1  (1863)  51  Maine  465,  470. 
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would  he  not  render  himself  liable  to  impeachment?    In  the 
Prize  Cases1  Mr.  Justice  Grier  says: 

"  He  has  no  power  to  initiate  or  declare  a  war  either  against  a  foreign 
nation  or  a  domestic  State.  *  *  *  If  a  war  be  made  by  invasion  of  a 
foreign  nation,  the  President  is  not  only  authorized  but  bound  to  resist 
force  by  force.  He  does  not  initiate  the  war,  but  is  bound  to  accept  the 
challenge  without  waiting  for  any  special  legislative  authority.  And 
whether  the  hostile  party  be  a  foreign  invader,  or  States  organized  in  rebel- 
lion, it  is  none  the  less  a  war,  although  the  declaration  of  it  be  "  unilateral." 
Lord  Stowell  (i  Dodson,  247)  observes,  "It  is  not  the  less  a  war  on 
that  account,  for  war  may  exist  without  a  declaration  on  either  side."  It  is 
so  laid  down  by  the  best  writers  on  the  law  of  nations.  A  declaration  of 
war  by  one  country  only,  is  not  a  mere  challenge  to  be  accepted  or  refused 
at  the  pleasure  of  the  other.'  " 

Now  this  right  or  duty  of  the  President  imposed  by 
Article  II,  section  1  of  the  Constitution,  arises  from  the 
fact  that  "  war  "  in  the  sense  of  International  Law  is  part 
of  our  law.  Its  essence  is  international:  its  evidence  is 
municipal. 

Again  the  term  "  blockade  "  has  a  specific  meaning  in 
the  law  of  nations,  and  it  can  only  be  proclaimed  in  time  of 
war  because  it  is  incidental  to  war.  Suppose  a  President 
should  proclaim  a  blockade  of  the  ports  of  a  friendly  power. 
The  blockade  would  be  predicated  upon  the  existence  of 
war.  If  war  did  not  exist  at  the  time  of  its  issue,  the 
proclamation  of  the  blockade  would  carry  war  with  it ;  for 
"  blockade  "  and  "  peace  "  are  irreconcilable  and  contradic- 
tory terms :  "  pacific  "  blockade  is  "  pacific  "  war.  Would 
not  the  President  be  liable  to  impeachment?  If  so,  it  could 
only  be  because  the  law  of  war,  involving  the  law  of  block- 
ade, is  part  of  our  law. 

Finally  the  right  of  visit  and  search,  other  than  in  cases 
of  piracy,  is  strictly  a  belligerent  right — non-existent  in  time 
of  peace  but  permissible  in  time  of  war,  to  which  it  is,  like 
war,  incidental.2    Suppose  the  President  as  Commander-in- 

1(i862)  2  Black,  665. 

2  In  the  elaborate  and  authoritative  opinion  of  Mr.  Justice  Story  in 
Marianna  Flora  (1826)  11  Wheat.  1,  it  is  said:  "This  right  is  strictly  a 
belligerent  right,  allowed  by  the  general  consent  of  nations  in  time  of  war, 
and  limited  to  those  occasions.  It  is  true,  that  it  has  been  held  in  the 
courts  of  this  country,  that  American  ships,  offending  against  our  laws,  and 
foreign  ships,  in  like  manner,  offending  within  our  jurisdiction,  may,  after- 
wards, be  pursued  and  seized  upon  the  ocean,  and  rightfully  brought  into 
our  ports  for  adjudication.     This,  however,  has  never  been  supposed  to 
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Chief  of  the  Navy  orders  American  men  of  war  to  overhaul, 
visit  and  search  vessels  of  a  friendly  power.  The  exercise 
of  this  right  presupposes  war,  to  which  visit  and  search  are 
incidental.  If  war  did  not  exist  at  the  time,  the  command 
of  the  President  would  thus  "  initiate  or  declare  a  war,"  and 
would  he  not  be  liable  to  impeachment  for  so  doing?  It  is 
submitted  that  he  would  be  so  liable  in  each  of  the  three  pre- 
ceding cases  provided  that  the  law  of  war  in  its  interna- 
tional sense  is  part  of  the  law  of  the  land  recognized  or 
imposed  by  the  Constitution.  Article  VI,  of  this  instru- 
ment reads  as  follows: 

"  This  Constitution,  and  the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof ;  and  all  treaties  made,  or  which  shall  be  made, 
under  the  authority  of  the  United  States  shall  be  the  supreme  law  of  the 
land  ;  and  the  judges  in  every  State  shall  be  bound  thereby,  anything  in  the 
Constitution  or  laws  of  any  State  to  the  contrary  notwithstanding. 

"The  Senators  and  Representatives  before  mentioned,  and  the  mem- 
bers of  the  several  State  legislatures,  and  all  executive  and  judicial  officers 
of  the  United  States,  and  of  the  several  States,  shall  be  bound  by  oath  or 
affirmation,  to  support  this  Constitution.     *     *    *  " 

The  matter  of  impeachment  is  regulated  in  Article  II, 
Section  4,  which  is  as  follows: 

"  The  President,  Vice  President,  and  all  civil  officers  of  the  United 
States  shall  be  removed  from  office  on  Impeachment  for,  and  conviction 
of  treason,  bribery,  or  other  high  crimes  and  misdemeanors." 

The  oath  of  the  President  is,  according  to  Article  II, 
section  1  : 

"  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the  office 
of  President  of  the  United  States,  and  will  to  the  best  of  my  ability,  pre- 
serve, protect  and  defend  the  Constitution  of  the  United  States." 

It  is  not  to  be  presumed  that  any  President  would  ever 
deliberately  or  unconsciously  rush  the  United  States  into 

draw  after  it  any  right  of  visitation  or  search.  The  party,  in  such  cases, 
seizes  at  his  peril.  If  he  establishes  the  forfeiture,  he  is  justified.  If  he 
fails,  he  must  make  full  compensation  in  damages. 

"  Upon  the  ocean,  then,  in  time  of  peace,  all  possess  an  entire  equality. 
It  is  the  common  highway  of  all,  appropriated  to  the  use  of  all ;  and  no 
one  can  vindicate  to  himself  a  superior  or  exclusive  prerogative  there. 
Every  ship  sails  there  with  the  unquestionable  right  of  pursuing  her  own 
lawful  business  without  interruption ;  but  whatever  may  be  that  business, 
she  is  bound  to  pursue  it  in  such  a  manner  as  not  to  violate  the  rights  of 
others.  The  general  maxim  in  such  cases  is,  sic  utere  tuo,  ut  non  alienum 
laedas." 
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war ;  but  these  illustrations  are  given  as  showing  the  far 
reaching  consequences  of  the  fact  that  International  Law  is 
a  fundamental  part  of  American  jurisprudence.  As  such 
our  Supreme  Court  considers  and  administers  it  and  the 
suggestion  is  neither  bold,  rash  nor  unjustified  that  the  law 
of  nations  may  well  find  a  place  in  a  lawyer's  education. 

II.  Now  if  International  Law  is  law  and  is  administered 
in  our  courts  as  such,  it  follows  that  it  should  be  taught 
and  studied  as  law,  both  because  that  method  of  treatment 
is  the  method  with  which  the  lawyer  is  most  familiar,  and 
because  the  judge  sitting  in  court  does  not  lend  a  willing 
ear  to  text-books  unless  they  digest  the  cases  on  the  sub- 
ject when  the  case  in  controversy  has  been  been  directly  or 
indirectly  the  subject  of  judicial  decision.  Opinions  of 
statesmen  versed  in  foreign  affairs  and  diplomatists  by  pro- 
fession, do  indeed  carry  weight:  but  in  our  system  of 
precedents,  mere  opinion,  unless  the  subject  is  practically 
untouched  and  is  therefore  of  first  impression,  does  not 
carry  persuasive  weight.  Even  in  such  cases,  analogy 
applied  to  the  adjudged  case  would  more  likely  yield  a 
judicial  harvest,  than  the  statement  of  a  foreign  publicist 
with  whose  work  neither  judge  nor  advocate  is  over 
familiar.  Nor  do  lengthy  passages  from  history,  inter- 
mixed with  metaphysical  and  ethical  arguments  impress  the 
court  other  than  with  a  sense  of  weariness.  It  would  there- 
fore seem  to  require  no  further  argument  that  the  method 
applied  to  the  more  ordinary  and  better  recognized  branches 
of  municipal  law  is  pre-eminently  the  method  for  imparting 
knowledge  of  the  law  of  nations,  so  that  the  adjudged  case 
may  be  applied  and  developed  by  a  study  of  the  ratio  deci- 
dendi, by  distinguishing  and  discriminating  precedent  from 
precedent ;  by  analysis  and  analogy.  Such  a  study  fur- 
nishes legal  training  precisely  in  the  same  way  that  study 
of  the  facts  and  reasoning  of  the  adjudged  case  strength- 
ens the  mind  and  gives  it  the  professional  bent. 

III.  But  it  may  be  asked  even  admitting  that  Interna- 
tional Law  be  law  in  the  court  sense  of  the  term,  and  even 
if  its  study  gives  legal  training,  is  it  of  value  to  the  practi- 
tioner ;  for  it  must  not  be  forgotten  that  a  law  school  has  a 
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practical  purpose,  namely:  to  fit  law  students  for  the  prac- 
tice of  law.  The  law-school  may  toy  with  the  husks  of 
jurisprudence,  but  it  is  not  yet — at  least  in  this  country — a 
school  of  jurisprudence,  whatever  that  may  mean.  The 
answer  I  beg  to  submit  is  from  Professor  Wambaugh's 
review  of  a  recent  work,  the  present  writer's  Collection  of 
Cases  on  International  Law. 

"  Yet  even  when  the  practical  lawyer  learns  that  International  Law — 
or  at  least  part  of  it — is  real  law,  and  that  as  such  it  is  administered  in  the 
ordinary  courts,  there  remains  another  doubt.  To  the  ordinary  practitioner 
is  International  Law  of  any  practical  use  ?  Such  a  practitioner  certainly  does 
not  have  occasion  to  become  an  expert  in  this  subject.  He  does  not  dream 
of  representing  his  country  abroad,  or  of  representing  his  neighbors  in 
Congress,  or  even  of  writing  to  the  newspapers  about  the  Monroe  doctrine. 
Even  if  it  be  clearly  established  that  International  Law  is  not  a  mere  mix- 
ture of  etiquette,  ethics,  and  fraud,  administered  ultimately  through  armies 
and  navies,  has  the  everyday  lawyer  much  more  use  for  it  than  the  Hot- 
tentot has  for  snowshoes  ?  This  is  an  important  question  to  which  this 
volume  gives  several  hundred  concrete  answers.  To  present  all  the  answers 
would  be  JLo  state  all  the  cases,  and  this,  though  it  would  be  well  worth 
while,  is  clearly  impracticable.  Case  after  case  illustrates  the  propositions 
that,  although  a  problem  in  International  Law  reaches  the  general  practi- 
tioner rather  seldom,  it  may  reach  him  at  any  moment,  and  that  the 
opinions  of  courts  upon  such  a  problem  are  so  lawyer-like  as  to  be  valuable 
as  part  of  the  intellectual  equipment  of  even  such  lawyers  as  may  happen 
never  to  encounter  international  questions  in  the  course  of  practice.  In 
these  pages,  for  example,  are  decisions  showing  whether  your  client  can 
enforce  in  the  courts  a  claim  against  a  foreign  government,  a  sovereign,  an 
ambassador,  a  consul,  or  the  domestic  servant  of  an  ambassador  or  of  a 
consul.  (Triquet  v.  Bath,  p.  6  ;  DeHaber  v.  Queen  of  Portugal,  p.  180; 
Vavasseur  v.  Krupp,  p.  182;  Heathfield  v.  Chilton,  p.  189;  Parkinsons. 
Potter,  p.  192  ;  In  re  Baiz,  p.  197  ;  Wilson  v.  Blanco,  p.  206.)  Again,  can 
a  foreign  government  maintain  an  action  in  a  state  court,  and,  if  it  brings 
such  an  action,  can  it  be  compelled  to  give  security  for  costs  on  the  ground 
that  it  is  a  person  residing  without  the  State?  (Honduras  v.  Soto,  p.  24; 
Mexico  v.  Arragoiz,  p.  170;  The  Sapphire,  p.  178.)  Again,  if  a  com- 
pany was  incorporated  by  one  of  the  Confederate  States  during  the  Civil 
War,  can  the  company  maintain  an  action  in  a  Federal  court  ?  (The  Home 
Insurance  Company's  Case,  p.  59.) 

"Space  forbids  further  statement  of  the  problems  solved  by  the  cases; 
but  that  the  problems  are  interesting  and  important,  and  that  many  of 
them  may  easily  arise  in  the  course  of  ordinary  practice,  is  sufficiently  indi- 
cated by  a  mere  list  of  topics. 

"  Among  the  topics  useful  in  time  of  peace  are  :  The  immunities  of 
ships  of  war  and  other  public  ships ;  the  right  of  asylum  in  legations  and 

Green  Bag,  for  May,  1903,  pp.  250-252. 
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ships  of  war  and  merchant  vessels ;  jurisdiction  over  offenses  committed 
abroad  or  on  the  high  seas  ;  extradition  and  interstate  rendition  ;  domicil, 
expatriation,  and  naturalization. 

"Among  the  topics  useful  in  time  of  war  are :  The  immunity  of  fish- 
ing smacks  and  the  like  from  capture ;  belligerency ;  blockade ;  contra- 
band of  war ;  prize  courts  ;  and  the  effect  of  war  upon  trade,  ordinary  con- 
tracts, insurance,  agency,  partnership,  and  the  Statute  of  Limitations. 

"Topics  that  have  peculiar  interest  for  citizens  of  the  United  States 
are  :  The  status  of  the  Confederate  States  during  the  Civil  War;  the  extent 
to  which  the  rights  and  liabilities  of  the  Confederate  States  passed  to  the 
United  States,  and  the  question  whether  Chesapeake  Bay  is  wholly  within 
the  territorial  limits  of  the  United  States  or  is  partly  in  the  high  seas." 

IV.  If  these  three  propositions  be  answered  in  the 
affirmative,  should  International  Law  be  taught  in  college 
or  in  law  school  ?  The  answer  should  probably  be  the  same 
in  the  case  of  Constitutional  Law  and  for  a  like  reason. 
These  two  subjects  have  a  great  historical  as  well  as  legal 
value  ;  they  often  become  matters  of  political  moment,  and 
play  a  not  inconspicuous  role  at  the  polls.  The  newspapers 
single  them  out  and  bring  them  home  to  their  readers,  so 
that  a  well  informed  citizen  need  well  be  required  to  have 
at  least  a  bowing  if  not  a  speaking  acquaintance  with  them. 
For  purposes  of  citizenship  and  general  culture,  they  may 
well  be  taught  in  the  departments  of  liberal  arts.  They 
cease,  however,  to  be  law  when  so  taught ;  for  a  layman 
cannot,  or  at  least  does  not,  grasp  legal  technicalities  and 
the  nice  reasoning  that  obtain  in  the  discussion  of  legal  dis- 
tinctions and  subtleties,  so  that  Constitutional  Law  becomes 
Constitutional  History ;  International  Law  becomes  a 
hodgepodge  of  diplomatic  history;  political  and  foreign 
history,  international  ethics— a  thing  of  ceremony,  courtesy 
and  comity. 

Cases  involving  Constitutional  Law  arise  when  a  private 
suitor  is  enjoined  in  his  rights  by  a  law  of  the  nation  or 
state,  to  test  the  constitutionality  of  which  he  often  resorts 
to  the  law  courts ;  or  his  right  may  depend  upon  a  law,  the 
constitutionality  of  which  he  defends.  In  like  manner, 
International  Law  is  administered  in  our  courts  when  a 
suitor,  whether  he  be  a  sovereign  or  a  private  citizen  knocks 
at  the  door  of  the  court  to  secure  by  litigation  the  right  he 
claims.  The  nation  may  espouse  the  cause  of  the  citizen ; 
may    either   appear  for  him    in    court   or    may    negotiate 


420  COLUMBIA  LAW  REVIEW. 

directly  with  the  foreign  state  to  secure  the  right  sought, 
or  the  redress  of  the  injury  whereof  complaint  has  been 
made.  But  in  both  Constitutional  and  International  Law, 
the  right  arises  at  the  instance  of  the  individual  whether 
he  be  subject,  citizen  or  sovereign,  or  whether  the  contro- 
versy be  termed  indifferently  case,  suit  or  incident.  This 
technical  knowledge  requires  legal  training,  previous  legal 
study,  and  can  only  be  acquired,  it  is  submitted,  in  a  law 
school.  Unless  technically  taught  these  subjects  are  only 
of  insignificant  service  to  the  technical  lawyer.  The  gen- 
eral public  may  get  its  knowledge  of  Constitutional  and  In- 
ternational Law  in  the  colleges  of  liberal  arts,  and  it  is  well 
that  courses  should  be  given  for  their  benefit ;  the  profes- 
sional man  must  seek  the  professional  school — in  this  case 
the  law  school — for  his  law. 

V.  Should  International  Law  be  required  for  the  law 
degree  ?  That  may  depend  in  part  upon  the  organization 
of  the  school.  If  a  certain  course  is  prescribed,  all  of 
which  is  required,  it  might  well  find  a  place  alongside  of  Con- 
stitutional Law  in  such  a  course  of  study.  It  would  round 
out  the  lawyer  much  in  the  same  way  as  does  Constitutional 
Law;  it  would  make  him  a  more  intelligent  citizen,  a 
broader  man,  and  therefore  a  better  practitioner.  While, 
therefore,  I  hesitate  to  state  categorically  that  it  should  be 
prescribed  in  a  law  course,  I  do  not  think  its  inclusion 
would  be  improper  or  objectionable.  But  if  only  the  first 
year's  work  be  prescribed,  and  the  work  of  the  second  and 
third  years  be  elective,  as  is  the  case  in  not  a  few  of  the 
larger  and  older  schools,  I  would  have  no  hesitation  in  say- 
ing that  International  Law  should  not  be  required.  It  cer- 
tainly could  claim  no  priority  and  would  indeed  be  for- 
tunate if  placed  on  an  equality  with  the  other  elective  work 
about  whose  legal  status  there  is  neither  doubt  nor  dispute. 
It  should  be  counted  for  the  degree,  that  is,  it  might  be 
elected  and  count  as  a  law  study  toward  the  law  degree, 
but  any  idea  of  pre-eminence  would  be  manifestly  absurd. 
The  most  that  its  warmest  partisan  can  ask  is  that  it  be  not 
discriminated  against  so  that  it  be  forced  out  of  the  law 
faculty. 
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VI.  Should  International  Law  be  required  at  the  Bar 
examinations  ?  To  this  question,  much  the  same  answer 
may  be  given  as  to  the  query  should  International  Law  be 
required  in  a  law  course.  If  it  be  the  purpose  of  the  Bar 
examination  to  cover  exhaustively  the  whole  field  of  law, 
the  answer  might  be  in  the  affirmative,  because  a  knowl- 
edge of  any  branch  of  the  law  would  be  of  advantage  to  the 
practitioner.  It  would,  therefore,  not  be  improper  to  ex- 
amine the  applicant  for  admission  in  International  Law,  if 
such  a  course  should  commend  itself  to  the  examining 
board.  It  would  be  largely  a  question  of  expediency.  If 
the  examiners  should  decide  to  make  the  examination  cover 
all  branches  of  the  law,  and  of  a  very  thorough  nature,  it 
could  not  be  objectionable  ;  for  the  state  has  an  undoubted 
and  constitutional  right  to  regulate  the  terms  upon  which 
the  door  shall  be  opened  to  applicants.  Expediency  rather 
than  right  would  largely  enter  into  their  determination,  and 
local  conditions  might  well  be  controlling.  No  one  has  a 
vested  right  to  follow  a  public  or  quasi-public  calling  or 
proiession.  The  police  power  is  very  broad  and  far  reach- 
ing in  its  extent ;  but  it  seems  to  me  that  it  would  be  inex- 
pedient to  require  International  Law,  and  while  thorough- 
ness of  preparation  and  the  question  of  usefulness  in  the 
citizen-lawyer  might  well  justify  an  examination,  neverthe- 
less the  weight  of  argument  seems  to  me  to  forbid  the 
requirement.  If  the  field  of  examination  be  unduly  en- 
larged, thorough  preparation  becomes  well-nigh  impossible 
and  a  ready  superficiality  in  the  subject-matter  is  likely  to 
take  the  place  of  thorough  knowledge  of  a  few  subjects. 
For  this  reason  it  seems  to  me  advisable  that  the  subjects 
required  should  be  reduced  rather  than  increased.  The 
purpose  of  the  examination  is  to  see  that  the  practitioner  is 
trained  in  the  subjects  likely  to  arise  in  the  ordinary  prac- 
tice of  the  law,  so  that  a  fraud  be  not  committed  upon  the 
public.  Bearing  this  in  mind  and  remembering  the  further 
fact  that  cases  of  International  Law  are  rare  in  comparison  ; 
that  they  are  usually  so  important,  complex  and  involved 
that  the'  young  lawyer  is  not  likely  to  be  entrusted  with 
them,  an  examination  in  the  theory  and  practice  of  Inter- 
national Law  can  not  well  subserve  the  public  interest.  The 
lawyer  is  usually  of  mature  years  before  he  undertakes  such 
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work,  unless  indeed  he  be  a  specialist,  and  is  thus  trained  by 
years  of  study,  reflection  and  practice,  so  that  neither  he 
nor  the  army  of  suitors  is  likely  to  benefit  at  the  hands  of 
the  Bar  examiners.  Expediency,  experience  and  the  nature 
of  things  would  seem  to  dictate  that  International  Law 
should  well  be  studied  and  accepted  for  the  degree  of 
Bachelor  of  Law  in  law  schools ;  but  that  it  be  not  required 
for  admission  to  the  Bar. 

James  B.  Scott. 


SHOULD  THERE  BE  FREEDOM  OF 
CONTRACT. 

"  Every  man  is  the  master  of  the  contract  he  may 
choose  to  make :  and  it  is  of  the  highest  importance  that 
every  contract  should  be  construed  according  to  the  in- 
tention of  the  contracting  parties."1  Probably  this  state- 
ment of  Chief  Justice  Erie  would  strike  any  one  as  both 
sound  and  commonplace.  Nevertheless  it  is  believed  that 
the  statement  does  not  accurately  express  the  law,  and  that 
it  may  be  as  well  that  it  does  not. 

Freedom  of  contract  has  been  the  fetish  of  our  modern 
law  for  many  years.  Every  judge  is  careful  to  pay  his 
respect  to  the  idea,  and  never  more  so  than  when,  under  an 
elaborate  statement  of  words,  he  is  about  to  hold  a  defend- 
ant to  a  supposed  promise,  which  in  fact  was  never  made. 
The  present  writer  has  expressed  himself  on  a  former 
occasion  as  follows : 

"  A  man  may  make  such  lawful  promise  as  he  sees  fit,  and  is  only 
bound  by  the  promise  he  has  made.  This  necessarily  follows  because 
a  contract  is,  in  its  nature,  based  upon  the  consent  of  the  parties,  and 
hence  one  can  only  be  bound  in  contract  by  the  promise  to  which  he  has 
assented." 

This  but  expresses  the  general  view  as  found  in  the 
cases  and  authorities,  but  lately  it  has  appeared  doubtful 
to  me  whether  this  accurately  expresses  the  idea  of  contract 
or  has  done  so  for  over  one  hundred  years.  We  have 
started  with  the  premise  of  requiring  "  mutual  assent"  as 
a  necessary  ingredient  of  contract  and  from  that  standpoint 
have  concluded  that  principle  required  a  consistent  line  of 
decisions  logically  built  up  therefrom.  When  the  devia- 
tion is  too  apparent  and  flagrant  we  criticise,  but  if  not  we 
accept  the  deviation  without  hesitation  and  rest  satisfied 
with  the  ingenious  devices  whereby  black  is  shown  to  be 
white.  Reference  is  not  now  made  to  that  spirit  of  modern 
legislation  brought  about  by  popular  demand,  which  ham- 
pers the  freedom  of  contract  and  of  conducting  business  in 
order  that  the  impossible  may  be  accomplished,  but  to  the 

1  Clarke  v.  Watson  (1865)  18  C.  B.  R.,  U.  S.  278. 
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checks  and  limitations  upon  the  freedom  of  contract  which 
have  been  brought  about  by  the  courts  themselves.  And 
first  let  us  turn  to  courts  of  equity  to  see  what  their  activi- 
ties have  accomplished  in  this  connection. 

In  case  a  man  enters  into  a  bilateral  contract  whereby 
he  promises  to  convey  land  for  a  price  it  is  evident  that,  if 
he  is  to  be  held  on  his  promise  he  is  obligated  solely  to 
convey  land.  If  he  is  held  to  anything  further  it  certainly 
is  not  on  his  promise  as  such.  Take  now  the  familiar  cases 
in  which  equity  will  compel  a  vendor  to  convey  even 
though  there  be  some  slight  defect  or  some  element  which 
renders  it  impossible  to  carry  out  his  promise  in  all  its  de- 
tails. In  compelling  specific  performance  in  such  cases 
equity  will  also  force  the  vendor  to  pay  such  sum  of  money 
as  will  compensate  the  vendee  for  the  defect.  The  vendor 
promised  to  convey  certain  land,  but  did  not  promise  to 
pay  money  in  addition.  If  this  is  holding  a  man  on  a 
promise  it  certainly  is  not  the  promise  he  himself  made. 

Next  come  the  cases  involving  conditions  implied  in 
law.  In  this  class  of  cases  the  parties  have  shown  no  intent 
to  render  the  contract  conditional.  It  may  be  fair  and  just 
to  say  that  in  a  bilateral  contract  for  the  purchase  and  sale 
of  real  property,  where  nothing  has  been  said  about  the 
time  of  exchanging  the  deed  and  the  purchase  money,  the 
acts  are  to  be  concurrent  and  mutual  conditions  implied. 
As  matter  of  fact,  however,  in  all  these  cases  the  courts 
have  in  reality  made  a  new  contract  for  the  parties.  It  is 
true  that  in  these  instances  the  courts  imply  no  conditions 
which  are  contrary  to  the  express  terms  of  the  contract  and 
so  add  nothing  to  the  obligation  of  the  promisor,  but  they 
do  add  defensive  terms  for  the  benefit  of  the  promisee. 
The  courts  vigorously  disclaim  any  idea  of  changing  the 
contract  of  the  parties  and  argue  that  by  interpretation  they 
find  the  intent  of  the  parties,  but  this  is  simply  a  convenient 
fiction,  and  the  fact  remains,  that  absence  of  intent  is  the 
basis  on  which  these  rules  of  court  rest. 

We  have  a  third  class  of  cases  in  which  the  courts 
alter  the  contract  to  suit  their  ideas  of  justice,  and  in 
which  express  conditions  are  inserted  in  the  contract  and 
eliminated  by  the  courts.  Especially  prominent  examples 
of  this  are  found  in  cases  of  building  contracts  where  the 
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promise  to  pay  is  expressly  made  contingent  upon  the  pro- 
duction of  an  architect's  certificate.  There  the  promisor  is 
peculiarly  dependent  upon  the  fulfillment  of  the  conditions 
precedent  because  in  most  cases  he  is  ignorant  of  the  intrica- 
cies of  the  building  trade  and  on  this  very  account  protects 
himself  by  requiring  that  a  certificate  be  produced  from 
some  designated  expert  in  whose  judgment  he  has  confi- 
dence. Yet  many  courts  will,  under  some  circumstances  en- 
tirely disregard  these  conditions  and  say  that  if  the  certifi- 
cate is  unreasonably  withheld  plaintiff  may  recover  without 
it.  The  question  of  reasonableness  is  here  one  of  fact,  and 
the  promisor  finds  himself  bound  by  the  decision  of  a  judge 
or  jury  upon  the  very  point  which  he  had  intended  his 
selected  expert  to  determine.  This  is  unquestionably  an- 
other instance  in  which  the  courts  change  the  contracts 
of  the  parties.  It  will  be  observed  that  the  courts  here  go 
much  further  than  in  the  case  of  conditions  implied  in  law 
because  there  they  are  in  effect  merely  giving  the  promisor 
a  defence  while  here  they  are  adding  to  the  obligation  of 
the  promisor,  and  holding  him  to  a  promise  which  he 
never  made. 

A  very  characteristic  opinion  upon  this  point  is  that  of 
Chief  Justice  Beasley  in  Chism  v.  Schipper.  *  His  com- 
ments run  through  the  opinion  in  this  style — "  Can  the 
defendant  cheat  the  plaintiff  by  due  course  of  law."  *  *  * 
"  The  only  known  reply  is,  that  the  plaintiff  has  covenanted 
to  that  effect  "  *  *  *.  If  Justice  Earle  is  correct  in  the 
views  given  at  the  beginning  of  this  article,  this  suggested 
reply  "  that  the  plaintiff  has  covenanted  to  that  effect " 
would  seem  to  be  all  sufficient.  It  has  certainly  been  held 
a  sufficient  answer  in  England  in  these  certificate  cases,  and 
logic  must  certainly  lead  one  to  that  conclusion. 

From  this  standpoint,  the  tendency  of  the  courts  of  New 
York  and  of  some  other  states  to  refuse  in  some  cases 
enforcement  of  express  conditions,  unless  the  breach  goes 
to  the  essence,  is  fairly  open  to  criticism.  These  deci- 
sions cannot  be  defended  successfully  if  every  man  is  "  the 
master  of  the  contract  he  may  choose  to  make."  But  is 
that  true  or  is  it  desirable  that  it  should  be  so  ? 

1  (1888)  51  N.J.  L.  1. 
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In  view  of  the  broad  field  covered  by  the  three  classes  of 
cases  mentioned  above,  it  seems  reasonable  to  say  that  such 
is  not  the  fact,  and  should  not  be.  Certainly  the  application 
of  conditions  implied  in  law  is  most  advantageous  and  equi- 
ty's rules  as  to  specific  performance  with  compensation, 
although  not  as  general  in  application,  are  a  distinct  advan- 
tage to  the  law.  Why  then  should  we  condemn  the  further 
change  as  regards  express  conditions?  We  say,  there  is 
the  plain  language,  how  can  we  avoid  that?  But  the  courts 
just  as  truly  avoid  the  language  in  the  other  instances,  and 
if  the  courts  may  beneficially  interfere  in  some  cases,  why 
not  in  others? 

The  subject  of  contract  is  still  growing.  Many  of  its 
principles  are  undeveloped  and  crude.  This  gradual 
growth  is  changing  preconceived  views,  and  the  student  or 
writer  of  this  subject  must  grow  with  it  or  be  left  hope- 
lessly behind.  To  most  lawyers  it  seems  axiomatic  to  say 
that  in  our  system  of  law  every  simple  promise  must  be 
supported  by  a  consideration.  Probably  that  is  so,  but 
how  far  has  that  advanced  us?  What  is  this  so-called 
consideration  ?  If  Dean  Ames  is  right  in  his  able  and 
interesting  articles  it  would  seem  to  be  a  steadily  decreas- 
ing something  which  has  about  reached  the  vanishing  point. 
So,  also,  we  may  inquire  what  we  mean  by  this  universal 
test  of  mutual  assent.  This  may  be  well  enough  expressed 
thus :  "  The  first  essential  of  a  contract  is  mutual  assent,  and 
mutual  assent  means  the  consent  of  the  parties  to  the  terms 
of  the  contract,  intent  by  both  parties  to  enter  into  the  pro- 
posed arrangement." 

There  seems  no  reason  to  change  this  general  view,  but 
nevertheless  if  too  strictly  and  logically  followed,  it  leads 
to  situations  which  are  intolerable  and  which  the  courts 
never  have  and  never  will  strictly  enforce.  It  is  well 
enough  for  us  to  classify  contracts  as  those  obligations 
having  their  initiative  in  the  intent  and  agreement  of  the 
parties,  but  when  that  preliminary  has  once  taken  place, 
there  seems  to  be  no  essential  reason  why  the  courts  can- 
not modify  the  obligation  which  thus  arises,  and  why  the 
mastery  of  a  man  over  the  contract  he  chooses  to  make 
should  not  be  subject  to  rules  and  regulations  applied  by  the 
courts   and  directly  limiting  the  mastery  of   the    parties. 
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It  is  true  that  when  a  man  bases  his  promise  to  pay 
upon  the  judgment  of  an  eminent  architect  it  is  a  some- 
what strong  proposition  to  suggest  that  he  shall  not  have 
such  safeguard,  but  shall  be  turned  over  to  the  judgment 
of  twelve  inexperienced  men.  To  say  that  this  is  only  done 
when  the  architect  unjustly  or  fraudulently  withholds  the 
certificate  is  only  saying  in  another  form  that  the  entire 
question  is  to  be  settled  by  the  jury.  Courts  should  disre- 
gard the  expressed  intention  of  the  parties  only  in  extreme 
cases  and  with  great  caution,  but  that  it  is  sometimes  bene- 
ficial to  do  so  seems  certain.  We  must  not  make  a  fetish  of 
this  favorite  theory  of  mutual  assent,  but  recognize  that  the 
courts  have  regularly  modified  and  controlled  such  assent 
and  without  doubt  will  continue  to  do  so. 

Clarence  D.  Ashley. 
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NOTES. 


The  Rights  Acquired  by  Railroads  in  Streets. — The  language 
of  the  grant  by  which  a  railroad  is  given  rights  in  a  street  or  other 
highway  often  fails  to  determine  the  precise  nature  of  those  rights,  and 
it  is  rather  the  exception  than  the  rule  for  the  cases  to  clearly  define 
them.  They  are  generally  spoken  of  indifferently  as  franchises  or 
easements,  but  in  a  recent  case,  Belington  &  N.  R.  Co.  v.  Town  of 
Alston  (W.  Va.  1904)  46  S.  E.  612,  it  became  necessary  to  determine 
which  of  these  rights  the  company  held.  The  defendant's  council 
passed  an  ordinance  allowing  the  plaintiff  to  use  certain  streets  for  its 
road,  but  in  doing  so  failed  to  follow  a  statute  which  provided  that  no 
franchise  should  be  granted  unless  certain  formalities  were  complied 
with.  In  a  suit  to  restrain  the  town  from  repealing  the  ordinance  it 
was  held  that  the  right  granted  was  an  easement. 

Where,  as  in  the  ordinary  case,  the  fee  of  a  highway  or  street  is  in 
the  abutting  owner  it  is  difficult  to  see  how  an  easement  could  be 
granted.  It  is  now  well  settled  that  in  such  a  case  the  interest  which 
the  public  has  is  not  a  true  easement  but  only  a  right  of  user;  Faust 
v.  Huntington  (1883)  91  Ind.  493;  Cincinnati  v.  Whites  Lessee  (1832) 
6  Peters  431,  and  since  no  easement  could  be  created  out  of  this  right 
of  user  the  municipality  could  not  grant  an  easement;  nor  could  it 
grant  any  other  interest  in  the  highway  than  some  part  of  this  right  of 
user,  and  such  a  grant  would  be  a  regulation  of  the  public  in  its  user. 
In  some  instances,  however,  the  fee  to  the  highway  is  vested  in  the 
municipality,  though  always  in  trust  for  the  public  and  subject  to  its 
right  of  user,  Dillon's  Munic.  Corp.  §  628.  If  a  case  were  possible 
where  a  railroad's  easement  would  not  conflict  with  the  public  use 
there  would  seem  to  be  no  inherent  objection  to  the  grant  of  such  an 
interest  by  the  municipality;  but  as  a  matter  of  fact  the  use  of  a  street 
by  a  railroad  does  interfere  with  the  public  use,  and  the  municipality 
must  also  act  in  its  sovereign  capacity  as  a  regulator  of  this  public  use 
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in  order  to  make  the  grant  valid.  When  the  legislature,  or  its  agent 
the  municipal  corporation,  grants  to  a  transportation  company  the 
right  to  use  the  public  highways  it  acts  with  a  view  to  conserving  the 
public  good,  and  the  right  to  lay  tracks  and  run  cars  is  granted  for  the 
purpose  of  enabling  the  public  to  better  use  the  highway.  The  use  of 
the  streets  by  the  railroad  is  a  use  by  the  public,  and  in  granting  that 
right  the  legislature  is  acting  by  virtue  of  its  power  to  regulate  the 
public  in  its  use  of  the  highway.  People  v.  Kerr  (1863)  27  N.  Y.  188, 
191.  The  courts  have  recognized  that  in  making  such  a  regulation  of 
the  highway  the  legislature  is  acting  not.  as  a  landowner  and  parting 
with  a  proprietary  interest,  but  in  its  sovereign  capacity,  and  the  right 
conveyed  is  a  franchise.  San  Francisco  v.  S.  V.  W.  W.  Co.  (1874) 
48  Cal.  493;  Port  of  Mobile  v.  L.  &  N.  R.  Co.  (1887)  84  Ala.  115. 

The  conclusion  seems  inevitable  that  the  right  in  question  is  a 
franchise.  If  it  be  an  easement,  it  must  be  an  easement  in  gross  and 
so  not  assignable,  while  the  right  which  a  railroad  acquires  is  recog- 
nized to  be  transferable  where  objections  of  public  policy  have  been 
removed,  People  v.  O'Brien  (1888)  in  N.  Y.  1;  Hall  v.  Sullivan  Ry. 
(1857)  Fed.  Cas.  5948;  and  the  same  considerations  would  apply  to 
licenses;  indeed  where  the  fee  is  not  in  the  municipality  it  does  not 
appear  how  the  license  or  easement  could  be  transferred  to  the  railroad 
company  in  the  first  instance.  But  whatever  may  be  the  nature  of  the 
right  granted,  it  must  be  shown  that  the  legislature  has  conferred  upon 
the  municipality  power  to  make  such  a  grant.  A  municipality's 
ordinary  powers  do  not  include  power  to  grant  to  a  railroad  company 
a  right  to  lay  tracks,  Eichels  v.  Evansville  St.  R.  Co.  (1881)  78  Ind. 
261;  Denver  &  S.  R.  Co.  v.  Denver  City  R.  Co.  (1875)  2  Colo.  673, 
and  to  justify  the  decision  in  the  principal  case  the  court  would  need 
to  find  express  legislative  authority  to  the  municipality  to  grant  the 
right  claimed. 


Annuities  under  the  New  York  Rule  against  Perpetuities. — 
Prior  to  1896,  when  the  present  Real  Property  law  was  enacted  in  New 
York,  it  was  provided  by  statute  that  express  trusts  could  be  created 
for  the  following  purposes  only  :  "  1.  *  *  *.  2.  To  sell,  mort- 
gage or  lease  lands  for  the  benefit  of  legatees  or  for  the  purpose  of 
satisfying  any  charge  thereon.  3.  To  receive  the  rents  and  profits 
of  lands,  and  apply  them  to  the  use  of  any  person  during  the  life  of 
such  person,  or  for  any  shorter  term  *  *  .  4.  *  *  *."  1 
Rev.  Stat.  728,  §  55.  It  was  also  provided  that  "No  person  bene- 
ficially interested  in  a  trust  for  the  receipt  of  rents  and  profits  of 
lands  can  assign  or  in  any  manner  dispose  of  such  interest ;  but  the 
rights  and  interest  of  every  person  for  whose  benefit  a  trust  for  the 
payment  of  a  sum  in  gross  is  created  are  assignable."  1  Rev.  Stat. 
73°>  §  63.  Reading  these  sections  together  it  is  apparent  that  §  63 
applies  to  a  trust  created  under  §  55,  sub-section  3,  and  that  in  such 
a  case  there  is  a  restraint  on  the  absolute  power  of  alienation  of  the 
beneficial  interest  which,  if  continued  for  a  longer  period  than  is 
allowed  by  the  New  York  Rule  against  Perpetuities,  renders  the  trust 
void.  If,  however,  the  trust  is  one  under  §  55,  sub-section  2,  it  does 
not  come  under  the  strict  wording  of  §  63,  and  the  beneficial  interest 
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being  alienable  there  is  no  danger  of  violating  the  Rule.  In  some 
cases  it  was  therefore  important  to  determine  under  which  sub- section 
a  given  trust  fell.  Was  the  beneficial  interest  alienable  where  the 
testator  provided  for  the  payment  of  an  annuity ;  that  is,  would 
such  a  gift  come  under  sub-section  2  or  under  sub-section  3  of  §  55  ? 
Judicial  opinion  seemed  to  vary,  some  cases  insisting  that  it  fell 
under  sub-section  2,  Griffen  v.  Ford  (1857)  1  Bosw.  123,  others 
claiming  that  if  it  was  to  be  paid  out  of  rents  and  profits,  it  came 
under  sub-section  3.  The  latter  view  is  the  one  which  received  the 
most  support  and  which  was  finally  adopted  in  the  case  of  Cochrane 
v.  Sche/l  (i8g^)  140  N.  Y.  516. 

Thus  the  law  stood  until  1896,  when  the  legislature  passed  the 
present  Real  Property  Law,  and  in  so  doing  amended  §  55,  sub- 
section 2  (supra),  so  that  it  now  reads  :  "2.  To  sell,  mortgage  or 
lease  real  property  for  the  benefit  of  annuitants  or  other  legatees,  or 
for  the  purpose  of  satisfying  any  charge  thereon  "  (R.  P.  L.  §  76, 
sub.  2.);  §  55  sub-section  3  (supra)  was  left  substantially  the  same 
(§  76,  sub.  3)  ;  and  §  63  (supra)  was  amended  to  read  :  "  The  right 
of  the  beneficiary  of  an  express  trust  to  receive  rents  and  profits  of 
real  property  and  apply  them  to  the  use  of  any  person,  cannot  be 
transferred  by  assignment  or  otherwise;  but  the  right  and  interest  of 
the  beneficiary  of  any  other  trust  may  be  transferred  (R.  P.  L.  §  83). 
The  question  now  arises  whether  the  rule  in  Cochrane  v.  Schell, 
supra,  will  be  discarded  because  the  word  "  annuitants  "  has  been 
added  to  sub-section  2.  This  question  has  not  yet  come  up  for 
judicial  decision,  but  in  a  dictum  in  a  recent  case  the  Court  of 
Appeals  intimates  that  the  old  rule  is  still  applicable.  In  that  case 
the  testator  left  his  property  to  trustees  in  trust  to  pay  annuities  out 
of  the  income  to  his  four  children  for  two  designated  lives  and  then 
to  divide.  In  a  codicil  he  provided  that  if  his  daughter  F.,  one  of 
the  four  children,  should  marry  one  H.,  in  lieu  of  her  share  under 
the  will  she  should  receive  $15,000  a  year  for  life,  and  at  her  death 
$300,000  should  be  divided  among  her  children.  The  court  held  the 
codicil  void  on  the  ground  that  the  power  of  alienation  might  be  sus- 
pended for  the  two  designated  lives  and  the  life  of  F.,  both  in  regard 
to  the  $300,000  and  the  principal  out  of  which  the  annuity  was  to  be 
paid,  and  that  consequently  the  Rule  against  Perpetuities  was  vio- 
lated. Herzog  v.  Title  G.  &  T.  Co.  (1903)  177  N.  Y.  86,  see  also 
Rothschild  v.  Roux  (1903)  78  App.  Div.  282.  The  court  in  the 
Herzog  case  said  that  the  fact  that  the  gift  of  $15,000  a  year  was  an 
annuity  would  not  of  itself  overcome  the  testator's  intention  to  make 
the  beneficial  interest  inalienable.  It  is  difficult  to  see  why  the  char- 
acter of  the  gift  actually  made  should  be  determined  by  the  intention 
of  the  testator.  The  question  is  what  the  testator  has  done,  not  what 
he  intended  to  do.  The  result,  however,  may  be  supported  on  the 
ground  that  there  is  a  fundamental  distinction  between  the  nature  of 
the  trust  provided  for  by  sub -section  2  and  the  one  provided  for  by 
sub-section  3of§  55.  Under  sub-section  2  the  beneficial  interest  was 
charged  on  the  corpus  of  the  trust  estate,  that  is,  the  testator's  inten- 
tion was  to  be  carried  out  by  a  disposal  of  the  property  and  a  ter- 
mination of  the  trust,  Hawley  v.  James  (1836)  16  Wend.  61  at  p.  152 
etseq.;  Gott  v.  Cook  (1839)   7  Paige  521.     Under  sub-section  3,  on 
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the  other  hand,  the  beneficial  interest  was  charged  on  the  income  of 
the  trust  estate,  and  this  required  that  the  title  to  the  corpus  of  the 
estate  remain  in  the  trustee,  and  that  the  trust  continue.  Hascalls. 
King  (190.)  162  N.  Y.  134.  Such  a  distinction  seems  necessary 
for,  otherwise,  under  certain  circumstances  the  wording  of  sub-sec- 
tion 2  or  sub-section  3  would  seem  equally  applicable,  as  for  example 
where  an  annuity  is  payable  out  of  rents  from  a  lease  of  real  property. 
This  being  so,  the  addition  of  the  word  "  annuitants  "  to  sub-section 
2  would  not  seem  to  change  the  law  as  it  existed  prior  to  1896,  and, 
therefore,  the  court  in  the  principal  case  was  right  in  saying  that  the 
beneficial  interest  in  the  annuity  was  inalienable,  since  it  was  pay- 
able out  of  rents  and  profits.  The  justification  lor  the  change  in  the 
wording  of  the  statute  seems  to  lie  in  the  fact  that  the  language  of 
Cochrane  v.  Schell,  supra,  was  broader  than  was  necessary  for  the 
actual  decision  of  that  case.  There  the  annuity  was  clearly  payable 
out  of  the  rents  and  profits,  but  the  language  would  seem  to  make 
sub-section  3  applicable  to  all  cases  of  annuities,  whether  payable  out 
of  the  rents  and  profits  or  out  of  the  corpus  of  the  estate,  and  the 
addition  of  the  word  "annuitants"  to  sub-section  2  would  guard 
against  any  such  error  in  interpretaton. 


Alienation  of  Riparian  Rights. — In  several  well-known  instances 
American  courts  have  departed  from  the  law  of  waters  as  interpreted 
by  the  courts  of  England,  and  have  taken  positions  which  they  deem 
more  in  accord  with  conditions  in  this  country  ;  but  the  Supreme 
Court  of  Vermont  has  recently  repudiated  another  well-settled  English 
ruling  without,  however,  invoking  principles  of  public  policy.  A 
riparian  proprietor  had  granted  to  a  land-owner  away  from  the  stream 
the  right  to  lay  pipes  and  take  water  from  the  stream  for  domestic 
purposes.  An  upper  riparian  owner  polluted  the  stream  to  such  an 
extent  that  the  lower  proprietors  would  have  had  a  cause  of  action 
against  him,  and  the  court  held  that  the  non-riparian  grantee  had  an 
equal  right.  Lt&vrie  v.  Silsby  (1904)  56  Atl.  1106.  In  Stockport 
Waterworks  Co.  v.  Potter  (1864)  3  H.  &  C.  300,  under  a  set  of  facts 
identical,  except  that  the  water  was  for  the  use  of  a  town,  the  English 
court  held  that  no  such  right  existed  in  the  grantee,  the  position  of 
the  court  being  that  the  rights  of  the  riparian  proprietor  inhered  in  his 
riparian  land,  and  while  as  against  him  a  grant  of  those  rights  would 
be  binding,  he  could  confer  no  rights  against  third  parties.  This 
case  was  subsequently  approved  in  Ormerod  v.  Todmorden  Mill  Co. 
(1883)  11  Q.  B.  D  155,  in  Kensit  v.  Ry.  Co.  (1884)  27  Ch.  Div.  122, 
and  distinguished  in  Nuitall  v.  Braceivcll  (1866)  4  H.  &  C.  714.  In 
this  country  it  has  been  followed  in  Gould  v.  Eaton  (1897)  117  Cal. 
539,  and  repudiated  in  St.  Anthony  Falls  Water  Co.  v.  Minneapolis 
(1889)  41  Minn.  270. 

Riparian  rights  are  natural  rights  inhering  in  the  land,  and  the 
correlative  duties  are  owed  to  the  riparian  proprietor  and  to  no  one 
else.  If  a  non-riparian  owner  claims  such  a  right  he  must  show  that 
he  has  obtained  it  by  a  grant.  Rights  against  a  person  cannot  be 
created  by  a  contract  to  which  he  is  not  a  party,  so  when  the  right  is 
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claimed  by  virtue  of  an  easement,  those  rights  must  be  shown  to  inhere 
in  the  easement.  The  rights  claimed  however  are  rights  inherent 
in  land.  They  cannot  exist  apart  from  land,  and  cannot  be  assigned 
unless  the  land  is  conveyed.  An  easement  is  a  right  only  of  limited 
user,  and  does  not  include  ownership  of  the  land  ;  so  if  it  has  any 
natural  rights  at  all,  they  are  not  the  natural  rights  of  land,  but  of  the 
easement  itself,  and  it  seems  scarcely  possible  that  an  incorporeal 
hereditament  could  have  the  same  natural  rights  as  the  land  itself. 
By  the  contract  or  grant  rights  will  arise  against  the  grantor,  and  these 
obligations  will  be  enforced  by  the  courts,  Stockport  Waterworks  Co. 
v.  Potter,  supra ;  Elliot  v.  Fitchburg  R.  Co.  (Mass.  1852)  10  Cush. 
191  ;  but  when  under  the  grant  the  rights  of  third  persons  are  inter- 
fered with  the  grant  will  be  no  defence,  Garwood  v.  New  York  C.  R. 
(1881)  83  N.  Y.  400;  nor,  it  would  seem,  could  the  grant  impose 
duties  on  third  persons. 

The  extent  of  the  right  of  a  riparian  proprietor  has  not  been  clearly 
defined.  A  reasonable  use  on  his  own  land  is  generally  allowed,  but 
in  some  cases  this  use  is  confined  to  riparian  land,  Bathgate  v.  Irvine 
(1899)  126  Cal.  135.  Under  such  a  ruling  he  could  of  course  not 
make  the  grant  supported  in  the  principal  case,  and  even  where  the 
reasonableness  is  determined  as  a  matter  of  fact  the  case  seems  to  go 
beyond  the  balance  of  authority. 


Contribution  in  Suretyship. — Contribution  among  cosureties  is  a 
doctrine  which  the  courts  have  generally  been  more  willing  to  extend 
than  to  restrict,  but  in  the  case  of  Tompkins  v.  Morton  Trust  Co.  (1904) 
86  N.  Y.  Supp.  520,  the  Appellate  Division  of  the  New  York  Supreme 
Court  has  imposed  a  new  limitation.  In  that  case  the  plaintiff  had 
pledged  stock  to  a  broker  with  authority  to  the  broker  to  repledge 
to  the  amount  of  his  lien.  One  Hastings  had  deposited  stock  with 
the  broker,  but  merely  for  safekeeping  and  with  no  authority  to  use 
it.  The  broker  pledged  both  the  lots  of  stock  to  the  defendant  as  se- 
curity for  money  borrowed,  and  the  court  found  that  the  circumstances 
were  such  that  the  defendant  was  a  bona  fide  holder  of  all  the  stock 
and  was  entitled  to  use  either  portion  or  the  whole  to  satisfy  its  lien. 
The  plaintiffs  stock  was  sold  to  satisfy  the  lien,  and  he  claimed  con- 
tribution from  Hastings,  but  the  court  held  there  could  be  no  re- 
covery. 

Cosuretyship  exists  wherever  two  or  more  persons  are  equally  lia- 
ble for  another's  obligation,  Deering  v.  Winchelsea  (1787)  2  B.  &  P. 
270,  and  Coke  points  out  that  contribution  has  been  imposed  by  the 
law  not  only  in  cases  of  cosuretyship,  but  wherever  this  equal  liability 
existed  and  all  did  not  share  in  discharging  the  obligation.  Harbart's 
Case  (1576)  3  Coke  11.  The  right  does  not  arise  by  contract,  nor 
does  it  depend  on  subrogation,  Sibley  v.  McAllaster  (1836)  8  N.  H. 
389  ;  1  Story's  Eq.  Jur.  506,  note,  but  it  is  a  duty  imposed  by  law 
purely  on  equitable  grounds,  and  these  are  equities  between  the  sure- 
ties. No  surety  can  relieve  himself  from  the  liability  by  a  release 
from  the  creditor,  Ex  parte  Gifford  (1802)  6  Ves.  805,  nor  can  the 
debtor  confer  advantages  on  one  surety  which  will  not  be  available  to 
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the  others,  Steel  v.  Dixon  (1881)  17  Ch.  Div.  825  ;  but  it  seems  he 
can  avoid  the  liability  only  by  contract  with  the  other  sureties,  as  in 
Durbin  v.  Kinney  (1890)  19  Ore.  71,  though  he  may  by  his  own  in- 
equitable conduct  toward  the  other  sureties  deprive  himself  of  the 
right,  as  in  Block  v.  Estes  (1887)  92  Mo.  318. 

Since  Deering  v.  Winchelsea,  supra,  it  has  been  uniformly  held 
that  persons  may  be  cosureties  and  liable  to  contribution  although 
each  assumed  his  obligation  at  a  different  time,  by  a  different  instru- 
ment, and  without  knowledge  that  there  were  other  sureties,  and  it 
should  not  affect  the  question  that  they  became  sureties  through  the 
fraud  of  the  debtor,  provided  the  creditor  has  acted  in  good  faith 
and  parted  with  value.  McBride  v.  Potler-Lovell  Co.  (1897)  169 
Mass.  7  ;  Whitlock  v.  National  Bank  (N.  Y.  1899)  29  Misc.  84.  The 
principal  case  seems  unsound  in  denying  recovery  altogether,  though 
the  amount  of  recovery  might  be  affected  by  the  broker's  lien. 


Avoidance  of  Deed  by  Incompetent. — Since  the  decision  in  the 
case  of  Price  v.  Berrington  (1850)  3  Macn.  &  G.  485,  it  has  been 
the  settled  law  of  England  that  the  deed  of  one  insane,  but  not 
judicially  declared  incompetent  cannot  be  avoided  either  by  himself 
on  regaining  reason,  or  by  his  committee  without  a  return  of  the  con- 
sideration. The  case  was  decided  upon  no  direct  authority,  but  by 
an  extension  of  the  rule  of  Niell  v.  Morley  (1804)  9  Ves.  478,  that 
equity  will  not  set  aside  the  contract  of  an  incompetent  when  the  parties 
cannot  be  placed  in  statu  quo.  A  recent  case  in  Connecticut,  Co- 
burn  v.  Raymond  (1904)  57  Atl.  116,  while  affirming  the  English  rule, 
calls  attention  to  the  fact  that  American  authorities  are  not  in  har- 
mony, and  that  Massachusetts  in  repudiating  that  rule  has  been  fol- 
lowed in  several  States.  Gibson  v.  Soper  (1856)  6  Gray  279  ;  Hovey 
v.  Hobson  (1866)  53  Me.  451,  though  opposed  by  the  balance  of 
authority.  The  Massachusetts  courts  base  their  rule  upon  the 
analogy  of  the  incompetent  to  the  infant  and  urge  that  each  is  en- 
titled to  the  equal  protection  of  the  law. 

However  similar  the  helplessness  of  the  incompetent  may  be  to  that 
of  the  infant,  the  positions  of  these  two  in  the  English  common  law 
have  been  essentially  different.  The  deeds  and  contracts  of  each,  in 
the  absence  of  mala  fides  in  the  one  with  whom  they  deal,  are  void- 
able and  not  void.  But  the  plea  of  infancy  was  always  heard  at  law, 
whereas,  insanity  was  no  defence,  since,  by  a  rule  of  Littleton's,  one 
could  not  be  permitted  to  stultify  himself.  The  infant  upon  arriving 
at  majority  might  by  re-entry  regain  possession  of  the  lands  which 
he  had  deeded  away  during  minority,  and  his  deed  could  be  met 
with  the  plea  of  infancy.  2  Coke  on  Littleton  247b  ;  but  the  insane 
person  could  not  re-enter,  and  the  avoidance  of  his  deed  might  be 
accomplished  only  by  the  king  acting  in  his  behalf,  or  by  his  heir.  2 
Coke  on  Littleton  247a.  Littleton's  rule  was  justly  criticised  as  absurd 
and  mischievous,  and  it  has  been  partially  repudiated.  Where  the 
condition  of  the  insane  person  was  known  to  the  one  dealing  with 
him  at  the  time,  the  insanity  might  be  pleaded  at  law  to  avoid  a  con- 
tract, Dane  v.  Kirkwall  (1838)  8    C.  &  P.  679,  and  apparently  even 
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when  it  was  unknown  to  avoid  a  specialty,  Faulder  v.  Silk  (18 1 1 )  3 
Campb.  126  ;  but  insanity  could  not  be  pleaded  in  avoidance  of  a  con- 
tract made  by  one  dealing  with  the  insane  person  in  good  faith  and 
with  no  knowledge  of  the  latter's  condition,  Broun  v.  jaddrell  (1827)  1 
Moody  &  M.  105.  In  the  last  case,  however,  the  plea  was  heard  in 
equity  and  the  incompetent  might  there  avoid  his  contract  upon  a 
return  of  the  consideration,  Niell  v.  Morely,  supra  ;  and  when  he  was 
compelled  to  go  into  equity  for  additional  relief  from  his  deed,  by 
the  same  rule  of  equity  a  return  of  the  consideration  was  required, 
Price  v.  Berrington,  supra. 

Littleton's  rule  has  not  been  generally  adopted  in  this  country,  2 
Kent's  Com.  §  451  ;  Story's  Eq.  Jur.  §  225  and  note.  It  would 
therefore  seem  that  its  outgrowth,  the  rule  requiring  a  return  of  the 
consideration,  should  not  have  been  more  generally  adopted;  but 
that  historically  considered,  the  incompetent  should  have  been 
allowed  to  avoid  his  deed  at  law  without  first  returning  the  con- 
sideration, leaving  to  the  other  party  a  right  to  afterwards  recover  any 
portion  of  the  consideration  remaining  in  the  incompetent's  hands, 
Matthiesonv.  McMahon  (1876)  38  N.  J.  L.  544,  or  to  his  action  in 
quasi-contract  in  a  proper  case,  Keener  on  Quasi-Contracts  20.  See 
Shaw  v.  Boyd  (Pa.  1819)  5  Serg.  &  R.  309. 


Injunctions  to  Restrain  Ticket  Brokers. — For  some  years  the 
railroad  companies  have  been  waging  a  war  of  extermination  against 
the  ticket  brokers.  In  several  States  statutes  have  been  passed  to 
force  them  out  of  business,  but  more  often  the  courts  have  been 
appealed  to.  In  1897  the  Circuit  Court  for  the  Northern  District  of 
Tennessee  granted  an  injunction  restraining  certain  brokers  from 
buying  and  selling  unused  portions  of  reduced  rate  tickets,  Nashville, 
C.  cV  St.  L.  R.  Co.  v.  McConnell,  82  Fed.  65,  and  since  then  there 
have  been  several  other  cases  decided  by  courts  of  inferior  jurisdiction, 
though  with  conflicting  results.  Railroad  v.  Kinner  (D.  C.  1902} 
47  Ohio  Law  Bull.  760;  Hudson  R.  R.  Co.  v.  Reeves  (N.  Y.  1903) 
41  Misc.  490.  The  first  time  the  question  seems  to  have  been  before 
an  appellate  court  was  in  a  recent  case  in  Missouri,  Schubach  v. 
McDonald  (1903)  78  S.  W.  1020.  The  railroads  alleged  that  they 
intended  to  issue  special  rate  excursion  tickets  to  the  St.  Louis  Expo- 
sition which  by  their  terms  were  to  be  void  if  transferred,  and  it 
appeared  by  the  answer  of  the  brokers  that  they  already  had  in  their 
possession  unused  portions  of  excursion  tickets  which  they  were  offer- 
ing for  sale.  The  court  restrained  the  sale  of  these  existing  tickets, 
the  buying  and  selling  of  other  existing  tickets,  and  the  buying  and 
selling  of  the  tickets  that  may  be  issued  during  the  Exposition,  on 
the  ground  that  each  ticket  created  a  property  right  in  the  railroads 
which,  under  the  circumstances  equity  should  protect.  In  Nashville, 
etc.  R.  Co.  v.  McConnell,  supra,  the  injunction  was  granted  on  the 
ground  that  the  right  of  the  railroad  to  do  business  was  interfered  with, 
while  in  Hudson  R.  R.  Co.  v.  Reeves,  supra,  the  judge  held  that  no 
wrong  was  threatened.  There  seems  to  be  no  doubt,  however,  that 
a  fraud  is  committed   when  a  name  is  forged   in  order  to  obtain 
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services  from  a  railroad  which  it  is  not  liable  to  render  and  it  is  clear 
that  the  brokers  are  parties  to  that  fraud,  and  should  be  restrained. 
The  interest  in  the  cases  lies  in  the  grounds  on  which  the  injunctions 
have  been  granted.  The  McConnell  case  rests  on  a  ground  well 
recognized  in  the  law,  2  Columbia  Law  Review  37,  552,  and  fully 
adequate  to  sustain  the  relief  sought,  while  the  McDonald  case  seems 
to  break  down  at  the  vital  point.  The  right  to  do  business  is  a  right 
now  existent  and  any  act  which  invades  or  threatens  an  invasion  of 
that  right  is  a  wrong  sufficient  to  give  the  court  jurisdiction  when  the 
act  is  threatened;  but  if  the  right  which  is  to  be  protected  is  created 
by  the  sale  of  the  ticket,  no  act  could  invade  that  right,  nor  could 
there  be  a  threatened  invasion  of  it  until  it  came  into  existence. 
Neither  equity  nor  law  could  have  any  jurisdiction  until  the  contract 
was  made,  and  the  injunction  would  fail  almost  entirely  to  accom- 
plish the  purpose  for  which  it  was  issued.  The  court  in  the  princi- 
pal case  attempts  to  dispose  of  this  difficulty  by  saying  the  injunction 
will  take  effect  whenever  the  tickets  may  be  issued,  but  the  dissenting 
judges  point  out  that  this  is  rendering  judgment  not  only  before  the 
cause  of  action  comes  before  the  court,  but  before  it  comes  into 
existence. 


RECENT  DECISIONS. 

Bailment — Conversion  by  Bailee — Contribution  between  Bailors.  A 
stock  broker  who  held  stock  indorsed  in  blank,  deposited  by  A  on  margin, 
and  by  B  for  safe  keeping,  pledged  all  the  stock  as  security  for  a  personal 
loan.  On  default,  the  bona  fide  pledgee,  after  notice  from  B,  sold  only 
the  stock  of  A,  which  more  than  satisfied  the  pledgee's  claim.  A  sued  B 
for  contribution.  Held,  no  such  right  existed.  Tompkins  v.  Morton 
Trust  Co.  (1904)  86  N.  Y.  Supp.  520.     See  Notes,  p.  432. 

Bailment — Innkeeper's  Liability — Reasonable  Regulation.  The  plain- 
tiff was  a  guest  at  a  hotel,  the  proprietor  of  which  had,  in  compli- 
ance with  a  statute,  posted  a  notice  releasing  himself  from  liability  for 
loss  of  jewelry  and  ornaments  unless  deposited  with  the  management. 
He  had  left  his  watch  under  his  pillow  while  at  breakfast,  and  it  had 
been  stolen.  Held,  that  the  hotel  proprietor  was  released  by  statute. 
Rains  v.  Marwell  House  Co.  (Tenn.  1904)  79  S.  W.  114. 

An  innkeeper's  extraordinary  common  law  liability  for  his  guests' 
goods  has  been  qualified  in  many  jurisdictions  by  statutes  allowing  the 
former  to  release  himself  from  liability  for  loss  of  "money,  jewelry  and 
ornaments,"  unless  deposited  with  him  merely  by  the  posting  of  notice. 
N.  Y.  L.  1855,  Chap.  421,  amended  by  Laws  of  1883,  Ch.  227.  These 
statutes  have  generally  been  interpreted  liberally,  allowing  a  guest  to 
retain  about  his  person  necessary  money,  etc.  The  principal  case  is 
based  upon  the  case  of  Rosenpianter  v.  Roessle  (1873)  54  N.  Y.  262,  but 
the  watch  in  that  case  was  not  being  used  as  a  time  piece.  Breker  v. 
Warner  (1895)  9°  Hun  187,  contra,  permits  the  retention  by  the  guest 
of  his  watch,  and  this  seems  the  reasonable  rule. 

Bankruptcy — Taxes  chargeable  against  the  Estate.  On  a  claim 
against  a  bankrupt's  estate  for  taxes  due  on  real  property  which  had 
never  come  into  the  hands  of  the  trustee,  it  was  held,  under  the  Bankr. 
Act,  July  1,  1898,  c.  541  I  64a,  providing  that  the  trustee  "  shall  pay  all 
taxes  legally  due  and  owing  by  the  bankrupt  to  the  United  States  .  .  . 
or  municipality  in  advance  of  the  payment  of  dividends,"  the  estate  was 
liable.     City  of  Waco  v.  Bryan  (C.  C.  A.,  5th  C,  1904)  127  Fed.  79. 

Since  a  tax  is  primarily  a  personal  obligation,  Meredith  v.  U.  S.  (1839). 
13  Pet.  486;  People  v.  Seymour  (i860)  16  Cal.  332,  the  majority  and  dis- 
senting opinions  in  the  principal  case  agree  that  the  obligation  rested 
upon  the  trustee,  though  the  property  subject  to  the  tax  lien  had  never 
come  into  his  possession,  the  latter,  however,  favoring  the  view  that  the 
lien  on  the  property  should  first  be  enforced.  The  case  seems  sound.  A 
personal  action  is  not  generally  maintainable  for  taxes,  if  other  remedies 
are  given  by  statute.  Stafford  County  v.  First  Nat.  Bank  (1892)  48 
Kans.  561;  1  Cooley  on  Taxation,  3rd  ed.  pp.  18-19.  A  remedy  against 
the  trustee  being  given  by  the  Bankr.  Act,  there  seems  to  be  no  good  rea- 
son on  principles  of  taxation  why  the  city  might  not  claim  from  him  be- 
fore enforcing  its  lien  against  the  property,  and  this  view  is  favored  by 
In  re  Tilden  (1899)  91  Fed.  500;  In  re  Baker  (1899)  Am.  Bankr.  Rep. 
526.  The  dissenting  opinion  is  supported  by  In  re  Veitch  (1900)  101 
Fed.  25,  and  In  re  Hollenfielg  (1899)  94  Fed.  629. 

Carriers — Adequate  Facilities — Duty  to  Provide  Sidings.  The 
plaintiff  agreed  to  release  the  defendant  from  all  liability  for  negli- 
gence if  the  defendant  would  construct  a  sidetrack  to  the  plaintiff's  fac- 
tory. The  plaintiff's  property  was  destroyed  by  fire  through  the  negli- 
gence of  the  defendant  in  operating  a  defective  engine.  Held:  the  con- 
tract was  valid.  Mann  v.  Pere  Marquette  R.  Co.  (Mich.  1903)  97  N.  W. 
721. 
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The  question  in  the  case  seems  to  be  one  of  consideration.  If  the  de- 
fendant was  bound  to  put  in  the  sidetrack,  the  agreement  would  have 
been  without  consideration,  the  carrier  having  done  only  what  it  was 
already  bound  to  do.  As  to  the  duty  of  a  carrier  to  provide  individual 
sidings  there  seems  to  be  no  direct  authority.  The  general  principle  is 
that  the  carrier  is  bound  to  provide  adequate  facilities  without  unjust 
discrimination.  Vincent  v,  Chi.  &*  Alton  R.  Co.  (1868)  49  111.  33.  In 
Butchers  &*  Drovers  Stock  Yard  Co.  v.  L.  &*  Ar.  R.  Co.  (1895)  67 
Fed.  35,  though  the  Court  expressly  declined  to  discuss  the  immediate 
question,  it  intimated  that  if  a  similarity  of  business  and  situation  ex- 
isted, this  duty  would  have  devolved  upon  the  carrier.  There  being 
nothing  in  the  principal  case  to  indicate  such  similarity  or  extension  of 
like  privileges  to  others,  the  case  seems  sound. 

Carriers — Liability  to  Gratuitous  Passengers.  Held:  A  carrier 
could  by  express  contract  with  one  gratuitously  on  its  trains  stipulate 
against  liability  for  negligence.  Adams  v.  Nor.  Pac.  R.  R.  Co.  (1904) 
24  Sup.  Ct.  Rep.  408. 

Held :  The  duty  of  ascertaining  the  conditions  attached  to  a  free  pass 
rested  upon  the  one  using  it,  and  he  was  presumed  to  have  acquiesced 
therein.  Boering  v.  Chesapeake  Beach  R.  Co.  (1904)  32  Wash.  L.  Rep. 
195. 

The  weight  of  atithority  is  that  a  common  carrier  for  hire  cannot  by 
contract  limit  its  whole  liability  for  negligence.  Lockwood  v.  N.  Y. 
Cent.  R.  Co.  (1873)  17  Wall.  357.  New  York  and  Illinois  have  decided 
otherwise.  When  one  is  being  gratuitously  carried  without  any  stipula- 
tion, limiting  liability  for  negligence,  the  duty  due  him  is  as  great  to  all 
intents  as  that  due  passengers  for  hire.  Steamboat  New  World  v.  King 
(U.  S.  1853)  16  How.  469  ;  Toddv.  Old  Colony  R.  R.  (Mass.  1861)  3  Allen 
18.  Whether  such  a  stipulation  may  be  made  is  in  dispute.  The  prin- 
cipal cases  in  the  affirmative  are  supported  by  Rogers  v.  Kennebec 
Steamboat  Co.  (1894)  86  Me.  261,  and  Griswold  v.  New  York  &=  N. 
Eng.  R.  Co.  (1885)  53  Conn.  371.  Contra,  G.  C.  6-  5.  F.  Ry.  Co.  v. 
McGown  (1886)  65  Tex.  640.  That  such  a  stipulation  in  a  pass  is  binding 
though  not  actually  brought  to  the  notice  of  the  user  has  also  been  held 
in  Muldoon  v.  Seattle  City  Ry.  Co.  (1894)  10  Wash.  311  ;  Rogers  v. 
Kennebec  Steamboat  Co.  supra.  The  view  of  the  principal  cases  may 
be  supported  either  on  the  ground  that  the  acceptor  of  a  free  pass 
holds  in  effect  a  mere  license  and,  consequently,  that  the  carrier 
may,  as  may  any  licensor,  impose  conditions  on  its  use  ;  or  that  the 
carrier  not  being  obligated  to  give  gratuitous  transportation,  in  so  doing, 
furnishes  the  consideration  which  supports  the  release  from  liability  for 
negligence.  There  is  no  reason  of  public  policy  against  the  validity  of 
the  contract,  the  number  of  gratuitous  passengers  being  limited. 

Constitutional  Law — Jurisdiction  of  Executive  Officers  over 
Claims  of  Citizenship.  Under  the  Chinese  Exclusion  Acts  Congress  has 
enacted  that"  .  .  .  the  collector  [of  customs]  shall  in  person  decide 
all  questions  in  dispute  with  regard  to  the  right  of  a  Chinese  passenger 
to  enter  the  United  States,  and  his  decision  shall  be  subject  to  review  by 
the  Secretary  of  the  Treasury  aud  not  otherwise."  See  U.  S.  Comp.  St. 
1901  p.  1310,  §  12.  A  Chinese  person,  seeking  admission  into  the  United 
States  on  the  ground  that  he  was  a  citizen,  was  excluded  by  an  immigra- 
tion officer  acting  under  the  above  statute,  who  decided  he  was  not 
a  citizen  and  hence  had  no  right  to  enter.  Application  was  made  for  a 
writ  of  habeas  corpus  to  the  Circuit  Court  and  it  was  denied.  In  re  Sing 
Tuck  (C.  C,  N.  D.  N.  Y.  1903)  126  Fed.  386.  On  appeal  to  the  Circuit 
Court  of  Appeals,  it  was  held,  if  a  Chinese  person  has  established  a 
prima  facie  case  of  citizenship,  he  is  not  precluded  from  insisting  upon  a 
judicial  investigation  of  the  issue  on  the  theory  that  the  decision  of  the 
immigration  officers  is  final. 

For  a  criticism  of  the  case  in  the  lower  court  see  4  Columbia  Law 
Review  290. 
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Constitutional  Law — Peonage  Cases.  The  defendant  was  indicted  for 
holding  and  returning  certain  persons  to  a  condition  of  peonage,  in 
violation  of  the  act  of  Congress  of  March  2,  1867,  c.  187,  14  Stat.  546, 
Rev.  St.  §  5526  [U.  S.  Comp.  St.  1901,  p.  3715.]  The  act  is  entitled 
"  An  Act  to  abolish  and  forever  prohibit  the  system  of  peonage  in  the 
territory  of  New  Mexico,  and  other  parts  of  the  United  States."  Held, 
the  statute  was  aimed  at  a  system  which  had  never  existed  in  Georgia, 
and  that  the  acts  in  question  were  "  nothing  like  the  old  system  of  peon- 
age." United  States  v.  Eberhart  et  al.  (C.  C,  N.  D.  Ga.  1899)  127 
Fed.  252. 

This  opinion,  filed  in  1899,  has  just  been  published,  and  is  an  interest- 
ing addition  to  the  authorities  on  the  subject  because  it  is  contra  the  view 
taken  in  In  re  Lewis  (1902)  114  Fed.  963,  and  in  the  Peonage  Cases  (1903) 

123  Fed.  671.  The  only  other  case  in  which  the  question  has  arisen  is 
United  States  v.  Clyatt.  In  that  case  an  indictment  was  brought  in 
1901  in  the  U.  S.  Circ.  Ct.  for  the  Northern  Dist.  of  Florida  and  the 
defendant  was  found  guilty,  but  on  March  27,  1902,  obtained  a  writ  of 
error  to  the  U.  S.  Circ.  Ct.  of  Appeals  for  the  Fifth  Circuit.  This  court, 
after  hearing  the  argument  of  counsel,  has  just  certified  the  questions 
involved  to  the  Supreme  Court  of  the  United  States,  so  that  the  statute 
will  before  long  be  authoritatively  interpreted.  For  a  discussion  of  the 
questions  involved,  see  "  The  Peonage  Cases,"  4  Columbia  Law  Re- 
view, 279. 

Equity — Injunction — Invasion  of  Public  Office.  An  unconstitutional 
statute  assumed  to  authorize  the  Commissioners  of  the  Albany  Peniten- 
tiary to  remove  the  keeper  and  to  turn  the  Penitentiary  over  to  the 
Sheriff.  In  an  action  by  the  keeper  to  restrain  such  removal  it  was  held, 
Parker,  C.  J.,  O'Brien  and  Werner,  J.  J.  dissenting,  the  keeper  could 
not  obtain  an  injunction  against  the  commissioners  and  the  sheriff, 
restraining  such  action,  the  determination  of  title  to  office  belonging 
exclusively  to  courts  of  law.  Carscadden  v.  Haswell  et  al.  (1904)  177 
N.  Y.  499- 

The  case  is  in  accord  with  the  rule  that  a  court  of  equity  has  no 
jurisdiction   to  determine  title   to  public  office.     In  re  Sawyer  (1888) 

124  U.  S.  200.  The  dissent  recognized  this,  but  asserted  that  here  was 
no  question  of  title,  the  plaintiff  being  in  office  with  no  rival  claimant, 
and  the  attempt  to  remove  him  being  without  color  of  right.  The  pre- 
vailing opinion  seems  the  correct  one,  for  equity  has  jurisdiction  only 
over  property  or  property  rights.  Heffran  v.  Hut  chins  (1896)  160  111. 
550.  An  officer  has  no  property  right  in  a  public  office.  Mechem  on 
Public  Officers,  §  857;  People  ex  rel.  Devery  v.  Coler  (1903)  173  N.  Y. 
103.  Moreover,  there  was  an  adequate  remedy  at  law.  If  the  commis- 
sioners succeeded  in  ousting  him  without  appointing  a  successor  man- 
damus would  lie  to  compel  them  to  admit  him  to  his  office.  State  ex  rel. 
McDermott  v.  Miller  (1883)  45  N.  J.  L.  251.  If  the  office  were  filled  by 
another  appointee,  quo  warranto  would  lie.  High  on  Ex.  Leg.  Rem. 
§  49- 

Equity — Injunction — Ticket  Brokers.  The  plaintiffs,  ticket  brokers, 
doing  business  in  St.  Louis,  applied  to  the  court  for  writs  of  prohibition 
to  restrain  the  issuance  of  an  injunction,  enjoining  them  from  selling 
unused  portions  of  tickets  to  the  St.  Louis  Exposition.  Held,  writs  of 
prohibition  would  not  lie,  for  since  equity  had  jurisdiction  over  the 
subject  matter  it  was  a  proper  exercise  of  equitable  jurisdiction  to  pro- 
tect the  property  rights  of  the  carrier.  Schubach  v.  McDonald  (Mo. 
1903)  78  S.  W.  1020.     See  Notes,  p.  434. 

Evidence — Privileged  Communications — N.  Y.  Code.  A  physician 
called  in  to  treat  a  person  against  his  will  learned,  partly  in  answer  to 
questions  and  partly  by  voluntary  disclosures,  that  the  patient  had  taken 
poison  with  suicidal  intent.  The  question  was  whether  such  disclosures 
were  within  §  834  of  the  N.  Y.  Code  which  provides  that  information 
acquired  by  a  physician  "  attending  a  patient  in  a  professional  capacity  " 
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and  "  necessary  to  enable  him  to  act  in  that  capacity  "  is  inadmissible  as 
evidence.  Held,  the  fact  of  treatment  being  the  decisive  test,  the  infor- 
mation was  privileged  within  §  834.  Meyer  v.  Supreme  Lodge  K.  P. 
(1904)  178  N.  Y.  63. 

The  section  applies  only  to  information  acquired  while  attending  the 
patient.  Fisher  v.  Fisher  (1892)  129  N.  Y.  654.  Employment  by  the 
patient,  however,  is  not  necessary.  Renihanv.  Dennin  (1886)  103  N.  Y. 
573.  As  soon  as  the  physician  prescribes  or  the  patient  accepts  services 
from  him  in  a  prof essional  capacity,  the  privilege  is  established.  People 
v.  Murphy  (1886)  101  N.  Y.  126.  The  case  of  Griffiths  v.  Met.  St.  Ry. 
Co.  (1902)  171  N.  Y.  106,  relied  on  by  the  dissenting  opinion,  is  explained 
by  the  fact  that  in  that  case  the  physician  rendered  such  "  first  aid"  to 
a  man  injured  by  a  street  car  as  any  individual  might  have  done. 

Municipal  Corporations — Control  of  Gas  Pipes  in  Streets.  A  gas  com- 
pany was  authorized  to  lay  pipes  in  the  streets  of  New  Orleans  in  such 
manner  as  would  cause  the  least  inconvenience  to  the  city  or  its  inhabi- 
tants. Subsequent  to  the  laying  of  the  pipes  a  drainage  commission 
directed  their  removal  to  another  part  of  the  street  to  allow  the  construc- 
tion of  a  sewer.  Upon  complying,  the  gas  company  sued  for  the  expense 
incurred.  Held,  plaintiff  had  no  property  right  in  any  particular  por- 
tion of  the  street  and  since  the  location  of  its  pipes  was  subject  to  such 
regulation  as  the  public  interests  might  require,  the  expense  was  not  re- 
coverable.   New  Orleans  Gas  Light  Co.  v.  Drainage  Commission  (La. 

1903)  35  So.  Rep.  929. 

All  franchises  relating  to  the  occupation  of  streets  are  subject  to  the 
power  of  the  state  to  direct  with  a  view  to  the  public  needs.  Dillon's 
Munic.  Corp.  §  699.  The  grant  of  a  privilege  to  lay  pipes  does  not  con- 
template a  specific  property  in  any  portion  of  the  street  determined  by 
their  original  location,  but  is  one  subject  to  the  likelihood  of  future  im- 
provements which  may  require  a  relocation.  This  principle  which  under- 
lies earlier  decisions  comes  clearly  to  the  surface  in  the  principal  case. 
Matter  of  Deering  (1883)  93  N.  Y.  361;  National  Water  Works  Co. 
v.  Kansas  City  (1886)  28  Fed.  921;  Louisville  City  R.  R.  Co.  v.  City  of 
Louisville  (Ky.  1871)  8  Bush  415.     See  4  Columbia  Law  Review,  428. 

Municipal  Corporations— Real  Property— Railroad's  Right  to  Use 
Streets.  The  defendants  town  council  granted  the  plaintiff  the  right  to 
use  certain  streets  of  the  town  for  the  purpose  of  laying  and  using  its 
tracks.  Held,  the  interest  created  was  not  a  franchise  but  an  easement 
of  way.     Be  ling  ton  &r»  Norther  71  &>-&*.  v.  Town  of  Alston  (W.  Va. 

1904)  46  S.  E.  612.     See  Notes,  p.  428.<Ra\' 

Pleading  and  Practice — Judges — Disqualification  for  Interest. 
Lunacy  proceedings  were  instituted  before  a  judge,  who  had  bought  land 
from  the  alleged  incompetent  three  years  before.  In  a  petition  for  man- 
damus to  compel  the  judge  to  certify  to  his  disqualification  there  was  no 
allegation  that  such  mental  unsoundness  existed  at  the  time  when  the 
judge  purchased  the  land,  nor  would  the  present  proceedings  determine 
that  question.  Held,  the  judge  was  not  disqualified  State  ex  rel. 
Smith  v.  Pitts  (Ala.  1904)  36  So.  20. 

The  restrictions  of  the  common  law  were  so  severe  that  a  judge,  who 
was  a  resident  of  a  town  which  would  receive  the  penalty  following  a 
conviction  was  disqualified.  Pearce  v.  Atwood  (1816)  13  Mass.  324. 
Where,  however,  no  other  judge  can  have  jurisdiction,  or  no  absolutely 
disinterested  judge  can  be  had,  a  remote,  contingent  or  problematical 
interest  will  not  disqualify.  Matter  of  Ryers  (1878)  72  N.  Y.  1,  though 
even  in  such  a  case  it  seems  there  must  be  a  necessity  for  that  judge  to 
act  to  avoid  a  miscarriage  of  justice.  Hill  v.  Wells  (1828)  23  Mass.  104. 
In  Peck  v.  Freeholders  of  Essex  (1845)  20  N.  J.  L.  457,  a  possible  lia- 
bility to  future  taxes  was  held  not  to  be  a  disqualification,  but  the  princi- 
fial  case  seems  even  less  in  accord  with  the  stringency  of  the  common 
aw. 
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Pleading  and  Practice — Security  for  Costs.  Under  the  N.  Y.  Code,  § 
3276,  providing  that  at  any  time  after  the  allowance  of  an  undertaking  to 
secure  costs  given  by  order  of  the  court,  the  court,  on  a  showing  that 
the  undertaking  filed  is  insufficient,  it  must  make  an  order  requiring  the 
plaintiff  to  give  additional  security,  it  was  held,  where  the  first  under- 
taking is  voluntarily  given  without  an  order  requiring  it,  the  court  has 
no  power  to  require  an  additional  undertaking.  Dunk  v.  Dunk  (1904 
177  N.  Y.  264. 

Although,  as  is  pointed  out  by  Bartlett,  J.,  in  his  dissenting  opinion, 
the  construction  of  this  section  may  seem  unreasonably  strict,  yet,  the 
language  of  the  section  is  unambiguous,  and  whatever  the  legislators'  in- 
tention may  have  been,  what  they  have  clearly  said  is  that  an  additional 
undertaking  shall  be  required  only  where  the  first  allowance  to  secure 
costs  was  given  by  order  of  the  court.  Probably,  the  reason  underlying 
the  code  section  is  that  sufficient  security  should  be  given,  so  that,  in 
theory,  it  would  make  no  difference  whether  the  first  allowance  was  vol- 
untary or  by  order  of  the  court;  but  to  interpret  the  code  section  other- 
wise than  by  its  language  would  be  judicial  legislation. 

Real  Property — Avoidance  of  Deed  by  Incompetent.  The  defendant 
bought  land  from  an  incompetent  without  knowledge  of  his  condition. 
After  the  incompetent's  death  an  action  was  brought  to  set  aside  the  deed. 
Held,  no  action  could  be  maintained  without  a  restoration  of  the  con- 
sideration. Coburnv.  Raymond  {Conn.  1904)  57  Atl.  116.  See  Notes,  p. 
433- 

Real  Property— Easement  over  Railroad's  Right  of  Way — Prescrip- 
tion. The  plaintiff  owned  a  stable  and  coffee  roasting  establishment 
on  one  side  of  the  defendant's  tracks  and  lived  on  the  other.  The  de- 
fendant sought  to  build  an  elevated  structure,  cutting  off  the  access  to 
such  premises.  Held,  the  plaintiff  had  established  a  right  of  way  over 
the  defendant's  tracks,  subject  to  the  passing  of  trains, which  the  defendant 
must  not  obstruct.  Bubenzer  V.Philadelphia,  B.  &*  IV.  R.  R.  Co. 
(Del.  1904)  57  Atl.  242. 

A  private  right  of  way  across  a  railroad's  'right  of  way  may  be  ac- 
quired by  prescription,  Turner  v.  Fitchburg  R.  Co.  (1888)  145  Mass, 
433;  Plittv.  Cox  (1862)  43  Pa.  St.  486,  although  the  land  itself  can  not 
be  acquired  by  adverse  possession.  Southern  Pac.  R.  R.  Co.  v.  Hyatt 
(1901)  132  Cal.  240.  An  easement  of  way  along  or  beside  the  tracks  can- 
not be  acquired  by  prescription.  Safip  v.  Northern  Central  R.  R.  Co. 
(1878)  51  Md.  115.  It  was  held  in  Hardy  v.  Railway  Co.  (1896)  73  Miss. 
719  that  such  a  way  would  arise  from  necessity.  The  railroad's  right 
of  way  is  a  public  highway  in  a  sense,  and  no  rights  derogatory  to  the 
public  purposes  can  be  acquired.  The  right  allowed  in  the  principal  case 
was  not  such  a  rij^ht. 

Real  Property— Highway  Easement — Elevated  Railroad.  An  elevated 
railroad  was  constructed  on  arches  in  the  street  so  as  to  shut  out  the 
light  and  air  of  the  abutting  owners,  and  to  interfere  with  access  to  and 
from  their  premises.  The  fee  of  the  street  was  in  the  city.  In  an  action 
by  an  abutting  owner,  it  was  held,  the  structure  unlawfully  obstructed 
the  plaintiff's  easement  in  the  street,  but  since  the  injury  done  was  a 
single  one  complete  at  the  building  of  the  structure,  the  lapse  of  five 
years  barred  the  cause  of  action.  De  Geofroyv.  R.  R.  Co.  (Mo.  1903)  79 
S.  W.  386. 

This  extends  the  anomalous  doctrine  of  the  "  Elevated  Railroad 
Cases"  in  New  York  to  another  jurisdiction.  Story  v.  N.  Y.  Elev.  R. 
R.  Co.  (1882)90  N.  Y.  122.  2  Columhia  Law  Rkvif.w,  158.  The  court, 
failing  to  see  the  purport  of  its  own  decision,  overlooks  the  continuance 
of  the  abutting  owner's  easement  until  its  acquisition  by  condemnation 
proceedings  or  by  the  requisite  period  of  adverse  interference.  The 
company  until  then  is  guilty  of  a  continuing  trespass.  Galtvay  v.  Elev. 
R.  R.  Co.  (1891)  128  N.  Y.  133.  Accordingly,  the  New  York  companies 
are  claiming  immunity  from  liability  by  reason  of  twenty  years'  interfe- 
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rence  with  the  easement.  4  Columbia  Law  Review  135.  The  idea  of  a 
single  injury  is  irreconcilable  with  the  New  York  view,  for  the  injury  will 
continue  until  the  easement  is  extinguished. 

Real  Property  —  Percolating  Waters  —  Irrigation.  Seepage  and 
other  waters  which  fed  an  irrigation  canal,  owned  by  the  plaintiff  corpo- 
ration were  intercepted  by  a  parallel  ditch  constructed  bv  the  defendant 
upon  his  own  land.  In  an  action  for  the  injury  it  was  held,  the  complaint 
was  not  demurrable,  for  the  appropriation  of  the  plaintiff  extended  not 
only  to  the  water  in  the  natural  channels,  but  also  to  the  water  percolat- 
ing thereto.  There  was  a  statute  curtailing  such  right  which  might  have 
been  pleaded  in  defense.  Ogilvy  Co.  v.  Insinger  (Col.  1904)  75  Pac.  598. 
The  decision  follows  and  affirms  McClellan  v.  Hurdle  (1893)  3  Col. 
App.  430,  holding  that  the  prior  appropriator  has  a  right  to  the  water 
percolating  to  the  stream.  In  Colorado  a  statute  places  "  seepage,  waste 
and  spring  waters  "  under  the  same  laws  as  running  streams  as  prior  to 
its  adoption,  but  provides  that  "  the  person  upon  whose  land  the  seepage 
first  arises  shall  have  the  prior  right  to  it,  if  capable  of  being  used  upon 
his  own  land.  Mills'  Annot.  St.  (Col.)  §  2269.  The  Law  of  Waters  in 
the  West  is  an  evolution  from  the  customs  of  the  miners  and  early  set- 
tlers. Hill  v.  Lenonnand  (Ariz.  1888).  16  Pac.  266.  Under  it  waters 
in  open  streams  or  well  defined  channels  are  subject  to  appropriation. 
Strait  v.  Brown  (1881)  16  Nev.  317.  There  is  some  conflict  as  to  perco- 
lating water  before  reaching  a  defined  channel,  the  general  rule  being, 
contra  the  principal  case,  that  the  owner  of  the  land  may  use  such  water 
as  he  sees  fit.  Irrigation  Co.  v.  Michaelson  (Utah  1900)  60  Pac.  943; 
Kceney  v.  Carillo  (1883)  2  N.  Mex.  480.  4  Columbia  Law  Review  305 
and  citations  there. 

Real  Property — Party  Wall— Covenants  Running  with  Land.  The 
plaintiff's  grantor  made  an  agreement  with  the  grantor  of  the  defendant, 
whereby  the  former  was  to  build  a  party  wall  and  the  latter  to  have  the 
privilege  of  using  it  upon  payment  of  $500.  The  defendant  was  mak- 
ing use  of  the  wall  without  making  payment.  In  an  action  on  the  cov- 
enant, it  was  held,  the  right  to  receive  payment  was  personal  to  the 
plaintiff's  grantor,  notwithstanding  a  provision  that  the  covenant  should 
run,  and  did  not  pass  to  the  plaintiff.  Schwenkerv.  Picken  (N.  Y.  1904) 
91  App.  Div.  367. 

The  case  is  correctly  decided  for  the  covenant  is  not  one  touching  and 
concerning  the  covenantee's  land,  permitting  the  benefit  to  accrue  to  his 
assigns  or  imposing  the  burden  upon  the  coventor's  assigns.  According 
to  the  great  weight  of  authority  the  right  to'Ncollect  is  personal.  Cole 
v.  Hughes  (1873)  54  N.  Y.  444;  Sebodd  v.  Mulholland  (1898)  155  N.  Y. 
462:  1  Columbia  Law  Review  257.  In  the  latter  case  an  attempt  is  made 
to  distinguish  an  earlier  case,  Molt  v.  Oppenheimer  (1892)  135  N.  Y.  312, 
contra,  by  Judge  Gray,  who  wrote  both  opinions,  on  the  ground  that  in 
the  earlier  case  the  covenant  was  not  personal,  but  this  seems  invalid. 
The  cases  mentioned  being  in  equity,  other  reasons  than  those  assigned 
by  the  court  might  have  been  invoked.  The  principal  case  will  help  to 
allay  the  doubt  that  may  still  exist  as  to  the  law  in  New  York. 

Real  Property— Riparian  Rights.  A  riparian  proprietor  licensed  sev- 
eral non-riparian  proprietors  to  lay  a  closed  aqueduct  across  his  land  and 
to  take  water  for  their  domestic  use.  This  aqueduct  was  so  used  for  40 
years.  In  a  suit  by  the  non-riparian  owners  for  an  injunction  against  an 
upper  riparian  owner  to  restrain  a  pollution  of  the  stream,  it  was  held, 
non-riparian  owners  may  acquire  by  grant  or  prescription  the  rights  of  a 
riparian  owner  as  against  other  riparian  owners.  La-wrie  et  al.  v.  Silsby 
et  al.  (Vt.  1904)  56  Atl.  1106.     See  Notes,  p.^i. 

Sales— Stock— Measure  of  Damages.  The  plaintiff  sued  to  recover  from 
the  defendant  the  value  of  certain  stock  which  the  defendant  sold  and 
agreed  to  deliver  to  the  plaintiff's  assignor.  Held,  the  measure  of  dam- 
ages is  the  market  value  of  the  property  at  the  time  of  default.  Belden 
v.  Krom  (Wash.  1904)  75  Pac.  Rep.  636. 
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The  case  is  sustained  by  good  authority.  Eastern  R.  R.  Co.  v. 
Benedict  (1857)  10  Gray  212;  Sturges  v.  Keith  (1870)  57  111.  451.  The 
present  New  York  and  United  States  view,  however,  seems  preferable  on 
principle,  that  the  measure  of  damages  in  stock  transactions  is  the  highest 
intermediate  value  reached  by  the  stock  between  the  time  of  the  wrongful 
act  and  a  reasonable  time  thereafter  for  the  injured  party  to  repair  his 
interests.  Galigher  v.  Jones  (1889)  129  U.  S.  193;  Wright  v.  Batik  of 
the  Metropolis  (18S8)  no  N.  Y.  237.  This  represents  the  real  loss 
of  the  plaintiff  and  seems  the  correct  measure  of  damages  consid- 
ering the  fluctuating  character  of  the  subject  matter.  The  earlier 
New  York  view,  Mark  ham  v.  Jaudon  (1869)  41  N.  Y.  235,  that  the 
measure  of  damages  is  the  highest  market  price  up  to  the  trial  is  still 
held  in  many  jurisdictions.  Fromm  v.  Sierra  Nevada  Silver  Mining 
Co.  (1882)  61  Cal.  629;  Burks  v.  Hubbard  (1881)  69  Ala.  379;  Bank  of 
Montgomery  v.  Reese  (1856)  26  Pa.  St.  143. 

Statutes — Recovery  of  Damages  Under  Statute  Forbidding  Re- 
straint of  Interstate  Trade.  In  an  action  to  recover  damages,  under 
the  act  of  Congress  of  1890,  c.  647,  26  Stat.  210,  known  as  the  Anti-Trust 
Act,  from  a  corporation  which  had  entered  into  an  agreement  in  violation 
of  the  act,  it  was  held,  that  the  operation  of  the  act  was  not  limited  to 
those  injured  in  an  interstate  business;  that  the  plaintiff,  a  corporation 
furnishing  water  to  the  City  of  Atlanta,  could  recover  damages  incurred 
bv  being  compelled  to  pay  a  higher  price  for  pipe  used  in  its  business. 
City  of  Atlanta  v.  Chattanooga  Foundry  and  Pipe  Works  (C.  C.  A. 
6th  Circ.  1903)  127  Fed.  23. 

The  court  admit  that  the  effect  of  the  decision  is  to  extend  the  opera- 
tion of  the  Anti-Trust  Act.  In  the  case  of  Addyston  Pipe  Co.  v.  United 
States  (1899)  175  U.  S.  211,  245,  the  court  said  that  the  effect  of  such  ille- 
gal combination  was  to  restrict  the  supply  and  create  a  resulting  high 
price  in  a  commodity  which  is  the  subject  of  interstate  trade.  As  the 
injury  to  the  plaintiff  was  caused  by  being  compelled  to  pay  a  higher 
price  for  such  a  commodity  as  was  there  described,  though  not  engaged 
in  interstate  trade,  it  would  seem  that  the  principal  case  falls  within 
the  reasoning  of  the  court  in  that  case.  That  construction  of  the  statute 
does  not  seem  unwarranted  nor  without  the  intention  of  the  act. 

Taxation — Void  Exemption — Mandamus.  Taxpayers  of  a  city  brought 
mandamus  to  compel  the  collection  of  taxes  from  certain  mills.  The  city 
council  had  agreed  to  exempt  the  mills  from  taxation  for  a  period  of  time 
in  consideration  of  their  being  built.  Held,  such  act  of  the  council  was 
void  and  the  taxes  must  be  collected.  In  analogy  to  the  statute  of  limi- 
tations, owing  to  the  delay,  collection  was  decreed  only  for  the  six  years 
prior  to  the  action.  Milster  v.  City  of  Spartansburg  (S.  C.  1903)  46 
S.  E.  539. 

Here  was  no  estoppel,  for  an  act  passed  by  a  council,  not  merely  ir- 
regular but  void,  does  not  estop  the  citizens  from  bringing  mandamus  to 
annul  the  proceeding,  as  in  such  case  the  body  does  not  represent  the 
city.  Nesbit  v.  Riverside  District  (1891)  144  U.  S.  610  ;  Feldman  v.  City 
Council  (1884)  23  S.  C.  57.  Laches  is  a  ground  for  denying  the  writ. 
Cummings  v.  A'irby  (1882)  17  S.  C.  563.  The  claim  for  taxes,  though  based 
upon  sovereign  power  delegated  to  the  municipality,  is  subject  to  the  legal 
limitation  period.  Dillon's  Munic.  Corp.  $  673.  Delay  for  such  period, 
or  even  for  a  shorter  one,  where  there  are  no  circumstances  justifying  it, 
amounts  to  laches.  The  delay  prejudiced  the  defendant's  rights  in  this 
case  by  the  circulation  of  the  stock,  the  value  of  which  was  determined  by 
the  aggregate  indebtedness.  Millard  v.  Shapin  (1887  1 104  N.  Y.  96;  Peo- 
ple ex  rel.  Gas  Light  Co.  v.  City  Syracuse  (1879)  78  N.  Y.  63.  Accord- 
ingly, allowing  the  mandamus  only  for  this  period  seems  just.  The 
reasons  which  support  the  legal  limitation  period  would  apply  here,  but 
owing  to  the  discretionary  nature  of  the  remedy  the  facts  of  the  particular 
case  will  govern. 
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Torts— Duty  to  Discover  Trespassing  Children.  The  plaintiff,  an 
infant  of  seven  years,  was  injured  while  trespassing  on  the  defendant's 
street  car,  the  latter's  servants  being  unaware  of  the  plaintiff's  presence. 
Held :  Evidence  showing  the  section  of  the  city  to  have  been  thickly 
settled  and  that  many  children  thereabout  had  often  trespassed  in  like 
manner  with  the  knowledge  of  the  defendant's  employees,  was  properly 
excluded.  Monehan  v.  So.  Covington  &*  C.  St.  Ry.  Co.  (Ky.  1904)  78 
S.  W.  1106. 

The  general  rule  is  that  one  owes  no  duty  to  a  trespasser  except  to 
refrain  from  recklessly  or  wantonly  injuring  him.  Dillon  v.  Conn. 
R.  R.  Co.  (1891)  154  Mass.  478  ;  Kansas  C.  Ft.  S.  &>.  M.  R.  to.  v.  Cook 
(1895)  66  Fed.  115.  But  where  the  premises  are  dangerous  and  at- 
tractive to  children,  an  exception  is  made  in  their  favor,  the  owner 
being  held  liable  for  any  failure  to  make  reasonable  provision  for  their 
safety.  Union  Pac.  Co.  v.  McDonald  (1894)  152  U.  S.  262.  The  weight 
of  authority  is  in  accord  with  the  principal  case  in  refusing  to  extend  the 
exception  so  as  to  entail  an  active  duty  to  discover  infant  trespassers  on 
trains,  even  though  trespass  is  known  to  be  customary.  Catlett  v.  R.  R. 
Co.  (1893)  57  Ark.  461;  Barney  v.  R.  R.  Co.  (1894)  126  Mo.  372.  The 
contrary  view,  which  has  much  to  commend  it,  is  taken  in  St.  L.  S.  W. 
R.  R.  Co.  v.  Abcrnathy  (1902)  28  Tex.  Civ.  App.  613  ;  see  Ashworth  v. 
So.  Ry.  Co.  (1902)  116  Ga.  635. 

Torts — Malicious  Prosecution — Termination  of  Former  Suit.  Upon  a 
suit  for  malicious  prosecution,  the  plaintiff  showed  that  the  present  de- 
fendant had  dismissed  a  suit  against  him  three  times,  brought  to  recover 
on  charges  of  fraud  the  amount  of  a  premium  on  a  policy  of  insurance. 
Held,  the  dismissal  of  the  original  suit  was  sufficient  termination  to  sus- 
tain an  action  for  malicious  prosecution.  Hurgren  v.  Unio?i  Mut.  Life 
Ins.  Co.  (Cal.  1904)  75  Pac.  168. 

California  repudiates  the  general  rule,  and  treats  civil  and  criminal 
suits  alike  in  respect  to  actions  for  malicious  prosecution  ;  3  Columhia 
Law  Review  479.  The  reasonable  rule  as  to  the  termination  of  the  action 
complained  of,  is  that  it  should  be  disposed  of  so  as  to  require  proceed- 
ings de  novo.  Cooley  on  Torts,  p.  216.  Under  this  rule,  failure  to  pro- 
ceed within  one  year  after  the  return  of  the  writ,  Pierce  v.  Street  (1832) 
3  B.  &  Ad.  397,  or  a  dismissal  of  the  action,  not  procured  by  the  present 
plaintiff,  Clegg  v.  Water  bury  (1882)  88  Ind.  21;  Hollidayv.  Holliday 
(1898)  123  Cal.  26,  is  sufficient. 

Torts — Proximate  Cause — Intervening  Negligence.  The  plaintiff  sued 
to  recover  damages  for  injuries  caused  by  bricks  falling  from  a  chimney. 
The  defendant,  a  telephone  company,  had  attached  a  wire  to  the  chimney 
and  an  iron  company  working  on  top  of  another  building  negligently 
striking  the  wire  with  the  boom  of  a  derrick  caused  the  chimney,  which 
had  been  weakened  by  age,  to  collapse.  Held,  the  negligence  of  the 
iron  company  was  the  proximate  cause  and  the  defendant's  negligence  in 
having  its  wire  attached  to  an  insecure  chimney  was  not  actionable. 
Leeds  v.  Tel.  Co.  (1904)  30  N.  Y.  Law  Journal  150. 

There  is  no  liability  for  negligence  where  no  injurious  consequences 
could  reasonably  have  been  contemplated,  but  otherwise  where  the 
injuries  might  have  been  anticipated  or  foreseen.  Blylh  v.  B.  Water- 
works (1856)  11  Exch.  7S1;  Koplan  v.  Boston  Gas  Co.  (1900)  177  Mass. 
15.  But  the  act  of  a  third  person  intervening  and  contributing  a  condi- 
tion necessary  to  the  injurious  effect  of  the  original  negligence  will  not 
excuse  the  first  wrongdoer  if  such  act  might  have  been  foreseen,  Lane 
v.  Atlantic  Works  (1872)  in  Mass.  136;  Phillips  v.  N.  Y.  C.  &°  H.  R. 
R.  R  (1891)  127  N.  Y.  657,  the  test  being  whether  the  injury  which  in 
fact  happened  might  have  been  expected,  though  the  precise  manner  in 
which  it  happened  was  determined  by  an  extraneous  accident.  Pollock 
on  Torts  p.  34;  Sheridan  v.  B'klyn  &*  N.  R.  R.  (1867)  36  N.  Y.  39.  In 
the  principal  case  the  prevailing  opinion  admits  that  the  defendant  was 
negligent,  but  reverses  the  verdict  of  the  jury  on  the  ground  that  the  in- 
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tervening  negligent  act  of  the  iron  company  broke  the  causal  chain.  This 
is,  according  to  the  weight  of  authority,  a  question  for  the  jury.  Lane 
v.  Atlantic  Works,  supra;  Milwaukee  &°  St.  P.  Ry.  Co.  v.  Kellogg 
(1876)  94  U.  S.  469. 

Trusts — Investment  Outside  the  State  by  Trustee.  A  trustee  acting 
in  good  faith  and  with  sound  discretion  invested  a  part  of  the  funds  out- 
side of  the  state.  Held,  such  investments  were  proper.  Thayer  v. 
Dewey  (Mass.  1904)  69  N.  E.  1074. 

The  general  rule  of  the  common  law  was  that  the  trustee  could  invest 
only  in  real  or  government  securities  without  becoming  liable  in  case  of 
loss.  Ackerman  v.  Emott  (1848)  4  Barb.  626.  This  has  been  modified  so 
that  a  trustee  is  protected  where  he  has  used  good  faith  and  sound  judg- 
ment; though  even  in  that  case  investments  outside  the  jurisdiction 
are  not  generally  approved  by  the  courts  nor  is  the  trustee  relieved  from 
liability.  In  re  Brown  (1885)  54  L.  J.  Ch.  Div.  1134.  The  reason 
for  such  rule  is  the  inability  of  the  court  or  the  trustee  to  look  after  the 
trust  res  properly.  McCullough  v.  McCullough  (1888)  44  N.  J.  Eq.  313 
and  note  for  full  discussion;  Or  mis  ton  v.  Olcott  (1881)  84  N.  Y.  339;  3 
Columbia  Law  Review  594. 

Trusts — New  York  Rule  against  Perpetuities.     The  testator  left  his 

firoperty  in  trust  to  pay  annuities  out  of  the  income  to  his  four  children 
or  two  designated  lives,  and  then  to  divide.  In  a  codicil  he  provided 
that,  if  his  daughter  F.,one  of  the  four  children,  should  marry  one  H.,  in 
lieu  of  her  share  under  the  will,  she  should  receive  $15,000  a  year,  and 
upon  her  death  $300,000  should  be  divided  among  her  children.  The 
court  held  the  codicil  void  on  the  ground  that  the  power  of  alienation 
might  be  suspended  for  the  two  designated  lives  and  the  life  of  F.,  both  in 
regard  to  the  $300,000  and  the  principal  out  of  which  the  annuity  of 
$15,000  was  to  be  paid.  Herzog  v.  Title  G.  &<>  T.  Co.  (1903)  177  N.  Y. 
86.     See  Notes,  p.  429. 

Wills — Lost  or  Destroyed  Instruments — Declarations  of  Testatrix. 
Upon  an  attempt  to  establish  by  parol  a  will,  last  seen  in  the  hands  of  a 
third  party,  the  defendant  offered  in  evidence  the  declaration  of  the  testa- 
trix that  she  had  procured  the  return  of  the  will  and  destroyed  it.  Held, 
such  evidence,  though  hearsay,  was  admissible.  McElroy  v.  Thinks 
(Tex.  1903)  76  S.  W/753. 

Declarations  of  a  testatrix  are  admissible  to  show  her  state  of  mind 
regarding  the  destruction  or  revocation  of  a  will.  In  re  Sternkes'  Will 
(1897)  95  Wis.  121,  though  the  wiser  view  limits  the  admission  of  such 
declarations  to  their  being  a  part  of  the  res  gestae.  Matter  of  Kennedy 
(1901)  167  N.  Y.  163;  2  Greenleaf  on  Evidence  (16th  ed.)  §  690;  see 
Throckmorton  v.  Holt  (1900)  180  U.  S.  552.  The  principal  ease,  how- 
ever, does  not  seem  to  show  an  act  of  revocation, — either  by  tracing  the 
will  back  into  the  hands  of  the  testatrix,  thus  raising  a  presumption  of 
destruction,  or  by  showing  the  giving  of  authority  to  the  husband  to  dis- 
pose of  it, — that  should  permit  the  introduction  of  evidence  of  intention. 
Woodruff  v.  Hundley  (1900)  127  Ala.  640. 


BOOK  REVIEWS. 

A  Treatise  on  Damages.  By  Joseph  A.  Joyce  and  Howard  C. 
Joyce.  In  Three  Volumes.  New  York  :  The  Banks  Law  Publish- 
ing Co.      1903,  1904.     pp.  dlxvi.     2669. 

In  general  plan  and  scope,  this  treatise  is  not  unlike  that  of  Judge 
Sutherland  on  the  same  subject.  The  fundamental  principles  of  the 
law  of  damages  are  set  forth  in  an  orderly  manner,  "after  which,"  in 
the  words  of  the  preface,  k'  each  and  every  specific  subject,  wherein 
the  question  of  the  recovery  of  damages  or  the  measure  thereof  has 
arisen  in  the  Courts,  is  fully  and  conscientiously  discussed  and  pres- 
ented and  is  made  thorough  and  complete  within  itself."  This 
method  results  in  considerable,  if  not  unnecessary,  repetition.  Several 
topics,  for  example,  which  are  discussed  with  much  fulness  in  the 
fourth  chapter,  such  as  "certainty  as  a  requisite  "  and  "  proximate 
cause,"  are  presented  again  in  various  special  connections,  and  a  host 
of  authorities  re-cited. 

This  repetition,  united  as  it  is  with  a  diffuse  style,  accounts  in  part 
for  the  bulk  of  these  volumes.  It  is  not  the  sole  explanation,  how- 
ever. The  law  of  damages  covers  a  large  and  rather  indefinite 
domain.  The  cases  in  which  the  topic  has  been  discussed  are  almost 
innumerable,  and  the  difficulty  of  distinguishing  its  principles  from 
others  which  are  closely  associated  with  them  in  the  same  litigation 
is  undoubtedly  great.  Still,  it  would  seem  to  be  unnecessary,  in  a 
treatise  on  damages,  to  discuss  the  substantive  law  of  contracts,  of 
property  or  of  torts.  It  is  by  eliminating  such  discussion,  that 
Mayne  has  kept  his  treatise  within  the  limits  of  one  moderate  sized 
volume.  It  is  by  including  such  discussion,  that  Sedgwick  and 
Sutherland  and  now  Joyce  have  expanded  their  works  into  cyclo- 
paedias. 

In  the  volumes  before  us,  some  topics  are  presented  with  a  fulness 
unwonted  even  in  treatises  on  damages.  "  Damages  for  personal  in- 
juries and  for  the  death  of  a  human  being  have  occupied  so  largely  in 
excess  of  others  the  attention  of  the  Courts,"  we  are  told  in  the  pre- 
face, that  "the  authors  have  given  to  them  the  space  and  prominence 
which  their  consideration  necessitates."  Whether  so  much  space 
should  have  been  given  to  this  branch  of  the  subject  is  questionable; 
but  the  care  with  which  the  statutes  have  been  analyzed  and  grouped, 
as  well  as  the  excellent  classification  of  cases  decided  under  them, 
renders  this  part  of  the  work  most  valuable. 

On  the  other  hand,  some  topics  appear  to  have  received  inadequate 
treatment.  For  example  the  damages  recoverable  against  joint  wrong- 
doers, or  against  one  whose  negligence  has  united  with  the  negligence  of 
a  third  party  in  causing  injury  to  the  plaintiff,  are  referred  to  but  inci- 
dentally. It  must  be  confessed,  too,  that  one  of  the  few  references 
to  this  topic  is  not  very  successfully  phrased.  Here  is  the  language: 
"And  when  one  of  two  causes  combine  to  produce  an  injury,  both  of 
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which  are  in  their  nature  proximate,  one  being  culpable  negligence 
of  the  defendant  without  which  the  accident  would  not  have  happened, 
and  the  other  some  accident  for  which  neither  party  is  responsible,  the 
defendant  is  liable  in  damages."  The  authority  cited  for  this  proposi- 
tion is  Leeds  v.  New  York  Telephone  Co.  64  App.  Div.  484;  a  case 
which  has  been  reversed  recently  in  the  Court  of  Appeals — 175  N,  Y. 
118.  A  much  better  statement  of  the  true  doctrine  upon  this  point 
will  be  found  in  Judge  Vann's  dissenting  opinion. 

The  usefulness  of  the  notes  has  been  increased  by  adding  to  each 
case  cited,  its  volume  and  page  in  unofficial  reports  and  in  each  series 
of  selected  cases.  Nothing  but  praise  can  be  accorded  to  the  pub- 
lishers for  their  part  in  this  enterprise. 


English  and  Indian  Law  of  Torts.  By  Ratanlal  Ranchhoddas 
and  Dhirajlal  Keshavlal.  Second  Edition.  Bombay:  The  Bombay 
Law  Reporter  Office.      1903.     pp.  civ,  581. 

This  is  a  very  interesting  and  instructive  book.  It  is  interesting, 
not  simply  by  reason  of  the  manner  in  which  an  important  branch  of 
the  law  is  presented  to  the  reader,  but  by  reason  of  the  personality  of 
the  authors.  They  belong  to  a  race,  whose  civilization  was  ancient, 
when  the  legal  system  which  they  lucidly  expound  in  the  volume  before 
us  was  in  its  infancy.  They  are  fine  representatives  of  that  "multi- 
tude of  young  educated  Bengalis  who  give  themselves  to  the  law,"  to 
quote  the  words  of  Sir  Henry  Maine,  and  whose  "aptitude  for  the 
pursuit  of  the  law  is  now  placed  beyond  question." 

The  book  is  especially  instructive,  by  reason  of  its  full  and  careful 
statement  of  Indian  case-law.  While  the  greater  part  of  the  text  is 
devoted  to  the  exposition  of  English  common  law  principles,  not  a 
topic  is  dismissed  without  some  reference  to  the  decisions  of  the 
Indian  courts,  or  to  local  legislation.  For  example,  the  discussion 
of  the  English  doctrine  of  "the  merger  of  a  tort  in  felony"  is  supple- 
mented by  a  digest  of  several  Indian  cases,  which  show  that  the  courts 
of  this  dependency  prefer  the  American  rule  on  this  subject,  to  that  of 
England.  Again,  in  dealing  with  the  exemption  of  judicial  officers 
from  tort  liability,  the  authors  cite  a  statute  and  decisions  modifying 
the  common  law  docirine,  and  limiting  the  exemption  of  judges  "to 
acts  done  by  them  in  good  faith  in  the  discharge  of  their  judicial 
functions." 

While  the  authors  acknowledge  their  indebtedness  to  Sir  Frederick 
Pollock  for  the  order  in  which  some  of  the  topics  are  presented,  they 
have  based  their  classification  mainly  on  the  lines  of  Sir  Henry  Finch's 
view  of  the  subject,  as  presented  in  his  Discourse  of  Law  more  than 
three  centuries  ago:  "  Our  law  regards  the  person  above  his  posses- 
sions— life  and  liberty  most — freehold  inheritance  above  chattels,  and 
chattels  real  above  personal."  Accordingly,  after  dealing  with  the 
general  principles  of  the  law  of  torts,  they  discuss  specific  torts  in  the 
following  order:  First,  those  relating  to  person  and  reputation.  Sec- 
ond, those  relating  to  real  property.  Third,  those  relating  to  personal 
property.  Fourth,  those  affecting  both  person  and  property,  such  as 
fraud,  nuisance  and  negligence. 
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Walker  on  Patents.  By  Albert  H.  Walker.  4th  Edition.  New 
York:  Baker,  Voorhis  &  Co.      1904.     pp.  cviii,  775. 

The  preface  of  the  first  edition  of  this  book  was  written  in  1883  ; 
the  second  edition  in  1889;  the  third  edition  in  1895.  The  present 
edition  is  now  issued  to  bring  the  law  of  this  important  subject  down 
to  the  present  time.  It  is  interesting  at  this  day  to  note  that  the  last 
five  lines  of  the  preface  to  the  third  edition  state  that  no  necessity 
for  another  edition  of  this  book  was  then  foreseen,  and  that  the  au- 
thor presented  that  edition  to  the  bench  and  to  the  bar  as  probably 
his  final  contribution  on  this  subject.  The  enactment  of  compara- 
tively new  statutes,  however,  and  the  subsequent  modification  of  the 
latter  and  practice,  has  been  a  sufficient  reason  for  this  new  edition  ; 
for  which,  on  the  whole,  the  members  of  the  profession  should  be 
thankful. 

While  not  so  exhaustive  as  some  other  works  on  this  subject,  this 
book  aims  to  present,  and  undoubtedly  does  present,  the  law  on  the 
subject  in  a  clear  and  satisfactory  manner.  The  general  scheme  of 
subjects  and  the  manner  of  treatment  as  exemplified  in  the  preceding 
editions,  is  retained  in  the  latest  one  forming  the  subject  of  this  re- 
view. Additional  matter,  however,  has  been  inserted  where  changes 
of  the  law  or  new  statutory  enactments  have  made  it  necessary. 
Particularly  in  this  respect,  is  to  be  noted  the  addition  of  four  sections 
on  the  comparatively  new  doctrine  of  contributory  infringement, 
which  will  prove  of  value  and  interest  to  those  in  whose  practice  this 
question  may  arise.  It  would  seem,  however,  as  if  this  subject  might 
have  been  still  further  and  more  exhaustively  treated ;  some  sixty-six 
cases  bearing  on  this  question  are  appended  in  the  footnotes.  The 
new  edition  omits  the  forms  of  pleadings,  and  the  equity  rules  con- 
tained in  the  second  edition,  which  seems  to  the  writer  to  be  a  mistake, 
since  though  the  forms  may  be  obtainable  in  other  ways,  and  the 
same  is  true  of  the  equity  rules,  their  inclusion  in  a  text  book  of  this 
character  would  be  a  convenience  ;  and  in  the  case  of  young  practi- 
tioners of  very  considerable  value. 

The  new  edition,  however,  contains  for  the  first  time  a  table  of 
federal  reports,  comprising  some  sixty  different  sets,  including  United 
States  Reports,  Federal  Reporter,  Official  Gazette  and  volumes  by  va- 
rious reporters,  most  or  all  of  which  contain  decisions  in  patent  cases. 
It  is  to  be  noted  in  this  connection  that  the  valuable  set  of  Brodix's 
American  and  English  patent  cases  was  not  included,  this  omission, 
being  in  the  judgment  of  the  writer,  unfortunate. 

Another  change  which  seems  to  the  writer  to  be  undesirable,  is 
the  omission  of  the  United  States  Revised  Statutes  relating  to  patent 
cases,  in  the  rear  of  the  third  edition.  The  inclusion  in  such  a  text 
book  would  be  of  value  to  the  busy  practitioner  in  making  it  unneces- 
sary for  him  to  consult  another  book  containing  these  statutes. 

The  table  of  cited  cases  is  more  complete,  there  being  an  addi- 
tional 623  decisions  cited  through  the  volume,  and  indexed  in  this 
table.  All  but  three  of  the  subjects  into  which  the  book  is  divided 
contain  from  twelve  to  fifty  additional  references. 

An  examination  of  the  contents  of  this  book  shows  a  number  of 
new  sections  added,  and  some  omitted  ;  the  following  resume  shows 
shows  the  essential  changes. 
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Section  3  of  the  second  edition  is  left  open  to  determine  the 
question  as  to  whether  processes  consisting  entirely  of  mechanical 
transactions  but  capable  of  being  "performed  by  hand  or  by  any  of 
several  mechanisms  or  machines  "  can  be  protected  by  patent.  The 
new  edition,  however,  determines  this  matter  positively  in  the  affir- 
mative, and  section  3a  of  the  third  edition  which  considers  the  then 
uncertainty  of  this  question  and  which  amplifies  the  argument,  is 
naturally  omitted  in  the  new  edition,  in  view  of  the  now  settled  con- 
dition of  the  law  on  this  point. 

The  law  and  practice  as  to  design  patents  has  recently  been 
changed,  to  an  extent  not  adequately  covered  in  this  book. 

Section  104a  relates  to  constructive  abandonment  of  inventions  in 
four  new  classes  of  cases,  two  each  in  the  acts  of  1897  and  1903. 
This  subject  as  treated  in  this  section  relates  to  the  laches  of  the 
inventor  under  certain  circumstances  especially  in  connection  with 
the  application  for  foreign  patents. 

Section  129a  refers  to  the  necessity  of  registering  in  the  patent 
office  by  those  who  desire  to  act  as  patent  attorneys.  This  question 
is  a  new  section,  the  subject  matter  of  which  will  be  quite  familiar  to 
patent  practitioners. 

The  latter  part  of  section  141  relating  to  the  question  of  interfer- 
ence, has  been  considerably  changed  and  new  sections  141a,  b,  c, 
and  d  have  been  added  all  of  which  are  of  importance  and  refer  to 
the  rights  of  inventors  as  affected  by  foreign  applications,  laches,  &c. 
Section  141a  particularly  relates  to  the  question  of  appeals  in  inter- 
ference cases.  The  author  has  added  149a  as  referring  to  exclusive 
possession  of  a  right  to  an  invention  by  means  of  maintaining  secrecy 
of  such  and  by  obtaining  patents,  and  distinguishing  such  attempts  in 
mechanical  questions  from  those  relating  to  designs,  processes  and 
compositions  of  matter. 

Section  152a  extends  the  treatment  of  the  preceding  section. 
Section  157a  and  notes,  relating  to  appeals,  is  new  and  explains 
the  instances  in  which  appeals  may  be  taken  from  a  final  decree  of  the 
Court  of  Appeals  of  the  District  of  Columbia  to  the  United  States 
Supreme  Court,  and  instances  when  the  Circuit  Court  of  Appeals  may 
certify  questions  of  law  to  the  Supreme  Court,  and  the  various  rules 
as  to  certiorari,  &c,  &c.  Under  this  section  are  also  a  number  of  new 
cases. 

Sections  164  and  165  are  omitted.  These  sections  referred  to  the 
duration  of  American  patents  in  foreign  countries  provided  for  in  ear- 
lier statutes,  and  nothing  is  lost  by  their  omission. 

New  section  177a  is  of  importance  and  refers  to  differences  be- 
tween generic  and  specific  claims  particularly  when  the  question  arises 
in  the  patent  office.  The  very  recent  United  States  Supreme  Court 
decisions  may  still  further  affect  the  practice  in  this  connection. 

New  section  184a  considers  the  prior  state  of  other  arts  as  in  con- 
struing a  claim. 

New  section  191a  refers  to  the  question  of  taxation  of  property  in 
patents  by  state  authorities  and  denies  the  constitutionality  of  such 
taxation  and  affirms  the  propriety  of  taxation  by  the  national  authori- 
ties. 

Section  198  has  been  much  changed  and  refers  to  the  question  of 
disclaimers.     This  section  has  been  materially  amplified. 
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Section  199  embodies  substantially  the  substance  of  old  section  198. 

Section  274a  is  another  new  section  relating  to  special  tenures  and 
incomplete  estates  in  letters  patent,  particularly  relating  to  assign- 
ments. 

Section  276  is  amplified  and  considers  the  question  of  failure  of 
consideration  for  an  assignment  and  the  question  of  restoring  the  title 
to  the  assignor  by  destruction  of  the  assignment. 

Section  288a  is  new  and  refers  to  mortgages  of  patents. 

Sections  302a,  307a  and  313a  are  new  sections  under  "  Licenses." 

New  sections  346a  and  370a  consider  infringements,  equiva- 
lents, &c. 

New  section  571a  refers  to  damages  in  design  cases. 

Three  new  sections  under  "Actions  in  equity"  (585a,  644a  and 
657a),  and  two  under  "  Profits"  (723a  and  734a)  complete  the  list  of 
the  most  important  changes. 

On  the  whole  this  brings  the  law  and  practice  down,  substantially, 
to  the  present  day  by  the  addition  of  new  editions  and  citations,  which 
are  merely  supplementary  to  the  old  and  familiar  treatment  of  the 
earlier  editions.  It  is  probably  the  latest,  and  therefore  in  connection 
with  its  other  advantages,  a  most  desirable  work  on  the  subject. 

The  Police  Power,  Public  Policy  and  Constitutional  Rights. 
By  Ernst  Freund,  Professor  of  Jurisprudence  and  Public  Law  in  the 
University  of  Chicago.  Chicago  :  Callaghan  &  Co.  1904.  pp.  xcii, 
581. 

The  law  of  the  police  power,  as  the  author  says,  is  the  "growth 
of  the  last  thirty  or  forty  years  and  much  of  it  remains  unsettled." 
There  are  few  subject  matters  and  few  terms  in  the  law,  the  exact 
meaning  and  content  of  which  have  been  more  subject  to  dispute. 
This  Professor  Freund  has  fully  recognized,  but  none  the  le-s  he  has 
faced  the  difficulty  and  given  us  certain  lines  of  distinction  and  prin- 
ciples of  elimination  which  will  greatly  aid  in  clearing  away  the  con- 
fusion. The  recognition  of  this  confusion  has  been  Professor 
Freund's  safeguard,  for  he  has  not  attempted  to  pigeon-hole  the  law. 
Rather  he  has  given  principles  of  distinction,  only  two  in  number, 
both  of  them  clear  and  incisive,  which,  if  they  prove  fully  supporta- 
ble— and  that  time  must  demonstrate — will  enable  us  to  rescue  each 
bit  of  legislation  from  whatever  nook  into  which  it  has  been  thrust 
and  determine  its  place  in  or  out  of  the  law  of  the  police  power. 
For  he  says,  "From  the  mass  of  legislation,  in  which  the  nature  of 
the  power  has  been  discussed,  and  its  application  either  conceded  or 
denied,  it  is  possible  to  evolve  at  least  two  main  attributes  or  charac- 
teristics which  differentiate  the  police  power  :  it  aims  directly  to  se- 
cure and  promote  the  public  welfare,  and  it  does  so  by  compulsion." 
But  it  is  only  by  detailed  examination  of  statutes  and  decisions,  and 
hardly  by  general  observations,  he  maintains,  that  the  power  can  be  fully 
understood  and  defined.  And  such  examination  will  reveal  the  police 
power  "not  as  a  fixed  quantity,  but  as  the  expression  of  social, 
economic  and  political  conditions.  As  long  as  these  conditions  vary, 
the  police  power  must  continue  to  be  elastic,  i.  e.  capable  of  devel- 
opment." 

The  work  is  divided  into  three  parts,  first  the  "  Nature  and  Gen- 
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eral  Scope  of  the  Police  Power",  second  "The  Public  Welfare" 
and  third  "Fundamental  Rights  Under  the  Police  Power."  Mere 
mention  of  a  few  of  the  sub-topics  under  these  heads  will  emphasize 
the  breadth  of  interests  treated.  Under  part  one,  among  other 
things,  the  police  power  of  the  Federal  Government  is  discussed,  un- 
der part  two  protection  of  laborers,  combinations  of  laborers,  combi- 
nations of  capital,  business  affected  with  a  public  interest,  etc.,  under 
part  three,  personal  and  civil  liberty,  confiscatory  legislation,  equality, 
special  privileges,  etc.  We  may  indicate  the  contents  in  still  a  differ- 
ent way,  though  nothing  short  of  a  long  enumeration  would  give  a 
truly  adequate  idea.  The  writer  shows  that,  broadly  speaking,  there 
are  three  spheres  of  activities,  conditions  and  interests  which  are  to  be 
considered  with  reference  to  the  police  power,  "a  conceded  sphere  af- 
fecting safety,  order  and  morals,  covered  by  an  ever-increasing  amount 
of  restrictive  legislation,  a  debatable  sphere,  that  of  the  proper  pro- 
duction and  distribution  of  wealth,  in  which  legislation  is  still  in  an 
experimental  stage,  and  an  exempt  sphere,  that  of  moral,  intellectual 
and  political  movements,  in  which  our  constitution  proclaims  the 
principle  of  individual  liberty."  And  this  threefold  division  he  makes 
his  basis  for  analysis  of  legislation. 

Mr.  Freund  makes  it  known  that  in  a  work  upon  a  subject  which 
is  still  in  a  formative  stage,  he  must  claim  considerable  independence 
in  the  classification  of  principles.  The  classification  and  formulation 
is  in  general  most  enlightening.  There  is  repetition  in  places,  but 
necessarily  so.  However  it  is  not  likely  that  the  method  will  escape  ob- 
jection at  all  points.  For  example,  it  is  not  fully  apparent  why  two  such 
unrelated  heads  as  "Methods  of  the  Police  Power "  and  "  the  F  'deral 
Government  and  the  Police  Power "  should  be  closely  coordinated  in 
in  part  one,  save,  of  course,  as  a  matter  of  convenience.  Further- 
more the  interest  constantly  developing  in  administrative  law  would 
have  led  us  to  hope  that  the  item  "Methods  of  the  Police  Power" 
might  have  been  given  a  more  extensive  treatment,  and  perhaps  made 
a  major  division,  of  itself.  Professor  Freund,  we  take  it,  is  splen- 
didly equipped  to  give  us  a  discussion  of  administrative  determinations 
and  enforcements  in  tKis  connection.  While  of  little  interest  to  the 
student  who  confines  himself  to  the  private  law,  or  to  the  general  prac- 
titioner, to  the  public  lawyer  a  fuller  examination  of  the  administra- 
tive decisions  and  actions,  with  regard  to  nuisances,  and  like  matters, 
would  have  been  most  interesting.  But  the  form,  both  in  the  general 
outline,  and  in  the  detail,  is,  as  a  rule,  excellent. 

The  substance  of  the  book  presents  three  merits  found  all  too  in- 
frequently in  law  books,  even  these  which,  like  this,  deal  in  large 
part  with  public  law.  They  are  the  author's  studies  in  comparative 
jurisprudence,  his  historical  studies,  and  his  frequent  reviews  and  crit- 
icisms of  legislation.  It  is  dangerous  for  an  ordinary  law  writer  to 
indulge  in  the  comparative  method  or  do  very  much  in  the  way  of 
history.  But  it  was  to  be  expected  of  Professor  Freund's  broad  attain- 
ments that  his  material  would  be  most  skillfully  selected,  and  that 
perhaps  not  an  illustration  that  he  should  offer  would  fail  to  vivify  his 
exposition.  The  expectation  is  realized.  Moreover  his  review  and 
estimate  of  legislation  is  of  a  very  timely  and  practical,  and  hence  valu- 
able, nature. 
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The  distinction  between  personal  and  civil  liberty  employed  by 
Mr.  Freund  will  hardly  be  favored  by  those  who  have  been  disposed  to 
identify  the  two,  making  personal  liberty  a  sub-head  of  civil  liberty,  as 
it  is  secured  by  the  Constitution  of  the  United  States.  In  considering 
state  liquor  regulation  the  leading  case,  In  re  Rahrer,  receives  but 
a  single  reference,  and  that  only  in  the  foot  note,  and  it  is  not 
called  up  again  in  any  other  connection.  In  view  of  the  astounding 
doctrine  enunciated  by  this  case,  and  what  possibly  is  or  may  be  its 
very  great  effect  on  the  state  police  power,  this  seems  cavalier,  not  to 
say  inadequate,  treatment.  Mr.  Freund  has  strong  views  upon  strike 
and  anti-trust  legislation.  He  is  of  the  opinion  that  "  the  prohibition 
of  strikes  cannot  be  regarded  as  exceeding  the  limits  of  legis- 
lative power,  as  long  as  the  anti-trust  acts  are  upheld  as  consti- 
tutional." For  he  says — and  his  statement  here  would  not  be  gently 
handled  by  those  economists  who  refuse  to  identify  labor  and  goods — 
"  It  is  impossible  to  say  that  there  is  such  difference  between  the  price 
of  labor  and  the  price  of  other  commodities,  that  agreements  to  raise 
the  former  are  beyond  the  legislative  power  of  prohibition,  while 
agreements  to  raise  the  latter  are  subject  to  it."  In  view  of  the  ma- 
jority opinion  in  the  Slaughter  House  Cases,  we  question  the  fairness 
of  the  statement  with  which  the  third  part  opens,  the  statement  that 
"the  Fourteenth  Amendment  has  given  to  liberty,  property  and 
equality  the  highest  protection  of  which  rights  are  capable  under  our 
system  of  government,  and  has  thus  stamped  them  as  the  fundamen- 
tal rights  of  the  individual."  Is  it  not  true  that  the  protection  of  the 
Fourteenth  Amendment  is  not  so  specific  and  certain,  not  so 
thoroughly  safe  guarded,  as  that  afforded  by  the  first  eight  amend- 
ments, hence  is  not  so  "  high  "  a  protection,  and  that  the  first  eight 
amendments,  it  extended  to  cover  process  of  law  in  the  states,  would 
be  the  "  highest  protection  "  ? 

In  many  hundred  details  Professor  Freund  throws  a  most  welcome 
light  upon  points  that  have  long  remained  in  mere  obscurity.  Witness 
his  discussion  of  compulsory  vaccination,  of  the  police  power  of  the 
federal  government,  of  the  relation  of  restraint  of  trade  to  competi- 
tion, etc.  In  view  of  Justice  Holmes' recent  pronouncement  upon  this 
latter  matter,  as  given  in  the  Northern  Securities  case,  one  may  well 
turn  to  Mr.  Freund's  pages  at  this  place,  and  perhaps  recover  his 
shaken  equilibrium.  The  debt  of  obligation  for  this  full,  careful,  and 
admirably  constructed  and  printed  work  is  no  small  one.  It  fills 
not  one  of  the  minor  vexing  wants,  but  a  want  of  great  and  grave  im- 
portance. 

Street  Railway  Reports.  Vol.  I.  Frank  B.  Gilbert.  Albany  : 
Matthew  Bender  &  Co.     1904.     pp.  xvi,  943. 

This  purports  to  be  the  first  of  a  series  of  volumes  collecting  all 
the  cases  decided  in  the  Federal  courts,  in  the  courts  of  last  resort  of 
all  the  States,  and  the  important  cases  decided  in  lower  courts  of 
original  or  appellate  jurisdiction  from  April  1,  1903,  relating  in  any 
way  to  the  management,  operation,  or  control  of  street  railways,  and 
the  rights,  duties,  and  liabilities  of  street  railway  companies.  The 
editor  has  further  annotated  the  more  important  cases,  discussing  the 
principles  involved  and  citing  cases. 
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This  collection  should  prove  useful  to  the  country  practitioner  who 
has  not  available  a  library  such  as  those  open  to  the  metropolitan 
lawyer,  The  latter  will  not,  however,  find  the  series  useful  in  any 
other  field  than  that  served  by  the  digest,  for  if  he  be  a  careful  brief 
maker  he  will  prefer  to  make  his  own  explorations  for  material.  Its 
usefulness  even  as  a  digest  is  perforce  limited  to  the  time  subsequent  to 
April  a  year  ago. 

The  reviewer,  practicing  as  a  counsel  for  railway  interests  has  never 
made  any  practical  use  of  similar  collections  of  cases  upon  steam  rail- 
roads and  very  much  doubts  whether  there  is  any  great  need  for  such 
publications.  The  annotations  are  necessarily  too  brief  to  be  ex- 
haustive or  of  any  great  assistance  to  one  in  making  up  his  brief  or 
argument. 

Handbook  of  The  Law  of  Wills.  George  E.  Gardner.  St. 
Paul,  Minn.  :  West  Publishing  Company.      1903.     pp.  xv,  726. 

This  is  the  twenty-fourth  volume  in  the  Hornbook  Series  and  will 
not  suffer  from  comparison  with  those  heretofore  published.  The 
special  features  of  this  series  are  too  well  known  to  require  comment 
and  must  have  commended  themselves  to  a  large  number  of  legal 
students  and  lawyers,  or  new  volumes,  upon  topics  already  well- 
treated  in  recent  works,  would  not  continue  to  issue  from  the  press  of 
a  company  of  such  standing,  and  one  so  ready  to  respond  to  the 
demands  of  the  profession  ;  yet  the  defects  in  Professor  Gardner's 
work  arise,  in  great  measure,  from  these  very  characteristics.  That 
the  author  has  given  much  time,  thought  and  careful  study  to  its  pre- 
paration is  evident ;  and  that  the  result  is  a  clear  and  accurate  pre- 
sentation of  the  law  on  the  subject  is  gladly  acknowledged  if  such 
acknowledgment  is  understood  to  be  based  upon  the  work  as  a  whole, 
and  not  upon  the  statements  contained  in  the  black-letter  text,  which, 
it  is  submitted  are  in  a  number  of  instances  quite  misleading,  and  in 
others  neither  altogether  complete  nor  accurate. 

These  defects  in  the  black-letter  statements  of  leading  principles 
are,  however,  seldom  due  to  lack  of  care,  or  of  clearness  of  thought 
or  style  on  the  part  of  the  author,  but  are  almost  unavoidable  where 
there  is  a  decided  difference  between  the  decisions  of  a  large  number 
of  courts  of  equal  authority,  or  where,  as  is  especially  true  in  the  law 
of  wills,  statutes  have  greatly  modified  the  law  in  a  majority  of  juris- 
dictions, while  in  others  there  is  an  absence  of  similar  legislation,  or 
where  there  is  quite  a  difference  in  the  wording  of  the  statutes  of  dif- 
ferent States  relating  to  the  same  subject.  As  an  illustration  may  be 
cited  the  black-letter  statement  as  to  the  effect  of  probate  (§  97)  which 
certainly  does  not  represent  the  law  in  a  number  of  the  United  States, 
although  it  does  in  the  majority. 

As  instances  of  statements  which  one  is  tempted  to  criticise,  and 
where  the  defects  do  not  arise  from  the  causes  above  indicated,  atten- 
tion may  be  called  to  the  following :  The  book  opens  with  this 
definition.  "A  will  is  the  expression,  in  the  manner  required  by  law, 
and  operative  for  no  purpose  until  death,  of  that  which  one  may 
lawfully  require  to  be  done  after  his  death."  Inasmuch  as  the  author 
says  that  "The  above  definition  of  a  will  is  offered  for  what  it  is 
worth,"  and  acknowledges  that  "  An  experiment  at  definition  is  dan- 
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gerous  but  very  tempting,"  it  is  evident  that  he  does  not  feel  confi- 
dent that  his  effort  has  been  altogether  successful,  and  it  would  be 
hardly  fair  to  find  much  fault  with  the  result  of  his  experiment ;  but 
it  may  be  pointed  out  that  if  the  definitions  he  criticises  are  objection- 
able as  placing  too  much  importance  on  the  disposition  of  property 
as  an  element  in  a  will,  his  is  equally  objectionable  as  ignoring,  or, 
at  least,  minimizing  that  which  is  such  a  prominent  characteristic  of 
almost  all  wills,  and  unduly  emphasizing  the  element  of  intention  ; 
and  it  would  not  be  very  difficult,  it  is  believed,  to  state  facts  which 
would  come  within  his  definition  where  there  would  be  no  will,  or, 
on  the  other  hand,  to  enumerate  instruments  which  would  not  come 
within  the  definition,  but  which  the  courts  have  held  to  be  wills. 

In  relation  to  holographic  wills,  the  black-letter  text  is  as  follows 
(§  17)  :  "A  holographic  will  is  one  entirely  written  by  the  testator. 
Such  wills  are  purely  creatures  of  statutes,  which  usually  require  that 
they  be  wholly  written,  dated,  and  signed  by  the  testator's  own  hand. 
They  need  no  formal  execution  or  attestation."  As  a  definition  the 
first  sentence  is  correct  and  may  well  stand  by  itself,  and  it  is  submit- 
ted that  wills  coming  within  this  definition  are  not  "  purely  creatures 
of  statutes,"  but  have  been  and  still  are  recognized  in  many  states  as 
"holographic  wills,"  even  though,  in  those  states  no  difference  is 
made  between  such  wills  and  others  as  to  compliance  with  the  statutes 
relating  to  execution  of  wills,  and  in  those  states  ' '  holographic 
wills  "  do  require  formal  execution  and  attestation  to  entitle  them  to 
probate.  Indeed,  in  none  of  the  states  can  it  be  said  with  accuracy 
that  such  wills  are  "creatures  of  statutes"  ;  although  it  may  be  said 
that  the  statutes  of  less  than  one-third  of  the  states  (See  Woerner's 
Law  of  Amer.  Admin.  2nd  Ed.  §  43)  put  wills  of  this  character  in  a 
class  by  themselves,  and  dispense,  as  to  this  class,  with  the  formali- 
ties as  to  execution  required  in  other  cases.  To  prevent  the  foregoing 
criticism  of  some  of  the  statements  of  leading  principles  from  creating 
a  false  impression  it  should  be  said  that  in  a  very  large  majority  of 
cases  they  are  very  carefully  drawn,  and  are  clear  and  accurate ;  and, 
taking  the  entire  text  into  consideration,  it  may  be  stated  without  re- 
serve or  hesitation  that  the  work  is  one  of  the  best  of  those  recently 
published  on  this  subject. 
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RESCISSION  BY  PAROL  AGREEMENT. 

The  discharge  of  a  contract  by  the  parol  agreement  of 
the  parties  would  seem  on  principle  to  require  the  same 
elements  of  mutual  consent  and  consideration  that  are  nec- 
essary for  the  formation  of  simple  contracts;  and  certainly 
this  is  the  general  rule. 

If  the  parties  to  a  bilateral  contract  agree  to  rescind  it 
there  is  no  difficulty  in  regard  to  consideration,  whether 
the  agreement  to  rescind  is  made  before  or  after  the  breach 
of  the  original  contract,  so  long  as  neither  party  has  com- 
pletely performed  his  obligation.  The  promise  of  one 
party  to  forego  his  rights  under  the  contract  is  sufficient 
consideration  for  the  promise  of  the  other  party  to  forego 
his  rights.1 

The  agreement  to  rescind  need  not  be  express.  Mutual 
assent  to  abandon  a  contract  may  be  inferred  from  circum- 
stances3 and  sometimes  from  circumstances  of  a  negative 
character,  such  as  the  failure  to  take  any  steps  looking 
towards  the  enforcement  or  performance  of  the  contract.3 
Also  "  a  subsequent  contract  completely  covering  the  same 
subject-matter,  and  made  by  the  same  parties,  as  an  earlier 
agreement,  but  containing  terms  inconsistent  with  the  former 

1  King  v.  Gillett  (1840)  7  M.  &W.  55;  Farrar*/.  Toliver  (1878)  88  111. 
408;  Rollins  v.  Marsh  (1880)  128  Mass.  116;  Brigham  v.  Herrick  (1899) 
173  Mass.  460,  467;  Blagborne  v.  Hunger  (1894)  101  Mich.  375  ;  Spier  v. 
Hyde  (1903)  78  N.  Y.  App.  Div.  151,  158  ;  Dreifus  v.  Columbian  Salvage 
Co., (1900)  194  Pa.  475,486;  Blood  v.  Enos  (1839)  12  Vt.  625;  Montgom- 
ery v.  American  Central  Ins.  Co.  (1900)  108  Wis.  146,  159. 

2  Green  v.  Wells  2  Cal.  584;  Heinlin  v.  Fish  (1862)  8  Minn.  70-  Fine 
v.  Rogers  (1851)  15  Mo.  315;  Chouteau  v.  Jupiter  Iron  Works  (1887)  94 
Mo.  388;  Wheeden  v.  Fiske  (1870)  50  N.  H.  125.  See  also  cases  cited  in 
note  4  infra. 

3  Hobbs  v.  Columbia  Falls  Brick  Co.  (1892)  157  Mass.  109;  Mowry  v. 
Kirk  (1869)  19  Ohio  St.  375. 


456  COLUMBIA  LAW  REVIEW. 

contract,  so  that  the  two  cannot  stand  together,  rescinds, 
substitutes,  and  is  substituted  for  the  earlier  contract  and 
becomes  the  only  agreement  of  the  parties  on  the  subject."1 

If  the  original  contract  was  unilateral  or  has  since  its 
formation  become  unilateral  by  the  performance  of  one  side 
of  the  contract,  a  mutual  agreement  to  rescind  without 
more  has  no  consideration.  As  one  party  only  was  entitled 
to  anything  under  the  original  contract  at  the  time  of  the 
attempted  rescission,  he  alone  promises  to  give  up  anything 
by  agreeing  to  rescind. 

These  principles  are  clearly  recognized  by  the  decisions2 
'  except  in  two  classes  of  cases  : 

i.  Agreements  made  before  breach  of  a  unilateral  con- 
tract to  discharge  the  promisor. 

2.  Agreements  to  discharge  a  party  to  a  negotiable  in- 
strument, whether  the  agreement  be  made  before  or  after 
maturity  of  the  instrument. 

Agreements  made  before  breach  of  a  Unilateral 
simple  contract  to  discharge  the  promisor. 

In  several  short  cases  decided  about  the  year  1600,  it 
was  decided  or  said  that  such  an  agreement  was  effectual.8 

1  Housekeeper  Pub.  Co.  v.  Swift  (C.  C.  A.  1899)  97  Fed.  Rep.  290. 
See  in  accord,  Patmore  v.  Colburn  (1834)  1  C.  M.  &  R.  65,  71;  Stow  v. 
Russell  (1864)  36  111.  18,  30;  Harrison  v.  Polar  Star  Lodge  (1886)  116  111. 
279,287;  Holbrook  v.  Electric  Appliance  Co.  (1899)  90  111.  App.  86;  West- 
ern Ry.  Equipment  Co.  v.  Missouri  Iron  Co.  (1900)  91  111.  App.  28,  37; 
Thompson  v.  Elliott  (1867)  28  Ind.  55;  Paul  v.  Meservey  (1870)  58  Me. 
419;  Howard  v.  Wilmington,  &c.  R.  Co.  (1843)  1  Gill,  311,  340;  Smith  v. 
Kelly  (1897)  115  Mich.  411;  Chresman  v.  Hodges  (1882)  75  Mo.  413,  415; 
Tuggles  v.  Callison  (1897)  143  Mo.  527,  536;  McClurg  v.  Whitney  (1899)  82 
Mo.  App.  625;  Reinard  v.  Sampson  (1855)  12  N.  Y.  561,  568.  Compare 
Rhoades  v.  Chesapeake,  &c.  R.  Co.  (1901)  49  W.  Va.  494. 

2  Foster  v.  Dawber  (1851)  6  Ex.  851;  Edwards  v.  Walters  (1896)  2 
Ch.  157,  168;  Westmoreland  v.  Porter  (1883)  75  Ala.  452;  Florence  Cotton 
Co.  v.  Field  (1894)  104  Ala.  471;  Mobile  &c.  R.  R.  Co.  v.  Owen  (1898)  121 
Ala.  505;  Swanz/.  Benson  (1877)  31  Ark.  728;  Mendall  v.  Davis  (1885)  46 
Ark.  420;  Davidson  v.  Burke  (1892)  143  111.  139;  Metcalf  v.  Kent  (1898) 
104  Iowa,  487  ;  Averill  v.  Wood  (1889)  78  Mich.  342,  354;  Young  v.  Power 
fi866)  41  Miss.  197;  Northwestern  Nat.  Bank  v.  Great  Falls  Opera  House 
(1899)  23  Mont.  1;  Landon  v.  Hutton  (1892)  50  N.  J.  Eq.  500;  Crawford 
v.  Millspaugh  (1816)  13  Johns.  87;  Whitehill  v.  Wilson  (1832)  3  Pen.  & 
Watts,  405,  413;  Kidder  v.  Kidder  (1859)  33  Pa.  268;  Collyer  v.  Moulton 
(1868)  9R.  I.  90. 

3Coniersand  Holland's  Case  (1588)  2  Leon.  214;  Langden  v.  Stokes 
(1634)  Cro.  Car.  383;  Edwards  v.  Weeks  (1677)  2  Mod.  259.  See  also 
Treswaller  v.  Keyne  (1621),  Cro.  Jac.  620;  May  v.  King  (1701)  12  Mod. 
537;  Weston  v.  Mowlin  (1760)  2  Burr.  969,  978. 
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The  appropriate  words  for  alleging  such  an  agreement 
were  that  the  plaintiff  exonerated  or  discharged  the  defend- 
ant. The  point  seems  not  to  have  been  again  discussed 
until  the  nineteenth  century,  when  several  cases  were  de- 
cided which  touch  upon  it. 

In  King  v.  Gillett,1  the  plea  to  an  action  for  breach  of 
promise  of  marriage  was  that  before  any  breach  the  plain- 
tiff "  absolved,  exonerated,  and  discharged  the  defendant." 
On  special  demurrer  it  was  urged  that  the  plea  should 
have  alleged  rescission  by  mutual  assent.  But  the  plea 
was  held  good  on  the  strength  of  the  early  decisions.  The 
court,  however,  said  the  question  was  merely  as  to  a  mat- 
ter of  form,  for  though  the  plea  was  good,  "yet  we  think 
the  defendant  will  not  be  able  to  succeed  upon  it  at  nisi 
prius,  in  case  issue  be  taken  upon  it,  unless  he  proves  a 
proposition  to  exonerate  on  the  part  of  the  plaintiff,  acceded 
to  by  himself,  and  this  in  effect  will  be  a  rescinding  of  the 
contract  previously  made.*'  It  seems  to  be  supposed  by 
some  writers2  that  this  decision  in  some  way  discredits  the 
early  authorities,  but  this  seems  to  be  a  mistake.  The 
court  simply  said  that  mutual  assent  was  necessary  to  make 
out  the  defence,  but  this  is  not  saying  that  consideration 
was  needed,  and  in  later  decisions  the  English  courts  have 
never  considered  King  v.  Gillett.  As  the  contract  in  that 
case  was  bilateral,  there  was,  undoubtedly,  consideration  if 
there  was  an  agreement  to  rescind.  The  question  was,  as 
the  court  said,  merely  one  of  form. 

Dobson  v.  Espie,3  was  an  action  for  the  breach  of  an  in- 
dependent obligation  to  pay  a  deposit  to  an  auctioneer  as 
security  for  future  performance  of  a  contract  for  the  sale  of 
property,  and  the  defendant  pleaded  leave  and  license. 
On  demurrer  the  court  held  the  plea  bad  as  not  equivalent 
to  "exonerated  and  discharged,"  but  the  implication  is 
clear  that  a  plea  in  the  latter  form  would  have  been  held 
good,  and  one  member  of  the  court,  Bramwell,  B.,  not  only 
says  so,  but  expresses  the  opinion  that  even  in  its  actual 
form  the  plea  was  good,  saying : 

x(i84o)  7  M.  &  W.  55. 

2  Anson  on  Contracts  (10th  ed.)  292  ;   Clark  on  Contracts,  609. 

3  (1857)  2  H.  &N.  79- 
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"  In  an  action  on  a  simple  contract,  a  plea  of  exoneration  before  breach 
is  good.  The  law  is  thus  laid  down  in  Byles  on  Bills,  p.  168,  7th  ed.1:  '  It 
is  a  general  rule  of  law,  that  a  simple  contract  may,  before  breach,  be 
waived  or  discharged,  without  a  deed  and  without  consideration ;  but  after 
breach  there  can  be  no  discharge  except  by  deed  or  upon  sufficient  consid- 
eration.' Assuming,  then,  that  a  plea  of  exoneration  before  breach  would 
have  been  good  in  this  case,  I  thought  that  the  present  plea  might  be  so 
read ;  and,  therefore,  if  sitting  alone,  I  should  have  been  disposed  to  hold 
it  good." 

There  is  a  dictum  to  the  same  effect  by  Lindley,  L.  J.,  in 
the  recent  case  of  Edwards  v.  Walters.3 

It  is  true  that  Parke,  B.,  in  Foster  v.  Dawber,3  said  obiter 
"an  executed  contract  cannot  be  discharged  except  by 
release  under  seal,  or  by  performance  of  the  obligation,  as 
by  payment,  where  the  obligation  is  to  be  performed  by 
payment."  It  is  to  be  noticed,  however,  that  Parke  is  not 
speaking  of  the  situation  before  breach  and  though  his  re- 
mark is  applicable  both  to  broken  and  unbroken  contracts, 
cases  arise  far  more  commonly  in  regard  to  the  former.  In 
any  event,  Parke  was  speaking  without  having  the  author- 
ities before  him  and  with  his  mind  addressed  to  another 
matter.  In  view  of  the  later  case  of  Dobson  v.  Espie,4  the 
English  law  seems  still  to  be  that  exoneration  before  breach 
is  good  without  consideration. 

In  the  United  States  there  are  a  few  dicta5  to  the  same 
effect,  and  there  is  a  decision  in  Wisconsin6  involving  the 
point,  which  held  the  exoneration  good.  But  there  are  au- 
thorities of  contrary  effect,7  and  in  view  of  this  as  well  as 
the  opinion  of  American  text  writers,8  and  the  absence  of 
any  underlying  principle  to  support  the  English  doctrine, 
it  seems  probable  that  consideration  will,  in  most  states,  be 
held  essential. 

'So  in  16th  ed.,  p.  311 ;  1  Smith's  Leading  Cases  (nth  Eng.  ed.)  350, 
(9th  Am.  ed.)  614. 

2  (1896)  2  Ch.  157,  168.       3  (1851)6  Ex.  851.       4  (1857)  2H.  &  N.  79. 

6  Robinson  v.  McFaul  (1854)  19  Mo.  549;  Seymours.  Minturn  (1819) 
17  Johns.  169,  175;  Kelly  v.  Bliss  (1882)  54  Wis.  187,  191. 

6 Hathaway  v.  Lynn,  75  Wis.  551. 

7  Hale  v.  Dressen  (1899)  76Minn.  183  ;  CollyerT/.  Moulton  (1868)  9  R.  I. 
90;  Ripley  v.  y£tna  Ins.  Co.  (1864)  30  N.  Y.  136,  164.  See  also  Bowman 
v.  Wright  (1902)  65  Neb.  661  ;  Purdy  v.  Rome,  etc.,  R.  Co.  (1891)  125 
N.  Y.  209. 

8  Clark  on  Contracts,  608  ;  Harriman  on  Contracts  (2d  ed.)  §  505  ;  24 
Am.  &  Eng.  Encyc.  of  Law  (2d  ed.)  287. 
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Agreement  to  Discharge  a  Party  to  a  Negotiable 

Instrument. 
The  following  extract  from  the  opinion  of  Parke,  B.,  in 
Foster  v.   Dawber1,  the  leading  case  on  the  Subject  suffi- 
ciently expresses  the  English  law  prior  to  the  enactment  of 
the  Bills  of  Exchange  Act  in  1882. 

"  Mr.  Willes  disputed  the  existence  of  any  rule  of  law  by  which  an  ob- 
ligation on  a  bill  of  exchange  by  the  law  merchant  can  be  discharged  by 
parol,  and  he  questioned  the  decisions,  and  contended  that  the  authorities 
merely  went  to  show  that  such  an  obligation  might  be  discharged  as  to 
remote  but  not  as  between  immediate  parties.  The  rule  of  law  has  been 
so  often  laid  down  and  acted  upon,  although  there  is  no  case  precisely  on  the 
point  as  between  immediate  parties,  that  the  obligation  on  a  bill  of  ex- 
change may  be  discharged  by  express  waiver,  that  it  is  too  late  now  to 
question  the  propriety  of  that  rule.  In  the  passage  referred  to  in  the  work 
of  my  brother  Byles,  the  words  '  it  is  said  '  are  used,  but  we  think  the  rule 
there  laid  down  is  good  law.  We  do  not  see  any  sound  distinction  be- 
tween the  liability  created  between  immediate  and  distant  parties.  Whether 
they  are  mediate  or  immediate  parties  the  liability  turns  on  the  law  mer- 
chant, for  no  person  is  liable  on  a  bill  of  exchange  except  through  the 
law  merchant ;  and,  probably,  the  law  merchant  being  introduced  into  this 
country,  and  differing  very  much  from  the  simplicity  of  the  common  law, 
at  the  same  time  was  introduced  that  rule  quoted  from  Palliet  "  as  prevail- 
ing in  foreign  countries,  viz.,  that  there  may  be  a  release  and  discharge 
from  a  debt  by  express  words,  although  unaccompanied  by  satisfaction  or 
by  any  solemn  instrument.  Such  appears  to  be  the  law  of  France,  and 
probably  it  was  for  the  reason  above  stated  that  it  has  been  adopted  here 
with  respect  to  bills  of  exchange.  But  Mr.  Willes  further  contended,  that 
though  the  rule  might  be  true  with  respect  to  bills  of  exchange,  it  did  not 
apply  to  promissory  notes,  inasmuch  as  they  are  not  put  upon  the  same  foot- 
ing as  bills  of  exchange  by  the  statute  law.  The  negotiability  of  promis- 
sory notes  was  created  by  the  statute  3  &  4  Anne,  c.  9,  which  recites  that 
'  notes  in  writing  signed  by  the  party  who  makes  the  same,  whereby  such 
party  promises  to  pay  unto  any  other  person  or  his  order  any  sum  of  money 
therein  mentioned  are  not  assignable  or  indorsable  over,  within  the  custom 
of  merchants  to  any  other  person  '  (that  is  one  of  the  properties  promissory 
notes  are  recited  not  to  have)  ;  '  and  that  such  persons  to  whom  the  sum  of 
money  mentioned  in  such  note  is  payable  cannot  maintain  an  action  by  the 
custom  of  merchants  against  the  person  who  first  made  and  signed  the 
same ;  and  that  any  person  to  whom  such  note  shall  be  assigned,  indorsed 
or  made  payable,  could  not,  within  the  said  custom  of  merchants,  maintain 
any  action  upon  such  note  against  the  person  who  first  drew  and  signed 
the  same. '  That  appears  to  apply  to  cases  of  the  original  liability  on  a 
note,  as  well  as  to  those  cases  where  the  liability  has  been  created  by  the 
assignment  of  that  instrument.  Now  bills  of  exchange  and  promissory 
notes  differ  from  other  contracts  at  common  law  in  two  important  particu- 

1  (1851)  6  Ex.  839,851. 

2  Manuel  de  Droit  Civil,  Code  Civ.,  liv.  3,  tit.  3,  s.  3. 
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lars  :  first,  they  are  assignable,  whereas  chosesin  action  at  common  law  are 
not ;  and  secondly,  the  instrument  itself  gives  a  right  of  action,  for  it  is  pre- 
sumed to  be  given  for  value,  and  no  value  need  be  alleged  as  a  consideration 
for  it.  In  both  these  important  particulars  promissory  notes  are  put  on  the 
same  footing  as  bills  of  exchange  by  the  statute  of  Anne,  and,  therefore 
we  think  the  same  law  applies  to  both  instruments.  This  court  was  of  this 
opinion  in  a  case  of  Mayhew  v.  Cooze, l  in  which  there  was  a  plea  similar 
to  the  present,  although  the  expression  of  that  opinion  was  not  necessary 
for  the  decision  of  that  case."  2 

The  Bills  of  Exchange  Act  now  provides:3 

"  62  (1)  When  the  holder  of  a  bill 4  at  or  after  its  maturity  absolutely 
and  unconditionally  renounces  his  rights  against  the  acceptor  the  bill  is 
discharged.  , 

The  renunciation  must  be  in  writing,  unless  the  bill  is  delivered  up  to 
the  acceptor. 

(2)  The  liabilities  of  any  party  to  a  bill  may  in  like  manner  be  renounced 
by  the  holder  before,  at,  or  after  its  maturity,  but  nothing  in  this  section 
shall  affect  the  rights  of  a  holder  in  due  course  without  notice  of  the 
renunciation.  " 

The  requirement  of  a  writing  effected  a  change  in  the 
English  law.     It  was  adopted  from  the  Scotch  law.5 

The  doctrine  of  Foster  v.  Dawber  was  never  adopted 
by  the  American  courts  and  it  was  uniformly  held  that  con- 
sideration was  necessary  to  make  effectual  an  agreement  to 
discharge  a  party  to  a  negotiable  instrument.6    The  drafts- 

1  23d  November,  1849,  not  reported. 

2  In  White  v.  Bluett  (1853)  23  L.  J.  Ex.  (N.  S.)  36,  the  defendant, 
when  sued  upon  a  promissory  note,  pleaded  an  agreement  by  the  payee  to 
discharge  it  in  consideration  of  an  agreement  by  the  defendant  to  forbear 
to  make  certain  complaints.  The  court  held  the  alleged  consideration 
insufficient  and  gave  judgment  for  the  plaintiff,  but  as  the  forbearance 
asked  for  was  in  fact  given  and  as  there  was  nothing  illegal  in  the  bargain, 
it  is  difficult  to  see  why  the  doctrine  of  Foster  v.  Dawber,  to  which  Parke, 
B.,  alluded,  should  not  have  been  applied.         3  45  &  46  Vict.  c.  61. 

4  The  provisions  of  this  section  are  made  applicable  to  promissory 
notes  by  Sec.  89.        6  Chalmers'  Bills  of  Exchange  (5th  ed.)  212. 

6Maness7/.  Henry  (189 1)  96  Ala.  454;  Scharf  v.  Moore  (1893)  102 
Ala.  468 ;  Upper  San  Joaquin  Co.  v.  Roach  (1889)  78  Cal.  552  ;  Rogers  v. 
Kimball  (1898)  121  Cal.  247;  Heckman  v.  Manning  (1879)  4  Col.  543  ; 
Adamson  v.  Lamb  (1834)  3  Blackf.  446;  Denman  v.  McMahin  (1871)  37 
Ind.  241  ;  Carter  v.  Zenblin  (1879)  68  Ind.  437 ;  Hanlon  v.  Doherty  (1886) 
109  Ind.  39 ;  Franklin  Bank  v.  Severin  (1890)  124  Ind.  317;  Shaw  v. 
Pratt  (1839)  22  Pick.  305;  Smith  v.  Bartholomew  (1840)  1  Met.  276; 
Bragg  v.  Danielson  (1886)  141  Mass.  195;  Hale  v.  Dressen  (1899)76 
Minn.  183;  Henderson  v.  Henderson  (1855)  21  Mo.  379;  Irwin  v.  John- 
son (1882)  36  N.  J.  Eq.  347  ;  Crawford  v.  Millspaugh  (1816)  13  Johns.  87  ; 
Seymour  v.  Minturn  (1819)  17  Johns.  169;  Campbell's  Est.  (1847)  7  Pa. 
St.  100,  101  ;  McGuire?/.  Adams  (1848)  8  Pa.  St.  286;  Kidder  v.  Kidder 
(1859)  33  Pa.  268;  Horner's  App.  (1882)  2  Pennypacker  289 ;  Corbett  v. 
Lucas  (1827)  4  McCord  L.  323. 

See,  however,  Nolan  v.  Bank  of  New  York  (1873)  67  Barb.  24,  34. 
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man  of  the  American  Negotiable  Instruments  Law,1  how- 
ever, copied  the  provision  of  the  English  act,  and  in  States 
where  this  law  has  been  enacted,2  therefore,  a  written 
renunciation  or  discharge  is  good  without  consideration. 

Written  Contracts. 

"  By  the  general  rules  of  the  common  law,  if  there  be  a 
contract  which  has  been  reduced  into  writing,  it  is  compe- 
tent to  the  parties,  at  any  time  before  breach  of  it,  by  a 
new  contract  not  in  writing,  either  altogether  to  waive,  dis- 
solve or  annul  the  former  agreement,  or  in  any  manner  to 
add  to,  or  subtract  from,  or  vary,  or  qualify  the  terms  of 
it,  and  thus  to  make  a  new  contract,  which  is  to  be  proved, 
partly  by  the  written  agreement,  and  partly  by  the  subse- 
quent verbal  terms  engrafted  upon  what  will  be  thus  left  of 
the  written  agreement."3 

It  is  also  true  that  if  the  agreement  to  discharge  or  vary 
a  contract  is  made  after  its  breach,  it  is  immaterial  whether 
the  original  bargain  was  or  was  not  in  writing.  The  later 
agreement  is  an  accord,  and  if  the  parties  so  intend  will 
operate  at  once  without  performance  to  discharge  the  lia- 
bility for  breach  of  the  original  contract.4 

If  an  executory  contract  is  within  the  Statute  of  Frauds 
and  is  in  writing  or  a  proper  written  memorandum  has  at 

1  Crawford  Negot.  Inst.  Law,  §  203. 

2  New  York  Laws  of  1897  Ch.  612.  New  York  Laws  of  1898  Ch.  336. 
Connecticut  Laws  of  1897  Ch.  74.  Colorado  Laws  of  1897  Ch.  64.  Florida 
Laws  of  1897  Ch.  4524.  Massachusetts  Laws  of  1898  Ch.  533.  Massa- 
chusetts Laws  of  1899  Ch.  130.  Maryland  Laws  of  1898  Ch.  119.  Virginia 
Laws  of  1897-8  Ch.  866.  Rhode  Island  Laws  of  1899  Ch.  674.  Tennessee 
Laws  of  1899  Ch.  94,  North  Carolina  Laws  of  1899  Ch.  733.  Wisconsin 
Laws  of  1899  Ch.  356.  North  Dakota  Laws  of  1899  Ch.  113.  Utah  Laws  of 
1899  Ch.  149.  Oregon  Laws  of  1899  Sen.  Bill  27.  Washington  Laws  of 
1899  Ch.  149.  Dis.  of  Columbia  Laws  of  1899  U.  S.  Stats.  Arizona  R.  S. 
1901  Title  XLIX,§§  3304-3491.  Pennsylvania  Laws  of  1901  Ch.  162.  Ohio 
Laws  of  1902  Sen.  Bill  10;  Iowa  Laws  of  1902  Ch.  130.  New  Jersey 
Laws  of  1902  Ch.  184.  Montana  Laws  of  1903  Ch.  121.  Idaho  Laws  of 
1903,  Sen.  Bill  86.     Kentucky  Laws  of  1904.     Louisiana  Laws  of  1904. 

3Goss2/.  Lord  Nugent  (1833)  5  B.  &  Ad.  58,  64.  See  in  accord  Pioneer 
Savings  Co.  v.  Nonnemacher  (Ala.  1900)  30  So.  Rep.  79;  Swain  v.  Sea- 
mens  (1869)  9  Wall.  254,  271  ;  Calliope  Min.  Co.  v.  Herzinger  (1895)  2I 
Col.  482;  Wards/.  Walton  (1853)  4  Ind.  75;  Walters.  Victor  G.  Bloede 
Co.  (1901J  94  Md.  80,  85  ;  Cummings  v.  Arnold  (1842)  3  Met.  486,  489; 
Bartons.  Gray  (1885)  57  Mich.  622;  Van  Santvoord  v.  Smith  (1900)  79 
Minn.  316  ;  Chouteau  v.  Jupiter  Iron  Works  (1887)  94  Mo.  388  ;  Warren  v. 
Mayer  Mfg.  Co.  (1900)  161  Mo.  112,  121  ;  Bryan  v.  Hunt  (1857)  4  Sneed, 
543;  Montgomery  v.  American  Ins.  Co.  (1900)  108  Wis.  146,  159. 

4  17  Harv.  L.  Rev.  464. 
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some  time  been  made,  a  subsequent  oral  agreement  to 
rescind  the  contract  is  effectual  if  the  oral  agreement  ful- 
fills the  requisites  of  a  contract  at  common  law.  The  Stat- 
ute of  Frauds  does  not  mention  contracts  of  rescission  or 
discharge  and  such  contracts  are  therefore  not  affected  by 
its  terms.1  An  exception  to  this  rule  should,  perhaps,  be 
made  in  the  case  of  contracts  relating  to  land.  As  such  con- 
tracts create  immediately  an  equitable  interest  in  the  land,2 
the  contract  to  rescind  necessarily  involves  the  surrender  of 
an  interest  in  land.  This  has  been  so  held3  and  the  reasoning 
seems  unanswerable,  but  there  is  contrary  authority,4  which 
takes  no  distinction  between  contracts  for  an  interest  in  land 
and  other  contracts  within  the  statute.  If  the  agreement 
to  rescind  was  paid  for,  or  anything  was  done  in  accordance 
with  the  agreement  which  could  operate  as  an  accord  and 
satisfaction,  the  original  agreement  is  doubtless  effectually  dis- 
charged.6 On  the  other  hand  it  should  be  noticed  that  if  a 
contract  has  been  partly  executed  by  the  transfer  of  either 
real  or  personal  property,  an  agreement  of  rescission  which 
contemplates  not  simply  a  discharge  of  unexecuted  obliga- 
tions but  a  re-transfer  of  the  property  must  certainly  be 
within  the  sections  of  the  statute  relating  to  sales  of  land 
or  that  relating  to  sales  of  goods. 

More  difficult  questions  are  presented  when  the  subse- 
quent oral  agreement  does  not  purport  totally  to  rescind 
but  only  to  vary  some  of  the  terms  of  an  original  bargain, 
which  was  within  the  Statute  of  Frauds  but  of  which  a 
memorandum    had    been    made,    it   seems  clear  on  princi- 

1  Goss  v.  Lord  Nugent  (1833)  5  B.  &  Ad.  58,  66. 

2  Equitable  interests  are  within  the  statutes.  Toppin  v.  Lomas  (1855) 
16  C.  B.  145;  Smiths.  Burnham  (1838)  3  Sumn.  435;  Dougherty  v.  Cat- 
lett  (1889)  129  111.  431  ;  Browne  on  the  Statute  of  Frauds,  §  229. 

3Catlett  v.  Dougherty  (1886)  21  111.  App.  116  [see  Dougherty  v.  Catlett 
(1889)  129  111.  431] ;  Dialt/.  Crain  (1853)  10  Tex.  444,  454  [see  also  Huffman 
v.  Mulkey  (1890)  78  Tex.  556]. 

4  Goss  v.  Lord  Nugent  (1833)  5  B.  &  Ad.  58,  66;  [see,  however,  Har- 
vewv.  Graham  (1836)  5  A.  &  E.  61,  73];  Buel  v.  Miller  (1827)  4  N.  H.  196; 
Boyce  v.  McCulloch  (1842)  3  W.  &  S.  429;  Brownfield's  Ex.  v.  Brownfield 
(1892)  151  Pa.  565.  See  also  Browne  on  the  Statute  of  Frauds,  §  431 
et  seq. 

5Burns  v.  Fidelity  Real  Estate  Co.  (1892)  52  Minn.  31,  36  ;  Warren  v. 
Mayer  Mfg.  Co.  (1906)  161  Mo.  112,  122;  Long  v.  Hartwell  (1870)  36  N. 
J.  L.  116;  Miller?/.  Pierce  (1889)  104  N.  C.  389;  Jones  v.  Booth  (1882)  38 
Ohio  St.  405  ;  Phelps  v.  Seely  (1872)  22  Gratt.  573 ;  Jordan  v.  Katz  (1893) 
89  Va.  628,  630. 
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pie  that  no  right  of  action  can  lie  for  breach  of  the 
second  agreement  or  of  the  first  and  second  combined. 
To  allow  such  a  right  would  be  to  enforce  a  contract 
within  the  statute  when  some  terms  at  least  of  the  con- 
tract were  oral.1  On  the  other  hand,  if  the  terms  of 
the  oral  contract  have  been  performed,  such  performance 
operates  as  a  satisfaction  of  the  liability  on  the  original  con- 
tract. The  Statute  of  Frauds  does  not  apply  to  executed 
contracts,  so  that  when  the  oral  agreement  is  performed  its 
performance  has  the  effect  which  the  parties  agreed  it 
should  have.2  If  the  terms  of  the  oral  agreement  have  not 
been  performed,  the  original  contract  still  remains  in  force. 
Though  an  oral  agreement  to  rescind  without  more  would 
be  effectual,  where  the  rescission  is  to  be  effected  only  by 
the  necessary  implication  contained  in  the  agreement  to 
substitute  a  new  contract  differing  in  some  of  its  terms  from 
the  old  one,  there  can  be  no  rescission  if  the  agreement  for 
substitution  is  invalid.3  Even  if  one  party  offers  to  per- 
form his  promise  under  the  new  agreement,  the  other  party 
may,  according  to  the  better  view,  still  insist  on  the  original 
contract,  and  refuse  to  accept  the  substituted  performance 
to  which  he  had  orally  agreed.4  In  an  early  case,6  however, 
the  Supreme  Court  of  Massachusetts  adopted  a  distinction 

1  Stead  v.  Dawber  (1839)  10  A.  &  E.  57  (overruling  Cuff  v.  Perm  (1813) 
I  M.  &  S.  21);  Marshall  v.  Lynn  (1840)  6  M.  &  W.  116;  Noble  v.  Ward 
(1866)  L.  R.  1  Ex.  117;  Carpenters.  Galloway  (1881)  73  Ind.  418;  Brad- 
ley v.  Harter  (1900)  156  Ind.  499;  Cummings  v.  Arnold  (1842)  3  Met.  486, 
491;  King  v.  Faist  (1894)  161  Mass.  449,  456;  Heisley  v.  Swanstrom 
(1889)  40  Minn.  199;  Burns  v.  Fidelity  Real  Est.  Co.  (1892)  52  Minn.  31 ; 
Thompson  v.  Thompson  (1899)  78  Minn.  379 ;  Rucker  v.  Harrington  (1892) 
52  Mo.  App.  481;  Warrens.  Mayer  Mfg.  Co.  (1900)  161  Mo.  112;  Dana 
v.  Hancock  30  Vt  616. 

2  Moore  v.  Campbell  (1854)  10  Ex.  323  ;  Leather  Cloth  Co.  v.  Hierony- 
mus  (1875)  L.  R.  10  Q.  B.  140  ;  Swain  v.  Seamens  (1869)  9  Wall.  254  ;  Long 
v.  Hartwell  (1 870)  34  N.  J.  L.  1 1 6,  1 27  ;  Jackson  v.  Litch.  ( 1 869)  62  Pa.  45 1  ; 
Ladd  v.  King  (1849)  1  R.  I.  224,  231 :  Cf.  Dana  v.  Hancock  30  Vt.  616. 

3  Noble  v.  Ward  (1867)  L.  R.  2  Ex.  135  ;  Hasbrouck  v.  Tappen  (1818) 
15  Johns.  200;  Barton  v.  Gray  (1885)  57  Mich.  622,  632. 

'Stowells.  Robinson  (1837)  3  Bing.  N.  C.  937 ;  Noble  v.  Ward  (1867) 
L.  R.  2  Ex.  135 ;  Plevins  v.  Downing  (1876)  1  C.  P.  D.  220;  Swain  v.  Sea- 
mens (1869)  9  Wall.  254,  271  ;  Lawyers.  Post  (1901)  109  Fed.  Rep.  512; 
Bradley  v.  Harter  ( 1 901)  156  Ind.  499;  Walter  v.  Victor  G.  Bloede  Co. 
(1901)  94  Md.  80 ;  Rucker  v.  Harrington  (1892)  52  Mo.  App.  481  ;  Warren 
v.  Mayer  Mfg.  Co.  (1900)  161  Mo.  112;  Clark  v.  Fey  (1890)  121  N.  Y.  470. 
See  also  Dana  v.  Hancock,  30  Vt.  616.  Cummings  v.  Arnold  (1842),  3 
Met.  486. 

5  Cummings  v.  Arnold  (1842)  3  Met.  486. 
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that  was  suggested  by  Lord  Ellenborough  in  Cuff  v.  Penn. 1 
between  the  contract  and  its  performance.  "  The  statute," 
Wilde,  J.,  says,  "  requires  a  memorandum  of  the  bargain  to 
be  in  writing,  that  it  may  be  made  certain  ;  but  it  does  not 
undertake  to  regulate  its  performance.''  The  court  then 
proceeds  to  argue  that  as  a  substituted  performance  would 
operate  as  a  satisfaction  of  the  original  contract,  and  tender 
is  equivalent  to  performance,  the  plaintiff  could  sue  on  the 
original  contract  and  prove  in  support  of  it  an  offer  to  per- 
form with  the  alterations  later  agreed  upon.  But  the  pre- 
vailing view  is  that  even  in  the  case  of  a  binding  contract 
of  accord,  tender  is  not  equivalent  to  performance,  and  there 
is  no  satisfaction  even  if  the  tender  is  wrongfully  refused.3 
However  this  may  be,  a  tender  where  there  is  no  obligation 
to  accept  it  cannot  possibly  have  the  effect  of  performance. 
The  learned  author  of  the  leading  text  book  on  the  subject3 
gives  his  approval  to  the  decision,  but  the  current  of  au- 
thority seems  strongly  against  it. 

No  distinction  is  taken  in  the  cases  between  large 
changes  from  the  original  agreement  and  slight  ones,  such 
as  the  extension  for  a  brief  period  of  the  time  for  perform- 
ance. The  validity  of  such  a  distinction  has  been  explicitly 
denied.4  "  Every  part  of  the  contract  in  regard  to  which 
the  parties  are  stipulating  must  be  taken  to  be   material."6 

Though  an  attempted  oral  modification  of  a  contract 
within  the  statute  is  wholly  ineffectual  to  accomplish  the 
intent  of  the  parties,  yet  the  actual  forbearance  by  one 
party  at  the  request  of  the  other  to  enforce  a  contract  at 
the  time  when  performance  was  due  may  produce  impor- 
tant legal  consequences.  In  Oglez\  Vane6  it  was  held  that 
the  plaintiff  who  had  contracted  to  buy  iron  from  the  de- 
fendant in  July,  and  who,  after  waiting  at  the  defendant's 

1  (1813)  1  M.  &  S.  21.  The  suggestion  was  repudiated  in  Stead  v. 
Dawber  (1839)  10  A.  &  E.  57,  and  Marshall  v.  Lynn  (1840)  6  M.  &  W.  109, 
and  is  wholly  discredited  in  England. 

3  17  Harv.  L.  Rev.  462. 

3  Browne  on  the  Statute  of  Frauds  §  424.  See  also  Smith  v.  Loomis 
(1883)  74  Me.  503;  Lee  v.  Hawks  (1891)  68  Miss.  669.  Cf.  Wiessner  v. 
Ayer  (1900)  176  Mass.  425. 

4Goss  v.  Lord  Nugent  (1833),  5  B.  &  Ad.  67;  Harvey  v.  Grabham 
(1836)   5  A.  &  E.  74  ;  Marshall  v.  Lynn  (1840),  6  M.  &  W.  116. 

•Per  Parke,  B.,  Marshall  v.  Lynn  (1840)  6  M.  &  W.  116,  117. 

6  (1867)  L.  R.  2  Q.  B.  275 ;  (1868)  L.  R.  3  Q.  B.  272. 
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request  till  the  following  February,  then  bought  in  the 
market,  could  charge  the  defendant  for  damages  based  on 
the  price  in  February,  though  the  price  was  higher  then 
than  in  July.  The  court  relied  to  some  extent  on  the  fact 
that  though  there  was  forbearance  at  the  defendant's  re- 
quest there  was  no  agreement  to  forbear,  but  it  seems  an 
agreement  would  have  made  no  difference,  for  the  agree- 
ment would  neither  have  rescinded  the  original  contract 
nor  have  had  any  effect  itself,  except  in  so  far  as  it  was 
performed. * 

In  Hickman  v.  Haynes,3  the  plaintiff  had  agreed  to  sell 
and  the  defendant  to  buy  iron  in  the  future.  The  defend- 
ant had  requested,  before  the  time  for  performance,  an  en- 
largement of  the  time  for  taking  delivery.  This  was 
granted,  but  the  defendant  ultimately  refused  altogether  to 
take  the  iron.  In  an  action  on  the  contract  the  defendant 
set  up  that  the  plaintiff  was  not  himself  ready  and  willing 
to  perform  the  contract  at  the  time  when  performance  was 
due  according  to  the  written  memorandum.  The  court 
held  that  though  before  that  time  "  either  party  could  have 
changed  his  mind  and  required  the  other  to  perform  the 
contract  according  to  its  original  terms,"3  yet  after  having 
induced  the  plaintiff  to  withhold  delivery  the  defendant 
could  not  thereafter  insist  that  prompt  delivery  was  a  con- 
dition precedent  to  a  right  of  action.  In  this  case,  as  in 
the  preceding,  the  court  said  there  was  no  agreement  to 
forbear,  but  merely  a  voluntary  forbearance,  but  here  also 
it  is  hard  to  see  that  a  mutual  agreement,  which  was  unen- 
forceable, would  have  altered  the  decision.4 

If  so  much  of  a  contract  as  is  within  the  Statute  of 
Frauds  is  fully  performed,  other  obligations  or  liabilities  on 
the  contract  may  obviously  be  discharged  or  modified  in 
any  way  that  contracts  not  within  the  statute  may  be.    Thus 

1  Smiley  v.  Barker  (C.  C.  A.  1897),  83  Fed.  Rep.  684  ;  Barton  v.  Gray 
(1885)  57  Mich.  622,  636;  see  Hasbrouck  v.  Tappen  (1818),  15  Johns.  200. 
Cf.  Sanderson  v.  Graves  (1875),  L.  R.  10  Ex.  234. 

2  (1875)  L.  R.  10  C.  P.  598. 

3  Quaere  if  the  change  of  mind  was  so  near  the  time  for  performance 
as  to  make  performance  extremely  difficult  for  the  other  party.  See  Tyers 
v.  Rosedale  Co.  (1873),  L.  R.  8  Ex.  305;  (1875)  L.  R.  10  Ex.  195. 

4Smiley  v.  Barker  (C.  C.  A.  1897),  83  Fed.  Rep.  684;  Barton  v.  Gray 
(1885)  57  Mich.  622,  636.  But  see  Sanderson  v.  Graves  (1875)  L.  R.  10 
Ex.  234. 
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in  Negley  v.  Jeffers,1  there  was  a  contract  for  the  sale  ot 
land  and  the  land  was  actually  conveyed.  After  the  con- 
veyance an  agreement  was  made  by  the  vendee  for  valuable 
consideration  to  waive  certain  conditions  precedent  to  his 
obligation  to  pay  the  price.  It  was  held  this  agreement 
though  oral  was  binding. 

Contracts  Under  Seal. 

If  the  original  contract  was  under  seal  the  same  ques- 
tions are  presented  with  the  additional  difficulty,  which  at 
common  law  was  insuperable,  that  an  obligation  by  deed 
could  not  be  discharged  or  varied  by  anything  of  inferior 
nature.2 

This  rule  was  applicable  to  any  discharge  attempted 
either  before  breach  of  the  deed  or  after  the  breach  of  the 
deed  if  the  obligation  created  by  the  deed  was  to  pay  a 
fixed  sum  of  money.  If,  however,  a  covenant  was  for  the 
performance  of  anything  other  than  the  payment  of  a  fixed 
sum  of  money,  breach  of  the  covenant  gave  rise  merely  to 
a  right  of  action  for  unliquidated  damages,  and  such  a  right 
of  action  was  subject  to  the  same  rules  as  to  discharge  that 
are  applicable  to  simple  contracts.3 

Accordingly,  if  an  obligation  under  seal  created  reci- 
procal rights,  a  mutual  agreement  before  breach  of  the 
obligation  to  surrender  such  rights  or  to  substitute  others 
for  them  did  not  discharge  or  alter  the  effect  of  the  deed.4 
The  suggested  mutual  agreement  by  parol  evidently  con- 
tains all  the  requisite  elements  of  a  contract,  but  there 
seems  no  recognition  of  its  validity  as  a  contract  in  any 
decision  before  the  beginning  of  the  nineteenth  century, 
and  it  is  hard  to  distinguish  it  from  an  unexecuted  accord 
which  was  held  not  valid  as  a  contract.5     In  Nash  v.  Arm- 

1  (1875)  28  Ohio  St.  90 

2  See  cases  infra  and  also  17  Harv.  L.  Rev.  466. 

3  Blake's  Case,  6  Rep.  342. 

4  Rogers  v.  Payne  (1768)  2  Wils.  376  ;  Braddick  v.  Thompson  (1807) 
8  East.  344;  West  v.  Blakeway  (1841)  2  Man.  &  G.  729;  Ellen  v.  Topp 
(1851)6  Ex.  424  ;  Herzog  v.  Sawyer  (1883)  61  Md.  344,  352 ;  see  also  17 
Harv.  L.  Rev.  466. 

6  Allen  v.  Harris  (1695)  1  Ld.  Raym.  122  ;  Lynn  v.  Bruce  (1794)  2  H. 
Bl.  317  ;  Reeves  v.  Hearn  (1836)  1  M.  &  W.  323. 
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strong,1  however  (which  was  decided  after  the  passage  of 
the  Common  Law  Procedure  Act  of  18542  had  per- 
mitted the  use  of  equitable  pleas  at  law),  it  was  held  that  such 
a  parol  agreement  was  not  only  in  itself  a  binding  contract, 
but  it  was  also  said  that  the  performance  of  the  contract 
would  "  be  ground  for  an  unconditional  perpetual  injunc- 
tion against  proceeding  upon  the  deed,"  and  consequently 
would  be  the  basis  of  a  good  equitable  plea  in  an  action  at 
law.  At  the  present  day  this  doctrine  would  be  generally 
accepted.  Indeed,  many  modern  authorities  go  farther 
than  this.  Even  though  the  parol  agreement  has  not  been 
performed,  if  it  was  intended  in  substitution  of  the  earlier 
sealed  contract,  this  intention  is  frequently  given  full  effect. 
In  jurisdictions  where  by  statute  the  effect  of  a  seal  has 
been  abolished  or  seriously  diminished,  this  result  is  based 
on  clear  principle,  for  if  a  contract  under  seal  is  reduced  to 
the  level  of  a  mere  written  contract  in  other  respects,  there 
is  no  reason  why  it  should  not  be  discharged  or  varied  by 
subsequent  written  or  oral  bargains.3  But  in  leading  juris- 
dictions, where  seals  still  have  in  most  respects  their  old 
value,  the  rule  forbidding  discharge  or  variation  by  parol 
has  been  done  away  with.4  In  some  jurisdictions,  how- 
ever, this  rule  still  persists,6  and  as  it  has  the  support  of  the 

1  (1861)  10  C.  B.  N.  S.  259.  In  Braddick  v.  Thompson  (1807)  8  East 
344,  346,  the  court  said  obiter  in  denying  that  a  parol  agreement  could  dis- 
charge a  bond  :  "  His  only  remedy  was  by  bringing  a  cross-action  upon  the 
agreement  against  the  plaintiff,  for  suing  upon  the  bond  in  breach  of  such 
agreement." 

2  S.  8 3, 

*  So  held  in  Barton  v.  Gray  (1885)  57  Mich.  634;  Blagborne  v.  Hun- 
ger (1894)  101  Mich.  375  ;  Bowman  v.  Wright  (1902)  65  Neb.  661  ;  Mcin- 
tosh v.  Miner  (1899)  37  N.  Y.  App.  Div.  483. 

*  Steeds  v.  Steeds  (1889)  22  6.  B.  D.  537  ;  Canal  Co.  v.  Ray  (1879)  101 
U.  S.  522  ;  Hastings  v.  Lovejoy  (1885)  140  Mass.  261  ;  Tuson  v.  Crosby 
(1899)  172  Mass.  478  ;  Stees  v.  Leonard  (1874)  20  Minn.  494;  McGrann  v. 
North  Lebanon  R.  Co.  (1857)  29  Pa.  82  ;  Hamilton  v.  Hart  (1885)  109  Pa. 
629  ;  Hydeville  Co.  v.  Eagle  R.  R.  Co.  (1872)  44  Vt.  395  ;  see  also  Phelps 
v.  Seely  (1872)  22  Gratt.  573. 

8  Miller  v.  Hemphill  (1849)  9  Ark.  488  ;  Levy  v.  Very  (1851)  12  Ark. 
148;  Smith  v.  Lewis  (1856)  24  Conn.  624;  Tischler  v.  Kurtz  (1895)  35  Fla. 
323;  Sinard  v.  Patterson  (1834)  3  Blackf.  353;  McMurphy  v.  Garland 
(1867)  47  N.  H.  316;  ArmijoTA  Abeytia  (1891)  5  N.  Mex.  533;  Delacroix 
v.  Bulkley  (1834)  13  Wend.  71  ;  Eddy  v.  Graves  (1840)  23  Wend.  82  ;  Coe 
v.  Hobby  (1878)  72  N.  Y.  141  ;  Smith  v.  Kerr  (1888)  108  N.  Y.  31  ; 
McKenzie  v.  Harrison  (1890)  120  N.  Y.  260,  263.  (But  see  McCreery  v. 
Day  (1890)  119  N.Y.  1  ;  Mcintosh  v.  Miner  (1899)  37  N.  Y.  App.  Div.  483.) 
Bond  v.  Jackson  (1814)  Cooke  500;  Sherwin  v.  Rutland  &c.  R.  Co.  (1852) 
24  Vt.  347.  Some  of  these  decisions  would  perhaps  now  not  be  followed 
in  their  own  jurisdictions. 
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whole  early  law,  English  and  American,  the  matter  cannot 
be  considered  settled  in  any  jurisdiction  unless  the  court  of 
that  jurisdiction  has  either  abrogated  the  rule,  in  which 
case  it  is  not  likely  to  recede,  or  has  expressly  considered 
it  in  a  recent  case.  In  Illinois  the  court  takes  a  middle 
ground.  Thus  in  Starin  v.  Kraft,1  the  Supreme  Court  of 
that  state  held  that  a  sealed  executory  option  to  sell  a  tract 
of  land  "  estimated  to  contain  forty-five  acres  *  *  * 
the  precise  quantity  *  *  *  to  be  ascertained  by  a  cor- 
rect survey,"  could  not  be  changed  so  as  to  make  good  a 
tender  of  a  sum  based  on  the  estimated  quantity,  by  proof 
of  a  parol  agreement  between  the  parties  to  treat  this  quan- 
tity as  correct.     The  court  said  : 

"  It  cannot  be  maintained  *  *  *  that  the  parol  agreement  to  sub- 
stitute the  fixed  amount  of  forty-five  acres  for  the  actual  amount  to  be  as- 
certained by  survey  was  an  executed  parol  agreement.  The  entire  agree- 
ment which  is  set  up  by  defendant  in  error  as  to  the  basis  of  his  suit,  is 
partly  under  seal  and  partly  by  parol,  and  altogether  executory ;  and  that  it 
has  never  been  executed,  either  as  to  the  provisions  under  seal  or  the  pro- 
vision by  parol,  is  determined  by  the  fact  that  a  tender  of  performance,  in 
accordance  with  the  parol  provision  on  the  one  side,  and  a  refusal  to  so 
perform  on  the  other  constitute  the  grounds  of  the  suit.  But  it  is  con- 
tended by  counsel  for  appellee  *  *  *  that  where,  by  parol,  a  condition 
of  a  sealed  instrument  is  waived,  and  the  parties  act  or  fail  to  act,  because  of 
such  waiver,  the  doctrine  of  estoppel  will  preclude  a  denial  of  the  effect  of 
the  parol  agreement,  and  in  support  of  this  contention  they  cite  White  v. 
Walker,  31  111.  422;  Vroman  v.  Darrow,  40  Id.  171;  Fisher  v.  Smith,  48 
Id.  184  ;  Defenbaugh  v>  Weaver,  87  Id.  iyz  ;  Worrell  v.  Forsyth,  141  Id. 
22;  Moses  v.  Loomis,  1 56  Id.  392.*  In  Worrell  v.  Forsyth  the  parol  agree- 
ment had  been  fully  executed.  In  each  of  the  other  cases  it  will  be  found, 
upon  examination,  that  the  facts  constituted  a  waiver  of  the  terms  or  con- 
ditions in  question,  which  waiver  was  in  the  nature  of  a  release,  surrender 
or  discharge,  and  hence  would  come  under  the  rule  here  obtaining,  that  a 
contract  under  seal  may  be  released,  surrendered  or  discharged  by  matters 
in  fiats.  *  *  *  There  is  not  here  the  mere  subtraction  of  an  element  or 
condition  of  the  sealed  contract  without  changing  its  import,  but,  on  the 
contrary,  there  is  the  attempted  substitution  of  new  matter  which  is  essen- 
tial to  sustain  the  right  of  action.  *  *  *  Nor  can  we  concede  that  the 
doctrine  of  equitable  estoppel  may  be  applied  at  law  to  enforce  such  a 
change  by  parol  in  a  sealed  executory  contract.  We  regard  the  parol 
agreement  sought  to  be  made  a  part  of  this  executory  contract  under  seal 
as  insufficient,  if  established,  to  support  his  suit  for  breach  of  it." 

1  (1898)  174  I1L  120. 

2  To  these  cases  may  be  added  Palmer  v.  Meriden  Brittannia  Co.  (1901) 
188  111.  508. 
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If  an  agreement  for  the  discharge  of  a  sealed  obligation 
contemplates  not  an  immediate  mutual  surrender  of  rights 
but  the  performance  of  something  other  than  the  duty  im- 
posed by  the  deed  in  satisfaction  of  that  duty,  and  further 
contemplates  that  until  such  performance  the  deed  shall 
remain  in  force,  the  agreement  is  one  of  accord  if  made 
after  a  right  of  action  on  the  deed  has  arisen ;  if  made  be- 
fore a  right  of  action  has  arisen  the  agreement  is  not  prop- 
erly called  an  accord  but  such  agreements  are  more  con- 
veniently considered  in  connection  with  accords. 

The  doctrine  of  exoneration  or  discharge  of  a  contract 
before  breach  without  consideration  never  applied  to  sealed 
instruments.1 

Samuel  Williston. 

1  Irwin  v.  Johnson  (1882)  36  N.  J.  Eq.  347;  Traphagen  v.  Voorhees 
(1888)  44  N.  J.  Eq.  21  ;  Tulane  -v.  Clifton  (1890)  47  N.  J.  Eq.  351  ;  Jack- 
son v.  Stackhouse  (1823)  1  Cow.  122  ;  Albert's  Ex.  v.  Ziegler's  Ex.  (1857) 
29  Pa.  50;  Horner's  App.  (1882)  2  Pennypacker  289;  Ewing  v.  Ewing 
(1830)  2  Leigh,  337. 


THE  HISTORY  OF  THE  ADOPTION  OF  SEC- 
TION I  OF  ARTICLE  IV  OF  THE  UNITED 
STATES  CONSTITUTION  AND  A  CONSID- 
ERATION OF  THE  EFFECT  ON  JUDG- 
MENTS OF  THAT  SECTION  AND  OF 
FEDERAL  LEGISLATION. 

The  object  of  this  paper  is  to  sketch  briefly  an  interest- 
ing bit  of  legal  history.  It  is  well  worth  while  to  discover 
that  the  favored  position  over  foreign  judgments  which  our 
own  judgments  possess  wherever  the  United  States  has 
jurisdiction  was  deliberately  intended  for  them,  and  was 
established  by  enactments  which  have  proved  sufficiently 
broad  to  meet  the  changing  conditions  of  our  national 
expansion ;  but  it  is  just  as  much  worth  while  to  get  an  in- 
sight into  the  difficulties  of  construction  which  have  been 
overcome.     Both  ends  are  sought  in  this  article. 

(a)    Historical  Retrospect. 

Prior  to  the  adoption  of  the  "  Articles  of  Confederation 
and  Perpetual  Union  "  by  the  thirteen  American  Colonies, 
the  courts  of  one  colony,  in  the  absence  of  statutory  provision 
prescribing  another  rule,  regarded  the  judgments  of  courts 
of  sister  colonies  as  foreign  judgments  in  the  strict  sense,  /.  e.f 
as  only  prima  facie  evidence,  in  many  instances,  of  the  de- 
mand recovered  on,  and  hence  subject  to  be  re-examined 
on  their  merits  and  impeached  for  fraud,  want  of  jurisdiction 
or  prejudice.1  Indeed,  under  the  common  law  of  England 
to-day,  the  judgments  of  the  courts  of  the  various  colonies 
of  Great  Britain  have  only  the  standing  of  strictly  foreign 
judgments  when  sued  on  in  the  courts  of  other  colonies.3 
Local  statutes  ma}'  vary  this  common  law  rule  at  the  pres- 

1  Hilton  v.  Guyot  (1895)  159  U.  S.  at  pp.  180-181;  Bissell  v.  Briggs 
(1813)  9  Mass.  462,  464,  465  ;  Story  on  the  Constitution  §§  1306,  1307. 

2  13  Am.  and  Eng.  Ency.  of  Law  (2nd  Ed.)  p.  976,  Note  1,  and  cases 
cited.  See  also  Smith  v.  Lathrop  (1863)  44  Pa.  St.  326  at  pp.  329,  330  and 
cases  cited. 
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ent  time  in  some  colonial  jurisdictions,  but  prior  to  the 
adoption  of  the  Articles  of  Confederation  only  a  few  of  the 
American  colonies  had  passed  statutes  "  by  which  judg- 
ments rendered  by  a  court  of  competent  jurisdiction  in  a 
neighboring  colony  could  not  be  impeached."1  The  prov- 
ince of  Massachusetts  Bay  was  one.  It  was  governed  in 
the  matter  by  its  provincial  act  of  14  George  III,  c.  2,  which 
provided  that  judgments  rendered  in  the  courts  of  neigh- 
boring colonies  might  be  sued  on  in  Massachusetts  in 
actions  of  debt  "  and  that  on  a  plea  of  nul  tiel  record  the 
records  of  those  judgments  attested  by  the  clerk  of  the 
court  rendering  the  same  should  be  good  and  sufficient 
evidence  of  the  records.  By  this  statute,  judgments 
rendered  in  the  courts  of  the  neighboring  colonies  could 
not  be  here  [in  Massachusetts]  impeached,  provided  the 
courts  rendering  those  judgments  had  competent  jurisdic- 
tion."8 The  inconvenience  caused  "  by  debtors,  after  judg- 
ments against  them  [in  one  colony]  removing  with  their 
effects  into  the  then  province  of  Massachusetts  Bay,  before 
satisfying  those  judgments"2  and  then  impeaching  the 
justice  of  the  judgments  when  sued  on  in  Massachusetts, 
gave  rise  to  this  provincial  Act  of  14  George  III,  c.  2,  and 
the  same  inconvenience  in  the  different  colonies  caused  the 
insertion  of  a  provision  about  judgments  in  the  Articles  of 
Confederation. 

When  in  1778  the  American  colonies  formed  the  con- 
federacy of  "  The  United  States  of  America,"  "  it  was  seen 
by  the  wise  men  of  that  day  that  the  powers  necessary  to 
be  given  to  the  Confederacy  and  the  rights  to  be  given  to 
the  citizens  of  each  State  in  all  the  States  would  produce 
such  intimate  relations  between  the  States  and  persons,  that 
the  former  would  no  longer  be  foreign  to  each  other  in  the 
sense  that  they  had  been  as  dependent  provinces ;  and  that, 
for  the  prosecution  of  rights  in  courts,  it  was  proper  to  put 
an  end  to  the  uncertainty  upon  the  subject  of  the  effect  of 
judgments  obtained  in  the  different  States.  Accordingly 
in  the  Articles  of  Confederation  there  was  this  clause : 
'  Full  faith  and  credit  shall  be  given  in  each  of  these  States 

1  Hilton  v.  Guyot  (1895)  159  U.  S.  at  p.  181. 

2  Bissell  v.  Briggs  (181 3)  9  Mass.  at  p.  *465. 
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to  the  records,  acts  and  judicial  proceedings  of  the  courts 
and  magistrates  of  every  other  State.'  Ml 

Under  the  Articles  of  Confederation,  it  seems  that  "a 
question  then  arose  as  to  the  mode  of  authentication  "3  which 
was  left  by  the  Articles  unprovided  for,  so  when  the  con- 
federacy was  replaced  by  the  Union,  the  constitution  of  the 
United  States  contained  the  still  stronger  provision : 

"  Full  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  state.  And  the  Con- 
gress may,  by  general  laws,  prescribe  the  manner  in  which  such  acts, 
records  and  proceedings  shall  be  proved,  and  the  effect  thereof."3 

1  McElmoyle  v.  Cohen  (1839)  13  Pet.  at  p.  325  ;  Articles  of  Confedera- 
tion Art.  IV,  last  paragraph. 

The  full  faith  and  credit  clause  of  the  Articles  of  Confederation  was 
adopted  by  the  Continental  Congress  on  Nov.  12,  1777,  without  division, 
and  "It  was  then  moved  to  add,  'and  an  action  of  debt  may  be  com- 
menced in  a  court  of  law  of  any  state  for  the  recovery  of  a  debt  due  on 
judgment  of  any  court  in  any  other  state;  provided  the  judgment  creditor 
shall  give  bond  with  sufficient  sureties  before  the  said  court  in  which  the 
action  shall  be  brought,  to  answer  in  damages  to  the  adverse  party,  in  case 
the  original  judgment  should  be  afterwards  revised  and  set  aside,  and  pro- 
vided the  party  against  whom  such  judgment  may  have  been  obtained,  had 
notice  in  fact  of  the  service  of  the  original  writ  upon  which  such  judgment 
shall  be  founded  ',"  but  the  motion  to  add  was  voted  down.  2  Journals  of 
Congress  (1777-1778)  at  p.  325. 

The  full  faith  and  credit  clause  of  the  Articles  of  Confederation  neces- 
sarily permitted  actions  of  debt  on  judgments,  and  it  was  held  that  notice 
in  fact  was  necessary  to  give  a  personal  judgment  the  protection  of  the 
clause  (See  Phelps?'.  Holker  (Pa.  1788)  1  Dall.  261),  so  the  onry  part  of  the 
motion  to  add  which  did  not  go  into  effect  was  the  requirement  of  a  bond. 

2  Haines  J.  in  Moulin  v.  Ins.  Co.  (1853)  24  N.  J.  Law  at  p.  239. 

3  U.  S.  Const.  Art.  IV,  Sec.  1.  The  history  of  the  clause  in  the  federal 
constitution  was  as  follows :  In  the  draft  of  the  constitution  reported  by 
the  committee  of  five  on  Aug.  6,  1787,  there  was  the  following  provision: 

"  Art.  XVI.  Full  faith  shall  be  given  in  each  state  to  the  acts  of  the 
legislatures,  and  to  the  records  and  judicial  proceedings  of  the  courts  and 
magistrates  of  every  other  state." 

1  Elliott's  Debates  (2nd  Ed)  p.  229. 

Doc.  Hist.  Const,  of  U.  S.  of  America  (Dept.  of  State  1900)  Vol.  Ill, 
p.  456. 

This  article  came  up  for  discussion  on  Aug.  29,  1787,  and  the  follow- 
ing is  Madison's  full  account  of  the  proceedings : 

"Wednesday  August  29th,  1787. 

In  Convention : 

"Art.  XVI  taken  up. 

"Mr.  Williamson  moved  to  substitute  in  place  of  it,  the  words  of  the 
articles  of  confederation  on  the  same  subject.  He  did  not  understand  pre- 
cisely the  meaning  of  the  article. 

"  Mr.  Wilson  and  Doc'r  Johnson  supposed  the  meaning  to  be  that 
judgments  in  one  state  should  be  the  ground  of  actions  in  other  states. 
*    *    * 

"  Mr.  Pinkney  moved  to  commit  Art.  XVI  with  the  following  proposi- 
tion, '  To  establish  uniform  laws   upon  the  subject  of   bankruptcies,  and 
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respecting  the  damages  arising  on  the  protest  of  foreign  bills  of  exchange. 

"  Mr.  Ghorum  was  for  agreeing  to  the  article  and  committing  the 
['motion  '  stricken  out]  proposition. 

"  Mr.  Madison  was  for  committing  both.  He  wished  the  Legislature 
might  be  authorized  to  provide  for  the  execution  of  judgments  in  other 
states  under  such  regulations  as  might  be  expedient.  He  thought  that  this 
might  be  safely  ['  regulated  '  stricken  out]  done,  and  was  justified  by  the 
nature  of  the  Union. 

"  Mr.  Randolph  said  there  was  no  instance  of  one  nation  executing 
judgments  ['  of '  written  upon  '  in  ']  the  courts  of  another  nation.  ['  He  ' 
written  upon  '  he '].     He  moved  the  following  proposition : 

" '  Whenever  the  Act  of  any  state,  whether  Legislature,  Executive  or 
Judiciary,  shall  be  attested  and  exemplified  under  the  seal  thereof,  such 
attestation  and  exemplification  shall  be  deemed  in  other  states  as  full  proof 
of  the  existence  of  that  act — and  its  operation  shall  be  binding  in  every 
other  state,  in  all  cases  to  which  it  may  relate,  and  which  are  within  the 
cognizance  and  jurisdiction  of  the  state,  wherein  said  act  was  done.' 

"  On  the  question  for  committing  Art.  XVI  with  Mr.  Pinkney's  motion 
"N.  H.  no;  Mass.  no;  C't.  ay;  N.  J.  ay;  Pa.  ay;  Del.  ay;  Md.  ay;  Va. 
ay;  N.  C.  ay;  S.  C.  ay;  Geo.  ay. 

"  The  motion  of  Mr.  Randolph  was  also  committed  nem  con : 

"  Mr.  Gov'r  Morris  moved  to  commit  also  the  following  proposition  on 
the  same  subject. 

" '  Full  faith  ought  to  be  given  in  each  state  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  state ;  and  the  legislature  shall  by 
general  laws  determine  the  proof  and  effect  ['thereof,  stricken  out]  of  such 
acts,  records  and  proceedings  '  and  it  was  committed  nem  contrad. 

"  The  committee  appointed  for  these  references  were  Mr.  Rutlidge, 
Mr.  Randolph,  Mr.  Gorham,  Mr.  Wilson,  and  Mr.  Johnson." 

Doc.  Hist,  of  Const,  of  U.  S.  of  America  (Dept.  of  State,  1900)  Vol. 
Ill,  pp.  634-6. 

5  Elliott's  Debates  p.  488  abbreviates  the  account. 

On  Sept  1,  1787  the  foregoing  committee  recommended  to  "insert  the 
following  as  the  16th  Article  namely: — 

"'Full  faith  and  credit  ought  to  be  given  in  each  state  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other  state ;  and  the  legisla- 
ture shall  by  general  laws,  prescribe  the  manner  in  which  such  acts,  records 
and  proceedings  shall  be  proved,  and  the  effect  which  judgments  obtained 
in  one  state  shall  have  in  another.'" 

1  Elliott's  Debates  (2nd  Ed)  p.  281. 

Doc.  Hist,  of  Const,  of  the  U.  S.  of  A.  Vol.  I,  p.  174,  Vol.  Ill  p.  662. 

Two  days  after,  the  final  discussion  took  place,  as  follows : 

"  Monday  Sept.  3,  1787. 

"  In  convention,  Mr.  Gouverneur  Morris  moved  to  amend  [the  Report 
concerning]  the  respect  to  be  paid  to  acts,  records,  etc.,  of  one  state  in  other 
states  (seethe  1st  of  September)  by  striking  out '  judgments  obtained  in 
one  state  shall  have  in  another '  and  to  insert  the  word  '  thereof '  after  the 
word  '  effect. ' 

"  Col.  Mason  favored  the  motion,  particularly  if  the  '  effect '  was  to  be 
restrained  to  judgments  and  judicial  proceedings. 

"Mr.  Wilson  remarked  that  if  the  legislature  were  not  allowed  to 
declare  the  effect  the  provision  would  amount  to  nothing  more  than  what 
now  takes  place  among  all  independent  nations. 

"  Dr.  Johnson  thought  the  amendment  as  worded  would  authorize  the 
general  legislature  to  declare  the  effect  of  legislative  acts  of  one  state  in 
another  state. 

"  Mr.  Randolph  considered  it  as  strengthening  the  general  objection 
against  the  plan,  that  its  definition  of  the  powers  of  government  was  so 
loose  as  to  give  it  opportunities  of  usurping  all  the  state  powers.     He  was 
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"  This  section  was  intended  to  give  the  same  conclusive  effect  to  the 
judgments  of  all  the  states  so  as  to  promote  certainty  and  uniformity  in  the 
rule  among  them."1 

"  This  section  has  three  distinct  objects  : 

"  i.  To  declare  that  full  faith  and  credit  shall  be  given  in  each  state  to 
the  records  etc.  in  ^very  other  state.  2.  The  manner  of  authenticating 
such  records,  etc.;  and,  3,  their  effect  when  so  authenticated.  The  first  is 
declared  and  established  by  the  constitution  itself,  and  was  to  receive  no 
aid,  nor  was  it  susceptible  of  any  qualification  by  the  legislature  of  the 
United  States.  The  second  and  third  objects  of  the  section  were  expressly 
referred  to  the  legislature  of  the  union  to  be  carried  into  effect  in  such 
manner  as  to  that  body  might  seem  right."2 

It  will  be  noticed  that  the  chief  difference  between  the 
provision  in  the  Articles  of  Confederation  and  that  in  the 
United  States  Constitution  is,  that  under  the  constitution 
Congress  can  fix  the  method  of  proving  judicial  acts,  and 
can  declare  their  effect  when  so  proved,  whereas,  under  the 
Articles  of  Confederation,  Congress  could  not  provide  the 
method  of  authentication,  and  "  could  not  legislate  upon 
what  should  be  the  effect  of  a  judgment  obtained  in  one 
state  in  the  other  states."3 

for  not  going  further  than  the  report,  which  enables  the  legislature  to 
provide  for  the  effect  of  judgments. 

"  On  the  amendment,  as  moved  by  Mr.  Gouverneur  Morris : 

"  Massachusetts,  Connecticut,  New  Jersey,  Pennsylvania,  North  Caro- 
lina, South  Carolina,  ay  6 ;  Maryland,  Virginia,  Georgia,  no  3. 

"  On  motion  of  Mr.  Madison,  the  words  '  ought  to  '  were  struck  out 
and  '  shall '  inserted ;  and  '  shall '  between  '  legislature  '  and  '  by  general 
laws  '  struck  out  and  '  may  '  inserted,  nem.  con. 

"  On  the  question  to  agree  to  the  report  as  amended,  viz., 

" '  Full  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records  and  judicial  proceedings,  of  every  other  state ;  and  the  legislature 
may  by  general  laws  prescribe  the  manner  in  which  such  acts,  records  and 
proceedings  shall  be  proved  and  the  effect  thereof ' 

"  it  was  agreed  to  without  a  count  of  the  states." 

5  Elliott's  Debates  (2nd  Ed)  p.  504. 

Doc.  Hist,  of  Const,  of  U.  S.  of  A.,  Vol.  Ill,  pp.  663-4. 

Later,  the  committee  "to  revise  the  style  of  and  arrange  the  articles," 
changed  the  word  "  legislature"  to  "congress"  and  numbered  the  clause 
Art.  IV,  Sec.  1,  instead  of  Art.  XVI, 

Art.  IV,  Sec.  1  of  the  U.  S.  Const,  was  Art.  IV,  Sec.  1  of  the  Con- 
federate Const,  adopted  in  1861.  See  p.  730  of  Ford's  Edition  of  the 
Federalist. 

*Gray  J.  in  Atherton  v.  Atherton  (1900)  181  U.  S.  at  p.  160. 

2Washington|J.  in  Green  v.  Sarmiento  (181 1)  3  Wash.  (C.C.)  17  at  p.  21. 

3  McElmoyle  v.  Cohen  (1839)  13  Pet.  at  p.  326. 

The  Federalist  supported  the  full  faith  and  credit  clause  of  the  consti- 
tution in  the  following  language  : 

"The  power  of  prescribing  by  general  laws  the  manner  in  which  the 
public  acts,  records  and  judicial  proceedings  of  each  state  shall  be  proved 
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The  very  first  Congress  of  the  United  States  exercised 
some  of  its  power  under  this  section  of  the  federal  consti- 
tution by  passing  the  following  act,  approved  May  26, 
1790:1 

Be  it  Enacted  etc.,  "  That  the  acts  of  the  legislatures  of  the  several 
states  shall  be  authenticated  by  having  the  seal  of  their  respective  states 
affixed  thereto  :  that  the  records  and  judicial  proceedings  of  the  courts  of 
any  state  shall  be  proved  or  admitted  in  any  court  within  the  United  States 
by  the  attestation  of  the  clerk,  and  seal  of  the  court  annexed,  if  there  be  a 
seal,  together  with  a  certificate  of  the  judge,  chief  justice,  or  presiding 
magistrate,  as  the  case  may  be,  that  the  said  attestation  is  in  due  form.  And 
the  said  records  and  judicial  proceedings  authenticated  as  aforesaid  shall 
have  such  faith  and  credit  given  to  them  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage  in  the  courts  of  the  state  from  whence 
the  said  records  are  or  shall  be  taken." 

This  act  was  later  supplemented  by  one  approved  March 
27,  1804,  which  prescribed  the  authentication  of  records, 
etc.,  not  appertaining  to  a  court,  and  then  continued : 

"  Sec.  2.  And  Be  It  Further  Enacted,  that  all  the  provisions  of  this 
act,  and  the  act  to  which  this  is  a  supplement,  shall  apply  as  well  to  the 
public  acts,  records,  office  books,  judicial  proceedings,  courts  and  offices  of 
the  respective  territories  of  the  United  States  and  countries  subject  to  the 

and  the  effect  they  shall  have  in  other  states,  is  an  evident  and  valuable  im- 
provement on  the  clause  relating  to  this  subject  in  the  Articles  of  Confeder- 
ation. The  meaning  of  the  latter  is  extremely  indeterminate,  and  can  be 
of  little  importance  under  any  interpretation  which  it  will  bear.  The  power 
here  established  may  be  rendered  a  very  convenient  instrument  of  justice, 
and  be  particularly  beneficial  on  the  borders  of  contiguous  states  where  the 
effects  liable  to  justice  may  be  suddenly  and  secretly  translated,  in  any 
stage  of  the  process  within  a  foreign  jurisdiction  ".  (Federalist  No.  42  [41 J 
written  by  Madison.     See  Ford's  Edition  p.  279). 

Madison  is  thus  shown  both  to  have  been  inappreciative  of  the  clause 
in  the  Articles  of  Confederation  and  also  to  have  favored  the  clause  in  the 
constitution  for  the  very  reasons  which  led  Massachusetts  to  adopt  her  pro- 
vincial act  on  the  subject 

1  I  U.  S.  Stat,  at  Large  122. 

The  Act  was  probably  approved  May  6,  1790,  instead  of  May  26th. 
The  bill  was  introduced  into  the  House  of  Representatives  April  28  and 
on  that  day  twice  read  and  committed  (2  Annals  of  Congress,  p.  1548).  On 
April  30  it  was  considered  in  committee  of  the  whole  and  the  House 
ordered  it  engrossed  for  a  third  reading  (Ibid.  p.  1550).  May  3  the  en- 
grossed bill  was  read  the  third  time  and  passed  (Ibid.  p.  1550).  The  same 
day  it  was  sent  to  the  Senate  and  there  read  the  first  time  (1  Annals  of 
Congress  p.  969).  May  4  it  was  read  the  second  time  in  the  Senate 
(Ibid.  p.  970^.  May  5  it  was  read  the  third  time  in  the  Senate  and  passed 
(Ibid.  p.  970).  The  same  day  the  House  was  notified  by  the  Senate  that 
the  bill  had  passed  (2  Annals  of  Congress  p.  1552).  The  bill  therefore  was 
probably  signed  May  6,  1790,  but  appears  in  the  statutes  as  approved  May 
26,  1790. 


476  COLUMBIA  LAW  RBV1EW. 

jurisdiction  of  the  United  States  as  to  the  public  acts,  records,  office  books, 
judicial  proceedings,  courts  and  offices  of  the  several  states."1 

(b)    Legal  Construction. 

The  question  of  the  effect  of  the  constitutional  provision 
and  of  the  acts  of  May  26,  1790,  and  March  27, 1804,  caused 
much  conflict  of  opinion.  Many  state  courts  held  that  the 
constitution  and  the  statutes  intended  merely  to  provide  a 
mode  of  authentication  and  proof  of  the  records  and  judicial 
proceedings  of  other  States,  and  consequently  did  not  mean 
to  confer  upon  the  judgments  of  courts  of  sister  States  any 
greater  rights  than  were  accorded  foreign  judgments  at  the 
common  law.  They  held,  in  other  words,  that  the  federal 
constitution  and  statutes  left  sister-state  judgments  like 
other  foreign  judgments,  only  prima  facie  evidence  of  the 
matter  adjudged.3 

But  in  1813  the  United  States  Supreme  Court  decided3 
that  by  virtue  of  the  constitution  and  laws  of  the  United 
States,  the  judgment  of  a  State  court  which  has  jurisdic- 
tion is  conclusive  evidence  in  every  court  in  the  United 
States  of  the  matter  adjudged,  and  that  decision  is  still  law. 
The  court  devoted  its  attention  in  that  case  particularly 
to  the  argument  that  the  act  of  May  26th,  1790,  did  not 
exercise  the  constitutional  power  of  Congress  to  declare  the 

1  2  U.  S.  Stat,  at  Large  pp.  298-9. 

The  act  of  1790  and  the  part  of  Sec.  2  of  the  act  of  1804  applicable  to 
judgments  appear  now  as  §  905  of  the  Revised  Statutes  of  the  United 
States,  which  section  reads  as  follows : 

"  §  905.  The  acts  of  the  legislature  of  any  state  or  territory,  or  of  any 
country  subject  to  the  jurisdiction  of  the  United  States  shall  be  authenti- 
cated by  having  the  seals  of  such  state,  territory  or  country  affixed  thereto. 
The  records  and  judicial  proceedings  of  the  courts  of  any  state  or  territory, 
or  of  any  such  country  shall  be  proved  or  admitted  in  any  other  court 
within  the  United  States,  by  the  attestation  of  the  Clerk  and  the  seal 
of  the  Court  annexed,  if  there  be  a  seal,  together  with  a  certificate  of 
the  judge,  chief  justice,  or  presiding  magistrate,  that  the  said  attestation  is 
in  due  form.  And  the  said  records  and  judicial  proceedings,  so  authenti- 
cated, shall  have  such  faith  and  credit  given  to  them  in  every  court  within 
the  United  States  as  they  have  by  law  or  usage  in  the  courts  of  the  States 
from  which  they  are  taken." 

The  Annals  of  Congress  do  not  give  any  of  the  debates  on  either  of 
the  bills  embodied  in  this  Section.  They  seem  to  have  been  passed  as  a 
matter  of  course. 

2  See  cases  collected  in  margin  of  p.  185  of  159  U.  S. ;  with  this  view 
Chief  Justice  Marshall  seems  at  first  to  have  coincided  ;  Peck  v.  William- 
son (181 3)  Fed.  cases  No.  10896;  see  Hilton  v.  Guyot  (1895)  159  U.  S  at 
p.  182;  but  in  18 1 8  he  wrote  the  opinion  in  Hampton  v.  McConnell  (1818) 
3  Wheat.  234,  affirming  Mills  v.  Duryee  (18 13)  7  Cranch  481. 

3  Mills  v.  Duryee  (1813)  7  Cranch  481. 
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effect  of  authenticated  judgments,  and  in  reference  to  that 
said,  speaking  through  Story,  J. : 

"It  is  argued  that  this  act  provides  only  for  the  admission  of  such  rec- 
ords as  evidence  but  does  not  declare  the  effect  of  such  evidence  when  ad- 
mitted. This  argument  cannot  be  supported.  The  act  declares  that  the 
record  duly  authenticated  shall  have  such  faith  and  credit  as  it  has  in  the 
state  court  from  whence  it  is  taken.  If  in  such  court  it  has  the  faith  and 
credit  of  evidence  of  the  highest  nature,  namely,  record  evidence,  it  must 
have  the  same  faith  and  credit  in  every  other  court.  Congress  have  there- 
fore declared  the  effect  of  the  record  by  declaring  what  faith  and  credit 
shall  be  given  to  it. 

"  It  remains  only  then  to  inquire  in  every  case  what  is  the  effect  of  a 
judgment  in  the  State  where  it  is  rendered."1 

Under  Mills  v.  Duryee  and  subsequent  cases  following 
it  a  State  judgment  is  placed  on  a  different  footing  in  other 
States  from  that  accorded  to  a  strictly  foreign  judgment. 
It  is  not  merely  prima  facie  evidence,  but  conclusive  evi- 
dence of  every  matter  properly  adjudicated,  and  it  has  other 
advantages,  to  be  gone  into  later. 

Then  again,  there  were  some  judges  who  held  that  the 
first  part  of  the  full  faith  and  credit  clause  of  the  federal 
constitution  was  not  self-executing,  and  that  therefore  we 
must  look  to  the  acts  of  Congress  alone  to  find  out  the  effect 
or  degree  of  force  which  judicial  proceedings  are  to  have 
outside  of  the  States  where  they  take  place.2 

Other  judges,  however,  followed  Judge  Story  in  holding 
that  the  first  sentence  of  the  full  faith  and  credit  clause  was 
self-executing  and  rendered  the  judgments  of  courts  of  sis- 
ter-states conclusive,  when  properly  proved,  regardless  of 
the  acts  of  Congress. s 

While  the  proposition  has  never  been  expressly  decided 
by  the  Supreme  Court  of  the  United  States,  the  dicta  are  all 
to  the  effect  that  the  first  sentence  of  the  full  faith  and  credit 
clause  is  self-executing.  For  instance,  in  Huntington  v. 
Attrill4  the  court  approved  Judge  Story's  doctrine,  as 
follows : 

1  Mills  v.  Duryee  (1813)  7  Cranch  481  at  p.  484. 

2  Warren  v.  Flagg  (1824)  2  Pick.  448 ;  Robinson  v.  Prescott  (1828)  4 
N.  H.  450;  Snyder  v.  Wise  (1848)  10  Pa.  St.  157; 

3  2  Story  Const.  §§  1302-13;  Stockwell  v.  Coleman  (1859)  10  Ohio  St. 
313;  Kean  v.  Rice  (1824)  12  S.  &  R.  203;  Peel  v.  January  (1880)  35  Ark., 
331  ;  Green  v.  Sarmiento  (181 1)  3  Wash.  (C.  C.)  17  at  p.  21. 

4  146  U.  S.  657,  at  pp.  684-5. 
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"  This  clause  of  the  constitution  like  the  less  perfect  provision  on  the  sub- 
ject in  the  Articles  of  Confederation  *  *  *  *  had  three  distinct  ob- 
jects :  first,  to  declare,  and  by  its  force  establish  that  full  faith  and  credit 
should  be  given  to  the  judgments  of  every  other  State  ;  second,  to  authorize 
Congress  to  prescribe  the  manner  of  authenticating  them;  and  third,  to 
authorize  Congress  to  prescribe  their  effect  when  so  authenticated.  Story 
on  the  Constitution  §§  1307,  1308." 

And  in   McElmoyle  v.  Cohen,1  the  Court  by  Wayne  J., 
said  : 

"The  authenticity  of  a  judgment  and  its  effect  depend  upon  the  law 
made  in  pursuance  of  the  Constitution ;  the  faith  and  credit  due  to  it  as  the 
judicial  proceeding  of  a  State  is  given  by  the  Constitution  independently  of 
all  legislation." 

If  the  full  faith  and  credit  clause  is  self-executing,  there 
is  no  doubt  that  the  lull  faith  and  credit  properly  given  the 
judgment  in  the  State  where  it  is  rendered,  for  nothing 
short  of  that  could  be  full  faith  and  credit.2  In  any  event 
the  fact  remains  that  but  for  the  full  faith  and  credit  clause 
of  the  United  States  constitution,  the  judgments  of  the 
courts  of  sister-states — which  for  brevity  we  shall  denomi- 

1  (1839)  13  Pet.  at  p.  324-5. 

2  The  question  whether  the  first  sentence  of  the  full  faith  and  credit 
clause  in  the  constitution  is  self-executing  is  raised  in  practice  by  asking 
whether  the  judgments  of  Justices  of  the  Peace  rendered  in  one  State  are 
entitled  to  full  faith  and  credit  in  another.  The  doubt  on  the  matter  arises 
in  this  way : 

Under  the  Act  of  Congress  of  May  26,  1790,  judgments  are  authenti- 
cated as  we  have  seen  "  by  the  attestation  of  the  clerk,  and  the  seal  of  the 
court  annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the  judge, 
chief  justice,  or  presiding  magistrate,  that  the  said  attestation  is  in  due 
form." 

U.  S.  Rev.  Stats.  §  905. 

Courts  of  Justices  of  the  Peace,  however,  are  not  usually  so  constituted 
as  to  have  seals  or  clerks,  and  therefore  most  cases  hold  that  they  are  not 
within  the  act. 

Blackwell  v.  Glass  (1884)  43  Ark.  209;  Warrens/.  Flagg  (1824)  2 
Pick.  448;  Graham  v.  Gregg  3  Harr.  (Del.)  408;  Snyder  v.  Wise  (1848) 
10  Pa.  St.  157;  Robinson  v.  Prescott  (1828)  4  N.  H.  450  ;  Taylor  v.  Barron 
(1855)  30  N.  H.  78;  Wood  v.  Wood  (1880)  78  Ky.  624;  McElfatrick  v. 
Taft  (1873)  IO  Bush-  l6°;  King  v.  Van  Gilder  (Vt.  1797)  1  D.  Chip.  59; 
Clarke.  Parsons  (So.  Car.  1838)  Rice  16. 

But  even  though  it  be  admitted  that  the  judgments  of  Justices  of  the 
Peace  cannot  be  authenticated  under  the  Acts  of  Congress,  they  can  be 
proved  in  other  ways. 

McElfatrick  v.  Taft  (Ky.  1873)  10  Bush  160;  Ellsworth  v.  Barstow 
(Pa.  1838)  7  Watts  314. 

Even  judgments  of  courts  of  record  of  sister-states  may  be  proved  in 
common  law  modes — the  authentication  prescribed  by  Congress  not  being 
exclusive  (Dean  v.  Chapin  (1871)  22  Mich.  275  ;  In  Re  Ellis  Estate  (1893) 
55  Minn.  401 ;  Etz  v.  Wheeler  (1886)  23  Mo.  App.  449)— and  the  States 
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may  fix  other  modes  of  proof  which  shall  not  interfere  with  authentication 
under  the  acts  of  Congress. 

After  the  judgment  of  a  Justice  of  the  Peace  has  been  proved  in  other 
ways — for  instance  by  admissions  in  pleadings,  by  the  production  of  the 
original  minutes  or  by  a  copy  of  the  minutes  and  the  oath  of  witnesses 
who  have  compared  the  copy  with  the  original  (Blackwell  v.  Glass  (1884) 
43  Ark.  209) — the  question  arises,  what  is  its  effect? 

The  cases  cited  above  to  the  proposition  that  such  a  judgment  is  not 
within  the  act  of  May  26, 1790,  all  agree  that  the  effect  is  exactly  the  same 
as  that  of  a  strictly  foreign  judgment ;  viz.,  that  the  judgment  is  ordinarily 
only  prima  facie  evidence. 

See  also  Evans  v.  Geary  (1889)  125  Pa.  204. 

Other  cases  hold  that  once  the  jurisdiction  of  the  justice  is  shown,  the 
effect  of  such  a  judgment  is  just  the  same  as  that  of  a  judgment  of  a  court 
of  record  authenticated  under  the  Act  of  Congress.  These  last  cases  all 
go  on  the  ground  that  the  first  sentence  of  the  full  faith  and  credit  clause  in 
the  U.  S.  Constitution  is  self-executing  and  that  once  a  judgment  is  proved, 
no  matter  how,  to  be  a  valid  sister-state  judgment,  it  must  by  virtue  of  the 
constitutional  provision  itself  be  given  full  faith  and  credit,  i.  e.  such  faith 
and  credit  as  it  has  in  the  State  where  it  was  rendered. 

Silver  Lake  Bk.  v.  Harding  (1836)  5  Ohio  546  ;  Pelton  v.  Planner  (1844) 
13  Ohio  209;  Stockwell  v.  Coleman  (1859)  10  Ohio  State  33  ;  Carpenter  v. 
Pier  (1859)  30  Vt.  81  ;  Starkweather  v.  Loomis  (1830)  2  Vt.  573;  Thomas 
v.  Robinson  (1829)  3  Wend.  267;  Lawrences/.  Gaultney  (S.  C.  1839) 
Cheves  7;  Case  v.  Huey  (1881)  26  Kas.  553;  Draggoo  v.  Graham  (1857) 
9  Ind.  212;  Menken  v.  Brinkley  (1895)  94  Tenn.  721;  Kopperl  v.  Nagy 
(1890)  37  111.  App.  23  {semble) ;  Howland  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(1896)  134  Mo.  474  {semble) ;  Roberts  v.  H inkle  (Ky.  1896)  43  S.  W.  233 
{semble) . 

The  Constitution  requires  "full  faith  and  credit"  to  be  "given  in  each 
state  to  the  public  acts,  records  and  judicial proceedings  of  every  other 
state,"  and  judgments  of  Justices  of  the  Peace  are  of  course  judicial  pro- 
ceedings as  much  as  judgments  of  courts  of  record  are.  If  as  the  cases 
last  cited  hold,  and  as  seems  to  be  the  better  view,  this  provision  is  self 
executing,  the  judgments  of  Justices  of  the  Peace  of  another  State,  if  once 
proved  to  be  such  and  to  be  within  the  jurisdiction  of  the  justice  are  as 
fully  protected  as  are  duly  authenticated  judgments  of  courts  of  record. 

A  few  cases  say  that  whether  the  full  faith  and  credit  clause  is  self- 
executing  or  not  (usually  they  hold  not)  a  properly  proved  judgment  of  a 
Justice  of  the  Peace  of  a  sister-state  should  be  given  the  same  conclusive 
effect  as  is  given  to  judgments  of  courts  of  general  jurisdiction  authenti- 
cated under  the  Act  of  Congress. 

Glass  v.  Blackwell  (1886)  48  Ark.  50;  Gay  v.  Lloyd  (Iowa,  1847)  1 
Greene,  at  p.  85;  Danforth  v.  Thompson  (1872)  34  Iowa  243;  Banisters. 
Campbell  (1903)  138  Cal.  455  {semble). 

Such  a  position  is  of  course  defensible  on  the  ground  that  judgments 
of  sister-states  should  be  given  superior  rights  over  strictly  foreign  judg- 
ments, because  of  the  greater  comity  which  exists  between  sister-states. 
"  The  intimate  union  of  these  states,  as  members  of  the  same  great 
political  family  ;  the  deep  and  vital  interests  which  bind  them  so  closely 
together  ;  should  lead  us,  in  the  absence  of  proof  to  the  contrary,  to  pre- 
sume a  greater  degree  of  comity  and  friendship  and  kindness  towards  one 
another,  than  we  should  be  authorized  to  presume  between  foreign 
nations."     Bank  of  Augusta  v.  Earle  (1839)  13  Pet.,  519,  at  p.  590. 

Considering,  however,  that  where  a  judge  of  a  court  of  record  in 
another  state  is  also  ex  officio  clerk  thereof,  the  judgment  of  that  court  may 
be  authenticated  under  the  acts  of  Congress  by  a  single  certificate  in 
proper  form  signed  by  him  in  each  capacity  (Low  v.  Burrows  (1859)  12 
Cal.,   181;  Keith  Bros.  &  Co.  v.    Stiles   (1896)  92  Wis.,  15;  Welder  v. 
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nate  simply  sister  state  judgments — would  be  foreign  when 
proved  in  other  states.1 

McComb  (1895)  10  Tex.  Civ.  App.  85),  a  query  arises  as  to  whether  the 
courts  that  have  held  that  the  judgments  of  a  Justice  of  the  Peace  cannot 
be  authenticated  under  the  acts  of  May  26,  1790,  and  March  27,  1804, 
were  not  too  hasty  in  so  deciding.  The  better  view  would  seem  to  be 
that  the  judgment  of  a  Justice  of  the  Peace  can  properly  be  authenticated 
under  those  Acts. 

Scott  v.  Cleveland  (Ky.  1825)  3  T.  B.  Mon.,  62;  Case  v.  Huey  (1881) 
26  Kas.,  553;  See  Swift  J.,  in  Bissell  v.  Edwards  (Conn.  1812)  5  Day 
363,  at  p.  366. 

The  question  is  of  comparatively  little  practical  importance  to-day, 
because  the  protection  of  the  Constitution  and  of  the  acts  of  Congress  may 
be  obtained  for  Justice's  judgments  in  another  way.  In  almost  every 
State,  if  not  in  every  State,  it  is  provided  by  statute  that  a  transcript  of  any 
judgment  of  a  Justice  of  the  Peace,  duly  certified  by  the  Justice,  may  be 
filed  with  a  court  of  record  in  the  county  where  the  Justice  holds  court,  and 
upon  the  proper  entries  being  made  in  the'  office  of  the  clerk  of  the  court 
of  record,  execution  may  issue  thereon  from  said  court  of  record  and  the 
said  judgment  may  become  a  lien  in  the  same  way  as  judgments  of  the 
court  of  record.  Where  such  statutory  provisions  exist  and  are  complied 
with,  the  Justice's  judgment  so  treated  can  be  authenticated  under  the 
act  of  Congress  as  a  judgment  of  the  court  of  record  and  is  fully  protected 
by  the  full  faith  and  credit  clause  of  the  constitution  and  the  acts  of 
Congress. 

Rowley  v.  Carron  (1887)  117  Pa.  52;  11  Atl.,  435;  Bright?/.  Smitten 
(1891)  10  Pa.  Co.  Ct.  Rep.  647;  Upham  v.  Damon  (1866)  94  Mass.  (12 
Allen)  98.  (But  while  such  Justice  Court  judgments  are  thus  made  judg- 
ments of  courts  of  record  for  the  purpose  of  authentication  under  the  Acts 
of  Congress,  of  issuing  execution,  etc.,  they  are  still  Justice  Court  judg- 
ments. Allen  v.  Arguelles  ( 1831 )  Fed.  Cas.  No.  213  (4Cranch  C.  C.  170)  ; 
Pierce  z/.  Davidson  (1894)  58  Mo.  App.,  106;  Ellis  v.  White  (1854)  25 
Ala.,  540.) 

A  way  thus  exists  to  give  to  judgments  of  Justices  of  the  Peace  the 
protection  of  the  U.  S.  Constitution,  and  laws,  by  resort  to  a  court  of 
record ;  though  it  is  submitted,  for  the  reasons  above  given,  that  they  are 
entitled  to  such  protection  in  the  absence  of  any  such  procedure. 

The  question  whether  the  constitutional  requirement  is  self-executing 
will,  some  day,  come  before  the  United  States  Couits  in  a  case  where  a 
demurrer  is  interposed  to  a  complaint  which  alleges  a  sister-state  judg- 
ment but  does  not  proffer  a  copy  authenticated  under  the  acts  of  Congress. 
There  the  judgment  will  be  admitted,  but  not  being  "  so  authenticated  " 
as  required  by  Sec.  905  of  the  Rev.  Stats,  it  cannot  be  given  any  greater 
faith  and  credit  than  would  be  accorded  to  a  strictly  foreign  judgment, 
unless  the  first  sentence  of  the  full  faith  and  credit  clause  is  self-execut- 
ing. There  seems  to  be  no  reason  to  doubt  that  under  such  circum- 
stances the  sister-state  judgment  would  be  given  the  full  benefit  of  the 
constitutional  provision.  Though  the  report  of  the  case  does  not  show  it, 
that  was  just  what  was  done  in  the  case  of  Keyser  v.  Lowell  (1902)  117 
Fed.  400. 

horsey  v.  Maury  (1848)  18  Miss.  (10  Smedes  &  M.)  298*,  Smiths. 
Lathrop  (1863)  44  Pa.  St.  326;  Pritchett  v.  Clark,  3  Harr.  (Del.)  517; 
Eastern  Townships  Bank  v.  Beebe  (1880)  53  Vt.  177;  Bonesteel  v.  Todd 
(1861)  9  Mich.,  371,  at  p.  375  ;  Thurber  v.  Blackbourne,  (1818)  1  N.  H.  242. 

See  Buckner  v.  Finley  (1829)  2  Peters  586,  which  held  that  a  bill  of 
exchange  drawn  in  one  State  on  a  person  in  another  is  a  foreign  bill  of 
exchange. 

And  see  cases  denying  to  judgments  of  Justices  of  the  Peace  con- 
clusive effect,  cited  in  preceding  note. 
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So  closely  akin  to  the  question  of  whether  the  full  faith 
and  credit  clause  is  self-executing  as  to  deserve  considera- 
tion with  it,  is  the  question  of  whether  the  acts  of  Con- 
gress of  May  23,  1790  and  of  March  27,  1804,  derive  their 
whole,  validity  from  that  clause.  The  former  question,  as 
we  have  just  seen  (in  note  20,  p.  478),  involved  the  standing  of 
judgments  of  sister-state  Justices'  Courts  and  other  courts 
not  courts  of  record,  and  also  of  those  sister-state  judg- 
ments of  courts  of  record  which  have  been  proved  in  other 
ways  than  by  the  method  authorized  by  the  acts  of  Congress  ; 
but  the  latter  question  moots  the  standing  of  United  States 
Court  judgments  in  the  different  States  ;  of  territorial  judg- 
ments in  the  States,  sister-territories  and  insular  possessions 
and  of  the  judgments  of  courts  of  our  insular  possessions 
in  the  States,  territories  and  sister-insular  possessions. 

For  a  long  time  it  was  supposed  ttiat  the  acts  of  May 
26th,  1790  and  of  March  27,  1804,  depended  wholly  on  the 
full  faith  and  credit  clause  of  the  United  States  Constitu- 
tion for  their  validity  ;  and  that,  as  "  state  "  in  that  clause 
means  only  territory  admitted  to  statehood,  the  different 
States  were  not  bound  to  regard  the  judgments  of  courts  of 
the  District  of  Columbia  or  of  the  territories  as  within  the 
acts  or  protected  by  the  United  States  Constitution.  On  this 
ground,  it  was  decided  in  an  early  case  that  the  judgments 
of  courts  of  the  District  of  Columbia  were  not  within  the 
full  faith  and  credit  clause  of  the  Constitution,  and  were, 
therefore,  on  no  better  footing  in  a  State  than  foreign  judg- 
ments.1 But  in  the  case  ot  Embry  v.  Palmer,  the  United 
States  Supreme  Court  decided  that  while  judgments  of 
the  District  of  Columbia  were  not  within  the  full  faith  and 
credit  clause  of  the  Constitution,  Congress  had  power  to 
prescribe  their  effect  in  the  different  States  under  the  general 
judicial  power  of  the  United  States  and  had  done  so  in  the 
Acts  of  May  26,  1790  and  March  27,  1804,  which  require 
that  judgments  must  be  given  "such  faith  and  credit  as 
they  are  entitled  to  in  the  courts  of  the  State,  territory  or 
other  country  subject  to  the  jurisdiction  of  the  United 
States  from  which  they  are  taken."2 

1  Draper's  Executors  v.  Gorman  (1837)  8  Leigh  628. 

2  Embry  v.  Palmer  (1882)  107  U.  S.  3;  See  Hughes  v.  Davis  (1855)  8 
Md.  271;  Duvall  v.  Fearson  (1862)  18  Md.  502. 
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As  the  United  States  Supreme  Court  in  the  case  of  Mills 
v.  Duryee,1  had  decided  that  State  judgments  must  be  re- 
garded as  conclusive  in  the  courts  of  the  District  of  Co- 
lumbia, the  converse,  settled  in  Embry  v.  Palmer,  completed 
the  circle.  While  the  case  of  Embry  v.  Palmer  onl|y  de- 
cided the  law  for  the  District  of  Columbia  it  governs  the 
cases  of  the  territories  proper  and  of  countries  appurte- 
nant to  the  United  States.2  It  has  been  decided  that  the 
judgments  of  the  courts  of  the  Indian  nations  are  entitled 
to  the  same  faith  and  credit  as  sister-state  judgments.3 

The  following  language  of  the  court  in  Embry  v. 
Palmer  is  particularly  instructive  : 

"  So  far  as  this  statutory  provision  relates  to  the  effect  to  be  given  to 
the  judicial  proceedings  of  the  states,  it  is  founded  on  Art.  IV,  Sec.  i  of 
the  constitution,  which,  however,  does  not  extend  to  the  other  cases  covered 
by  the  statute.  The  power  to  prescribe  what  effect  shall  be  given  to  the 
judicial  proceedings  of  the  courts  of  the  United  States  is  conferred  by  other 
provisions  of  the  constitution  such  as  those  which  declare  the  extent  of  the 
judicial  power  of  the  United  States,  which  authorize  all  legislation  neces- 
sary and  proper  for  executing  the  powers  vested  by  the  constitution  in  the 
government  of  the  United  States  or  in  any  department  or  officer  hereof  and 
which  declare  the  supremacy  of  the  authority  of  the  National  Government 
within  the  limits  of  the  constitution.  As  part  of  its  general  authority  the 
power  to  give  effect  to  the  judgments  of  its  courts  is  co-extensive  with  its 
territorial  jurisdiction.  That  the  Supreme  Court  of  the  District  of  Colum- 
bia is  a  court  of  the  United  States  results  from  the  right  of  exclusive  legis- 
lation over  the  district  which  the  constitution  has  given  to  Congress. 
Accordingly  the  judgments  of  the  courts  of  the  United  States  have 
invariably  been  recognized  as  upon  the  same  footing,  so  far  as  concerns 
the  obligation  created  by  them,  with  domestic  judgments  of  the  states 
wherever  rendered  and  wherever  sought  to  be  enforced."1 

^iS^)  7  Cranch  481. 

2  That  a  territorial  judgment  must  be  given  full  faith  and  credit  when 
sued  on  in  a  State  court  was  decided  in  Susenbach  v.  Wagner  (1889)  41 
Minn.  108. 

3  Mehlin  v.  Ice  (1893)  56  Fed.  12;  Mackey  v.  Coxe  (1855)  18  How. 
100;  Stan d ley  v.  Roberts  (1894)  59  Fed.  836;  See  James  v.  James 
(1891)  81  Tex.  373. 

4  Embry  v.  Palmer  (1882)  107  U.  S,  3  at  pp.  9-10. 

This  language  has  considerable  bearing  on  the  question,  whether  the 
judgments  of  courts  of  the  Confederate  States  rendered  during  the  civil 
war  were  protected  by  the  Federal  Constitution  and  statutes.  The  United 
States  Supreme  Court  held  that  where  the  judgments  themselves  were  not 
hostile  in  their  purpose  or  mode  of  enforcement  to  the  authority  of  the 
national  government  and  did  not  impair  or  tend  to  impair  the  constitu- 
tional rights  of  citizens  they  were  protected. 

Horn  v.  Lockhart  (1873)  17  Wall.  570;  See  Texas  v.  White  (1868)  7 
Wall.  700;  Sprott  v.  U.  S.  (1874)  20  Wall.  459;  Lockhart  v.  Horn  (1871) 
1  Woods  628;  Williams  v.  Bruffy  (1877)  96  U.  S.  176. 
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The  acts  of  May  26,  1790  and  March  27,  1804,  therefore 
determine  the  effect  of  the  judgments  of  the  United  States 
Courts  in  the  different  States  and  Territories  when  sought 
to  be  enforced  in  other  States  and  Territories  of  the  United 
States  as  well  as  the  effect  of  strictly  sister-state  judgments; 
but  they  determine  the  effect  of  other  than  strictly  sister- 
state  judgments  by  virtue  of  other  constitutional  provisions 
than  Art.  IV,  Sec.  1.  A  judgment  of  a  federal  court  of 
record  in  Porto  Rico  or  the  Philippines  must  be  given  in 
any  state  as  much  effect  as  would  be  given  to  a  judgment 
of  a  court  of  record  of  a  neighboring  state  of  the  Union,  not 
because  of  the  full  faith  and  credit  clause  of  the  federal 
constitution,  but  because  of  the  general  powers  of  Congress 
exercised  in  the  Acts  of  May  26,  1790  and  March  27,  1804.1 

It  has  repeatedly  been  laid  down  by  the  United  States 
Supreme  Court  that  under  these  acts  the  judgments  and 
decrees  of  courts  of  the  United  States  are  entitled  to  the 
same  sanctity  and  effect  in  the  courts  of  each  state  as  judg- 
ments and  decrees  of  the  courts  of  other  States  would  be, 
"  nothing  more  but  nothing  less";  3  for  "The  laws  of  the 
United  States  are  laws  in  the  several  states  and  just  as  much 
binding  on  the  citizens  and  courts  thereof  as  the  state  laws 
are  "  3  and  the  judgments  of  United  States  courts  are  just 
as  binding  as  those  of  the  state  courts  and  in  some  cases 
more  so.3     It  must   be  admitted,   however,   that  under  a 

1 A  judgment  of  a  Justice  of  the  Peace  in  a  Territory,  say  in  New 
Mexico,  would  raise  squarely  the  question  of  whether  the  acts  of  May  26, 
1790  and  March  27,  1804,  cover  such  judgments,  for  the  full  faith  and 
credit  clause  of  the  constitution  even  if  self  executory  does  not  cover  ter- 
ritorial judgments,  and  territorial  Justice  of  the  Peace  judgments  if  not 
covered  by  the  acts  of  May  26,  1790  and  March  27,  1804,  are  no  better  off 
in  other  states  and  territories  than  strictly  foreign  judgments. 

2Metcalf  v.  Watertown  (1894)  153  U.  S.  671  at  p.  676;  Crescent  Live 
Stock  Co.  v.  Butchers  Union  (1887)  120  U.  S.  141  at  p.  147 ;  Dupasseur  v. 
Rocherau  (1874)  21  Wall  130  at  p.  135;  Hancock  Natl.  Bk.  v.  Farnum 
(1900)  176  U.  S.  640  p.  645  ;  See  Galpin  v.  Page  (1874)  3  Sawyer  93,  Fed. 
cases  5206. 

And  judgments  of  the  United  States  courts  are  properly  authenti- 
cated in  the  manner  prescribed  by  those  acts. 

O  Hara  v.  Mobile  &  O.  R.  R.  Co.  (C.  C.  A.,  1896)  76  Fed.  718. 

"  But  it  is  equally  well  settled  that  a  right  claimed  under  the  Federal 
constitution  finally  adjudicated  in  the  Federal  courts,  can  never  be  taken 
away  or  impaired  by  State  decisions.  The  same  reasoning  which  permits 
to  the  States  the  right  of  final  adjudication  upon  purely  state  questions 
requires  no  less  respect  for  the  final  decisions  of  the  Federal  courts  of 
questions  of  national  authority  and  jurisdiction."  Deposit  Bank  v.  Board 
of  Councilmen  of  Frankfort  (1903)  24  Sup.  Ct.  Rep.  154  at  p.  160. 

3Clafflin  v.  Hauseman  Assignee  (1876)  93  U.  S.  130  at  p.  136. 
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strict  construction,  the  acts  of  May  26,  1790  and  March  27, 
1804,  do  not  require-  state  courts  to  give  full  faith  and 
credit  to  judgments  of  United  States  courts  and  that  it  is 
somewhat  judicial  legislation  for  the  United  States  Supreme 
Court  to  exact  full  faith  and  credit  for  such  judgments.1 

Under  §  905  of  the  Revised  Statutes  of  the  United  States, 
if  it  stood  alone,  it  might  be  questioned  whether  the  judg- 
ments ot  the  State  courts  stood  on  any  better  footing  in 
Porto  Rico  and  the  Philippines  than  strictly  foreign  judg- 
ments do,  for  that  simply  provides  that  such  judgments, 
when  authenticated,  as  in  the  act  required  "  shall  have  the 
same  faith  and  credit  given  to  them  in  every  court  within 
the  United  States  as  they  have  by  law  or  usage  in  the  courts 
of  the  states  from  which  they  are  taken"  and  under  Downes 
v.  Bidwell  2  and  subsequent  cases,  it  is  doubtful  if  Porto 
Rican  and  Philippine  Courts  are  courts  within  the  United 
States.  But  under  a  familiar  rule  of  statutory  interpreta- 
tion we  are  authorized  to  look  at  the  original  acts  of  May 
26,  1790  and  March  27,  1804,  to  see  what  was  meant  by  the 
words  "  within  the  United  States"  in  §  905,  the  phrase 
being  ambiguous.3  When  we  do  so,  we  discover  that  the 
act  of  March  27,  1804,  extended  the  act  of  May  26,  1790. 
to  cover  the  courts  and  judicial  proceedings  of  countries 
subject  to  the  jurisdiction  of  the  United  States  as  fully  as 
the  courts  and  judicial  proceedings  of  the  States,4  and 
that  therefore  the  language  of  the  revisers  of  the  Federal 
Statutes  must  be  broadened  by  construction  so  as  to  give 
State  and  Territorial  judgments  the  same  effect  in  countries 
appurtenant  to  the  United  States  and    subject  to  its  juris- 

xSee  O'Haraz/.  Mobile  &  O.  R.  Co.  (1896,  C.  C.  A.)  76  Fed.  718, 
and  note  in  21  C.  C.  A.  Rep.  478-9. 

2  (1900)  182  U.  S.  244. 

3  "  When  the  meaning  is  plain,  the  courts  cannot  look  to  the  statutes 
which  have  been  revised  to  see  if  Congress  erred  in  that  revision,  but  may 
do  so  when  necessary  to  construe  doubtful  language  used  in  expressing  the 
meaning  of  Congress."     U.  S.  v.  Bowen  (1879)  100  U.  S.,  508,  513. 

See  U.  S.  v.  Le  Bris  (1886)  121  U.  S.  278,  where  original  act  was 
referred  to  in  order  to  determine  the  meaning  of  the  words."  Indian  Coun- 
try." 

See  also  U.  S.  v.  Hirsch  (1879)  100  U.  S.  33,  35;  U.  S.  v.  Lacher 
(1890)  134  U.  S.,  624;  Dwight  v.  Merritt  (1891)  140  U.S.  213;  Camp- 
bell v.  Haverhill  (1895)  155  U.  S.  610;  Bate  etc.  v.  Sulzberger  (1895) 
157  U.  S.  at  33,39. 

4  See  acts  quoted  in  full  supra,  p.  475. 
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diction,  as  they  would  be  given  in  a  State  of  the  Union. 
For  the  same  reason  the  word  "  States"  in  the  same  phrase 
"  shall  have  the  same  faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they  have  by  law  or 
usage  in  the  courts  of  the  States  from  which  they  are 
taken,"  must  be  enlarged  to  mean  "  States,  Territories  or 
countries  appurtenant  to  the  United  States  and  subject  to 
its  jurisdiction,"  so  as  to  give  to  the  judgments  of  the  Ter- 
ritories and  of  our  insular  possessions  the  same  faith  and 
credit  in  the  courts  of  the  different  States,  other  Territories 
and  other  insular  possessions  that  they  have  at  home.1 

Having  thus  seen  that  the  full  faith  and  credit  clause  of 
the  Federal  constitution  and  the  Acts  of  Congress  of  May 
26,  1790  and  March  27,  1804,  were  adopted  for  the  express 
purpose  of  putting  State  and  Territorial  judgments  on  a 
favored  footing  over  strictly  foreign  judgments  when 
pleaded  and  proved  in  courts  within  the  United  States  or 
within  countries  subject  to  its  jurisdiction,  and  that  the 
purpose  was  accomplished,  it  remains  for  us  to  consider 
briefly  the  exceptions  which  have  been  made  to  the  general 
proposition  that  sister-state  judgments  (including  there- 
under Territorial  and  other  judgments  favored  by  the  acts 
of  Congress)  are  conclusive  evidence,  while  strictly  foreign 
judgments  are  only  prima  facie  evidence,  of  the  matter 
adjudged. 

The  first  thing  to  notice  is  that  unless  tainted  by  fraud 
certain  strictly  foreign  judgments,  rendered  by  courts  hav- 
ing jurisdiction,  are  as  conclusive  as  are  sister-state  judg- 
ments. Such  favored  strictly  foreign  judgments  were 
grouped  by  Mr.  Justice  Gray  of  the  United  States  Supreme 
Court  as  follows  :a 

1. — Judgments  in  rem  adjudicating  the  title  to  a  ship  or 
other  moveable  property  within  the  custody  of  the  court. 

2. — Judgments  that  are  not  contrary  to  the  policy  of  the 
law  of  the  State  which  is  asked  to  enforce  them  and  that 
affect  the  status  of  persons,  among  which  judgments  are 
decrees  confirming  and  dissolving  a  marriage. 

3. — Judgments  under  which  a  person  has  been  compelled 
to  pay  money  (so  far  at  least  as  to  prevent  him  from  having 

1  Sussenbach  v.  Wagner  (1889)  41  Minn.  108. 

2  Hilton  v.  Guyot  (1895)   159  U.  S.  at  pages  167-168. 


486  COLUMBIA  LAW  REVIEW. 

to  pay  again,  or  as  to  allow  him  to  recover  on  a  promise  of 
indemnity). 

4. — Judgments  discharging  the  obligations  contracted  in 
the  foreign  country  between  citizens  or  residents  thereof. 

But  even  these  strictly  foreign  judgments  are  favored 
wholly  because  of  comity.  They  do  not  stand  on  the  con- 
stitutional and  statutory  right  which  sister-state  judgments 
do.  What  comity  sustains,  unfriendliness  can  take  away; 
and  the  case  of  Hilton  v.  Guyot1  itself  decided  that 
comity  does  not  require  us  to  do  more  by  others  than  they 
do  by  us,  and  that  therefore  judgments  rendered  in  any 
foreign  country  by  the  laws  of  which  our  own  judgments 
are  reviewable  on  the  merits,  are  only  prima  facie  evidence 
of  the  justice  of  the  claims  they  represent. 

The  second  point  to  observe  is  that  it  is  undecided  as  yet 
in  the  United  States  whether  foreign  judgments  may  be 
impeached  if  procured  by  false  and  fraudulent  representa- 
tion and  testimony  in  behalf  of  the  judgment  creditor 
where  the  same  question  of  fraud  was  passed  on  by  the  for- 
eign court  in  giving  judgment ;  but  that,  while  the  princi- 
ple of  Hilton  v.  Guyot  makes  impeachable  for  fraud  in  ob- 
taining them  the  judgments  of  English  and  other  foreign 
courts  which  hold  our  own  judgments  impeachable  for 
such  fraud,  sister-state  judgments  are  not  impeachable  for 
any  fraud  which  was  matter  of  defense  in  the  original  ac- 
tion,3 nor  for  any  other  fraud  which  would  not  be  good 
ground  for  defending  against  them  at  law  or  impeaching 
them  in  equity  in  the  States  where  they  were  rendered.3 
Here,  again,  comity  determines  very  largely  the  status  of 
strictly  foreign  judgments,  but  has  nothing  whatever  to  do 
with  that  ol  sister-state  judgments. 

The  third  established  doctrine  to  consider  is  the  one  early 
decided,  that  a  sister-state  judgment,  like  a  strictly  foreign 
judgment,  is  of  no  effect  unless  the  court  rendering  it  has 
jurisdiction.4     This  doctrine    has  been  carried  so  far  that 

1(i«95)  159  U.  S.  113. 

2  Christmas  v.  Russell  (1866)  5  Wall.  290;  Maxwell  v.  Stewart  (1874) 
22  Wall.  77  ;  Allison  v.  Chapman  (1884)  19  Fed.  488 ;  Union  Trust  Co.  v. 
Rochester  (1886)  29  Fed.  609;  Barras  v.  Bidwell  (1876)  3  Woods  (U.  S.) 
5;  U.  S.  v.  Throckmorton  (1878)  98  U.  S.,  61. 

3Warrington  v.  Ball  (1898)  90  Fed.  464;  Ball  v.  Warrington  (1901) 
108  Fed.  472  ;  Chadron  Bank  v.  Anderson  (1896)  6  Wyo.  518. 

^D'Arceyv.  Ketchum  (1850)  n  How.  165. 
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in  deciding  that  one  State  need  not  enforce  the  judgments 
of  a  sister-state  which  are  penal  in  the  international  sense, 
the  United  States  Supreme  Court,  by  saying  that  a  State 
court  has  no  jurisdiction  of  such  sister-state  judgments, 
practically  asserted  that  a  State  could  not  enforce  penal 
sister  state  judgments  if  it  wanted  to.1  This  last  assertion 
would  certainly  seem  to  be  wrong.  But  it  is  undoubtedly 
law  that  the  provision  in  the  fifth  amendment,  forbidding 
the  United  States,  and  that  in  the  fourteenth  amendment, 
forbidding  the  States,  to  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law,  makes  it  impossible 
for  either  Congress  or  the  States  to  make  valid,  as  a  per- 
sonal judgment,  one  recovered  after  service  by  publication 
only  and  no  appearance,  or  valid  as  a  judgment  in  rem,  one 
recovered  where  there  was  no  jurisdiction  of  the  subject 
matter.2  Unless  jurisdiction  of  the  person  is  obtained 
there  cannot  be  a  valid  personal  judgment,  and  unless  juris- 
diction of  the  subject  matter  is  obtained,  there  cannot  be  a 
valid  judgment  in  rem  ;  and  that  is  as  true  of  sister-state 
judgments  as  it  is  of  strictly  foreign  judgments.  The  cases 
on  that  proposition  are  many.3  So,  while  there  was  early 
a  dispute  as  to  whether  where  a  sister-state  judgment  re- 
cited jurisdictional  facts,  the  non-existence  of  those  facts 
could  be  shown,4  it  was  settled  by  Thomson  v.  Whit- 
man,5 since  several  times  affirmed,  that  the  full  faith  and 
credit  clause  did  not  prevent  the  contradiction  and  dis- 
proval  of  necessary  jurisdictional  facts  recited  in  a  sister- 
state  judgment.  That  being  so,  any  court  which  refuses 
to  allow  such  contradiction  in  an  action  on  the  judgment  is 
really  violating  the  United  States  constitution  by  depriving 

1  Wisconsin  v.  Pelican  Ins.  Co.  (1888)  127  U.  S.  265. 

2  Pennoyer  v.  Neff  (1877)  95  U.  S.  at  pp.  733"734- 

3  See  an  article  by  the  present  writer  in  38  American  Law  Review  at 
pages  354  to  358,  where  a  number  of  the  cases  are  collected. 

By  far  the  most  interesting  case  on  the  subject  of  jurisdiction  is  An- 
drews v.  Andrews  (1902)  188  U.  S.  14  (since  affirmed  in  German  Savings 
and  Loan  Society  v.  Dormitzer  (1904)  192  U.  S.  125),  for  there  the  court 
had  acquired  jurisdiction  of  the  parties  by  their  appearance,  but  as  it  had 
not  acquired  jurisdiction  of  the  res  the  judgment  was  a  nullity. 

*  See  cases  collected  in  the  American  and  English  Encyclopaedia  of 
Law,  1st  Ed.,  Vol.  XII,  pages  148X  to  148Z;  2nd  Ed.,  pages  993  to  994. 

8  (1873)  18  Wall.  457- 
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the  apparent  judgment  debtor  of  his  property  without  due 
process  of  law.1 

The  fourth  and  last  proposition  to  remember  is  that  a 
State  may  prohibit  any  action  on  a  foreign  judgment— Texas 
did  so  before  its  annexation  to  the  United  States — ,2  but 
that  while  it  may  provide  reasonable  statutes  of  limitation 
for  sister-state  judgments3  it  cannot  absolutely  prohibit 
any  action  on  such  sister  state  judgments,4  unless  such 
judgments  are  penal  in  the  international  sense,8  or  unless 
they  are  sued  on  by  foreign  corporations.6 

(c)    Conclusion. 

Summing  up  what  our  review  has  shown  us,  we  note: 
First. — That  the  fundamental  difference  between  strictly 
foreign  judgments  and  those  American  judgments  which  we 
have  denominated  sister-state  judgments  lies  in  the  fact  that 
the  standing  of  the  former  rests  on  comity  while  that  of  the 
latter  is  protected  by  constitutional  and  statutory  pro- 
visions. 

Second.—  That  Article  IV,  Sec.  i,  of  the  United  States 
Constitution,  like  its  prototype  in  the  Articles  of  Confedera- 
tion, was  framed  for  the  express  purpose  of  giving  sister- 
state  judgments  a  favored  footing  over  strictly  foreign  judg- 
ments, and  that  the  acts  of  Congress  carried  out   the  pur- 
ree Pennoyer  v.  Neff  (1877)  95  U.  S.  pages  733~734- 
2  Wilson  v.  Tunstall  (1851)  6  Tex.  222. 
3McElmoyle  v.  Cohen  (1839)  13  Pet.  312. 

4  Christmas  v.  Russell  (1866)  5  Wall.  290;  Keyser  v.  Lowell  (1902) 
117  Fed.  400. 

6  Wisconsin  v.  Pelican  Ins.  Co.  (1888)  127  U.  S.  265. 
Penal  judgments  are  excepted  on  historical  grounds. 

6  Anglo  American  Provision  Co.  v.  Davis  Provision  Co.  (1903)  191 
U.  S.  373,  affirming  (1902)  169  N.  Y.  506. 

Judgments  sued  on  by  foreign  corporations  are  excepted  on  the 
ground  that  a  judgment  owned  by  a  foreign  corporation  is  entitled  to  no 
faith  nor  credit  because  the  corporation  is  not  entitled  to  the  privileges  and 
immunities  of  a  citizen ;  and  it  would  seem  to  follow  that  if  the  foreign 
corporation  should  assign  the  judgment  to  a  citizen  it  would,  in  the  latter's 
hands,  be  given  full  faith  and  credit.  It  has  been  so  decided  in  New  York, 
Nazro  v.  McCalmont  Oil  Co.  (1885)  36  Hunn  296.  This  is  undoubtedly 
true  where,  under  the  law  of  the  state  in  which  the  judgment  is  rendered, 
the  title  to  the  judgment  passes  by  the  assignment. 

Martin  v.  Wilson  (1903)  120  Fed.  202. 
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pose  by  providing  a  mode  of  authentication  which,  when 
resorted  to,  would  entitle  them  to  that  favored  footing.1 

Third. — That  Article  IV,  Sec.  i,  of  the  United  States 
constitution  applies  only  to  State  judgments  when  proved 
in  other  States,  but  that  the  acts  of  Congress  go  farther  and 
give  effect  to  State  judgments  in  the  territories  and  insular 
possessions  as  well  as  in  other  States,  and  likewise,  in  aid  of 
the  general  judicial  power  of  the  United  States,  give  the 
same  conclusive  effect  in  the  States  to  the  judgments  of  our 
territorial  and  insular  possession  courts. 

Fourth. — That  by  judicial  legislation  the  judgments  of 
United  States  courts  are  held  to  be  as  conclusive  in  the 
States  as  are  sister-state  judgments. 

Fifth. — That  the  acts  of  Congress  provide  a  mode  of 
authentication  which  would  seem  erroneously  to  be  deemed 
by  some  courts  to  be  applicable  to  judgments  of  courts  of 
record  alone;  and  that  since  it  has  never  been  determined 
by  the  United  States  Supreme  Court  that  Article  IV,  Sec. 
i,  of  the  Constitution  is  self-executing,  there  is  a  conflict  of 
State  authority  as  to  whether  a  judgment  of  a  Justice  of  the 
Peace  of  one  State  rendered  with  jurisdiction  is  conclusive 
evidence  when  proved  in  the  courts  of  another. 

Sixth. — That  the  favored  standing  of  sister-state  judg- 
ments does  not  exist  as  to  certain  strictly  foreign  judgments 
made  conclusive  by  comity;  does  not  extend  to  sister-state 
judgments  rendered  without  jurisdiction  over  the  person  or 
the  res  ;  may  not  exist  as  to  judgments  obtained  by  fraud, 
except  in  cases  where  our  own  judgments,  when  sued  on  in 
the  country  from  which  the  foreign  judgment  comes,  are 
not  protected  from  re-examination  as  to  matters  of  fraud 
already  passed  upon  by  the  courts  rendering  the  judgments, 
and  does  not  apply  to  sister-state  judgments  which  are 
penal  in  the  international  sense,  or  which  are  sued  on  by 
foreign  corporations. 

George  P.  Costigan,  Jr. 

Denver,  Colorado. 

1  "  Foreign  judgments  are  authenticated  :  I.  By  an  exemplification 
under  the  great  seal.  2.  By  a  copy  proved  to  be  a  true  copy.  3.  By  the 
certificate  of  an  officer  authorized  by  law,  which  certificate  must  itself  be 
properly  authenticated.  These  are  the  usual,  and  appear  to  be  the  most 
proper,  if  not  the  only,  modes  of  verifying  foreign  judgments."— Chief  Jus- 
tice Marshall  in  Church  v.  Hubbart  (1804)  2  Cranch  238. 


THE  EXCLUSIVE  POWER  OF  CONGRESS  TO 

REGULATE    INTERSTATE    AND 

FOREIGN  COMMERCE. 

The  power  of  Congress,  under  the  Constitution,1  to  reg- 
ulate commerce  among  the  several  States  and  with  foreign 
nations,  covers  a  field  of  legislation  of  vast  extent.  The 
power  extends  to  the  regulation  not  only  of  the  transaction 
per  se,  but  of  all  its  incidents, — the  commodity  or  passenger 
which  is  its  subject,  the  instrument  by  which  it  is  effected, 
the  personal  agent  who  performs  it.2  It  is  a  power  com- 
plete in  itself,  may  be  exercised  to  its  fullest  extent  and  ac- 
knowledges no  limitations,  other  than  are  prescribed  in  the 
Constitution.3  The  dual  nature  of  our  national  system,  as 
composed  of  States  possessing  attributes  of  sovereignty 
within  the  Union,  imposes  no  restraints  upon  Congress 
when  legislating  pursuant  to  its  commercial  power;  for  this 
power  is  vested  in  Congress  as  absolutely  as  it  would  be  in 
a  unitary  government  which  had  in  its  Constitution  only 
those  express  restrictions  upon  the  power  which  are  found 
in  the  federal  Constitution.4  And  the  power  to  regulate 
commerce  expressly  granted  draws  after  it,  by  necessary 
implication  and  under  the  terms  of  the  Constitution,  the 
power  to  use  all  means  which  are  necessary  and  proper  to 
effect  the  desired  regulation.6  The  necessity  of  resorting 
to  particular  means,  and  the  appropriateness  of  the  means, 
are  questions  for  Congress,  not  for  the  courts.6 

1  "  The  Congress  shall  have  Power  *  *  To  regulate  Commerce  with 
foreign  Nations,  and  among  the  several  States,  and  with  the  Indian 
Tribes."     Const.  Art.  i.  Sec.  8.  par.  4 

2  Welton  v.  Missouri  (1876)  1  Otto  275  ;  Pensacola  Telegraph  Co.  v. 
W.  U.  Telegraph  Co.  (1878)  6  Otto  124;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania (1885)  114  U.  S.  196. 

3  Gibbons  v.  Ogden  (1824)  9  Wheat.  1. 

4  Gibbons  v.  Ogden  (cited);  The  Brig  William  (1808);  2  Hall's  Law 
Journal,  255. 

5  "The  Congress  shall  have  power  *  *  To  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  this  constitution  in  the  Government 
of  the  United  States,  or  in  any  department  or  officer  thereof."  Const.  Art. 
1,  Sec.  8,  par.  18  ;  U.  S.  v.  Fisher  (U.  S.  1818)  2  Cranch.  358  ;  M'Culloch  v. 
Maryland  (1819)  4  Wheat.  316. 

6  M'Culloch  v.  Maryland  (1819)  4  Wheat.  316. 
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In  a  sense  this  power  of  commercial  regulation  is  ex- 
clusively in  Congress  throughout  its  great  extent ;  for  once 
Congress  has  legislated  upon  any  subject  under  this  power, 
then  conflicting  legislation  by  a  State  becomes  void,  how- 
ever proper  that  legislation  might  otherwise  be.1     For  the 
Constitution  and  the  laws  of  the  United  States  made  in  pur- 
suance thereof  are  the  supreme  laws  of  the  land,  anything 
in  the  constitution  or   laws  of  any  State  to  the  contrary 
notwithstanding.3     But  in  the  more   common   use   of  the 
term,  which  is  that  hereafter   employed,    the   "  exclusive 
power  of  Congress  to  regulate  interstate  and  foreign  com- 
merce ''    signifies  that   the  mere  constitutional    grant,  the 
dormant  or  inchoate  power  even  before  it  is  exercised,  de- 
prives the  States  of  the  power  to  regulate  certain  subjects 
of  commerce.     As  to  these  subjects  the  power  of  Congress 
is  exclusive   in  a  strict  technical   sense.     But  as  to  other 
subjects  it  is  not  the  mere  grant  of  the  power  to  Congress, 
but  the  conflict  between  specific  legislation  by   Congress 
and  by  a  State  which  renders  the  latter  void  ;  and  as  to 
those  subjects  the  States  possess  power  of  legislation,  which 
is  described  as  concurrent  with  the  power  of  Congress  over 
the  same  subjects.     There  is  therefore  much  need  of  a  rule 
to  determine  as  to  what  subjects  the  power  of  Congress  is 
exclusive  of  and  as  to   what  it  is  concurrent  with  power  in 
the  States.     For  if,  on  the  one  hand,  the  States  were  ad 
mitted  to  concurrent  legislation  upon  all  subjects  connected 
with  inter-state  and  foreign  commerce,  the  efforts  of  the 
States  to  favor  their  own  citizens  and  industries,  and  the 
conflict  of  retaliatory  legislation  of  different  States,  would 
destroy  the  commercial  freedom  and  equality  which  it  was 
a  principal  object  of  the  federal  constitution  to  attain,  and 
re-introduce  the  intolerable  confusion  and  exactions  of  the 
period  following  the  Revolution  ;  and  if,  on  the  other  hand, 
the  States  were  deprived   of  the  right  to  legislate  upon  all 
subjects  connected  with  that  commerce,  local  self  govern- 
ment and  the  autonomy  of  the  States  would  become  illu- 
sory. 

But  though   the  need  of  a  rule  was  great  it  was   not 

1  Gibbons  v.   Ogden  (1824)  9  Wheat.  I  ;  Brown  v.  Maryland    (1827) 
12  Wheat.  419;  New  York  v.  Miln  (1837)  11  Peters,  102. 

2  Const.  Art.  VI.  par.  2. 
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announced  until  twenty-seven  years  after  the  first  case 
reached  the  Supreme  Court.  Marshall  left  the  question 
undecided.1  After  his  death  the  opinions  of  the  justices 
were  irreconcilable,  and  the  judges  on  the  opposite  sides  of 
the  controversy  seem  to  have  been  able  neither  clearly  to 
define  their  own  nor  clearly  to  understand  their  opponents' 
uses  of  the  terms,  exclusive  and  concurrent  powers.2  A 
workable  rule  was  not  arrived  at  by  the  court  until  the 
celebrated  opinion  of  Mr.  Justice  Curtis  in  the  cases  of 
Cooley  v.  Board  of  Wardens  of  the  Port  of  Philadelphia  in 
1851.3 

These  cases  raised  the  question  whether  certain  laws  of 
the  State  of  Pennsylvania  relating  to  the  regulation  of  the 
pilotage  of  vessels  arriving  at  and  departing  from  ports  of 
that  State  were  repugnant  to  the  commercial  clause  of  the 
Constitution,  and  required  the  court  to  decide  "  whether 
the  grant  of  the  commercial  power  to  Congress  d\d,  per  se, 
deprive  the  States  of  all  power  to  regulate  pilots."  The 
majority  of  the  court,  speaking  by  Mr.  Justice  Curtis, 
upheld  the  validity  of  the  State  laws,  and  laid  down  the  fol- 
lowing rules  to  determine  when  the  power  of  Congress  is 
and  when  it  is  not  exclusive  : 

Whether  the  power  of  Congress  to  legislate  upon  a 
given  subject  under  the  commercial  clause  of  the  Constitu- 
tion is  or  is  not  exclusive,  depends  upon  the  nature  of  the 
subject. 

Whatever  subjects  of  this  power  are  in  their  nature 
national,  or  admit  only   of  one  uniform  system,  or  plan  of 

1  In  Gibbons  v.  Ogden  (1824)  9  Wheat,  i,  Marshall  noticed,  but 
refused  to  decide,  appellants'  contention  that  the  power  of  Congress  was 
exclusive;  putting  his  decision  upon  the  ground  of  conflict  between  laws  of 
Congress  relating  to  the  coastwise  trade  and  the  laws  of  the  State  of  New 
York  in  question.  He  decided  Brown  v.  Maryland  (1827)  12  Wheat.  419, 
because  of  conflict  between  a  law  of  Congress  and  of  the  State,  and  in  Will- 
son  v.  Black  Bird  Creek  Marsh  Co.  (1829)  2  Peters  245,  sustained  the  law  of 
the  State  upon  the  ground  that  Congress  had  not  legislated  on  the  matter. 
Judge  Story  is  in  error,  both  in  his  Commentaries  on  the  Constitution  (Sec. 
1067)  and  in  his  dissenting  opinion  in  New  York  v.  Miln  (1837)  11  Peters 
102,  in  saying  that  Gibbons  v.  Ogden  had  settled  that  the  power  of  Con- 
gress was  exclusive. 

2  See  New  York  v.  Miln  (1837)  1 1  Pet.  102  ;  Groves  v.  Slaughter  (1841) 
15  Pet.  449  ;  The  License  Cases  (1847)  5  How.  504  ;  The  Passenger  Cases 
(1849)  7  How.  233,  for  examples  of  diverse  views  in  the  Supreme  Court 
upon  the  question  of  the  exclusive  power  of  Congress. 

3  (1851)  12  Howard  U.  S.  299  (two  cases). 
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regulation,  are  of  such  a  nature  as  to  require  exclusive  legis- 
lation by  Congress. 

Whatever  subjects  of  the  power  are  in  their  nature 
local  and  not  national,  and  are  such  as  may  be  best  provided 
for  by  different  systems  of  regulation  enacted  by  the  State 
in  conformity  with  circumstances  existing  within  their 
limits,  may,  in  the  absence  of  legislation  by  Congress,  be 
regulated  by  the  States. 

And  the  opinion  is  an  authority  for  the  proposition  that, 
not  the  mere  legislation  by  Congress  upon  a  local  subject, 
but  the  direct  conflict  between  the  law  of  the  Congress  and 
the  law  of  the  State,  renders  the  latter  void. 

Judge  Curtis  says  that  the  opinion  is  intended  to  be  con- 
fined to  the  precise  question  of  pilotage  then  before  the 
Court,  but  the  reaffirmation  of  the  rules  in  many  cases  upon 
a  variety  of  commercial  subjects  has  long  since  determined 
them  to  be  of  very  general  application.1 

The  influence  of  the  rules  has  been  so  great  and  Judge 
Curtis'  exposition  of  principles  is  so  luminous  as  to  justify 
the  following  extracts  from  his  opinion.  After  noting  that 
the  cases  presented  directly  to  the  Court  the  question 
whether  the  grant  of  the  commercial  power  to  Congress 
did  per  se  deprive  the  States  of  all  power  to  regulate  pilots, 
he  continues  : 

1  For  example :  Upon  the  question  of  tax  on  land  transportation  in 
Crandall  v.  Nevada  (1867)  6  Wall.  35,  by  Miller,  J. ;  tax  upon  spirituous 
liquors  in  Hinson  v.  Lott  (1869)  8  Wall.  148,  Miller,  J.  ;  tax  per  ton  of 
freight  carried  by  railroads,  canals,  etc.  ;  in  Case  of  the  State  Freight  Tax 
(1873)  15  Wall.  232,  by  Strong,  J.;  state  tax  on  railroad  gross  receipts,  in 
Philadelphia  &  S.  Mail  S.  S.  Co.  v.  Pennsylvania  (1887)  122  U.  S.  326,  by 
Bradley,  J. ;  tax  on  pedlars  in  Welton  v.  Missouri  (1876)  1  Otto  275,  by 
Field,  J.  ;  foreign  immigration  in  Henderson  v.  Mayor  (1876)  2  Otto  259, 
by  Miller,  J. ;  improvement  of  river  and  harbor  in  Mobile  v.  Kimball  (1881) 
10  Otto  691,  by  Waite,  C.  J.  ;  local  wharfage  dues  in  Parkersburg  &  Ohio 
River  Transportation  Co.  v.  Parkersburg  (1883)  17  Otto  691,  by  Bradley,  J.  ; 
tax  on  coal  still  in  barges  in  which  it  had  been  transported,  in  Brown  v. 
Houston  (1884)  114  U.  S.  622,  by  Bradley,  J. ;  tax  on  ferry  company,  in 
Gloucester  Feny  Co.  v.  Pennsylvania  (1884)  1 14  U.  S.  196,  by  Fields,  J. ;  tax 
on  liquors,  in  Walling  v.  Michigan  (1886)  116  U.  S.  446,  by  Bradley,  J.  ; 
"  long  haul  "  and  "  short  haul  "  in  Wabash,  St.  L.  &  Pacific  R.  R.  Co.  v. 
Illinois  (1886)  1 18  U.  S.  557,  by  Miller,  J. ;  bridges,  etc.,  over  navigable  rivers 
in  Hamilton  v.  Vicksburg,  etc.,  R.  R.  Co.  (1886)  119  U.  S.  280,  by  Field, 
J.  ;  tax  and  license  for  drummers  in  Robbins  v.  Taxing  District  of  Shelby 
County  (1887)  120  U.  S.  498,  by  Bradley,  J.  ;  sale  of  liquors,  in  Leisy  v. 
Hardin  (i8c>o)  135  U.  S.  ioo,  by  Fuller,  C.  J.;  railway  express  trains,  in 
Lake  Shore  &  Michigan  Southern  Railway  Company  v.  Ohio  (1899)  173 
U.  S.  285,  by  Harlan,  J. 
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"  The  grant  of  commercial  power  to  Congress  does  not  contain  any 
term  which  expressly  excludes  the  States  from  exercising  an  authority  over 
its  subject-matter.  If  they  are  excluded  it  must  be  because  the  nature  of 
the  power  thus  granted  to  Congress,  requires  that  a  similar  authority  shall 
not  exist  in  the  States.  If  it  were  conceded  on  the  one  side,  that  the  nature 
of  this  power,  like  that  to  legislate  for  the  District  of  Columbia,  is  absolutely 
and  totally  repugnant  to  the  existence  of  similar  power  in  the  States,  prob- 
ably no  one  would  deny  that  the  grant  of  the  power  to  Congress  as 
effectually  and  perfectly  excludes  the  States  from  all  future  legislation  on 
the  subject,  as  if  express  words  had  been  used  to  interdict  them.  And  on 
the  other  hand,  if  it  were  admitted  that  the  existence  of  this  power  in  Con- 
gress, like  the  power  of  taxation,  is  compatible  with  the  existence  of  a 
similar  power  in  the  States,  then  it  would  be  in  conformity  with  the  con- 
temporary exposition  of  the  Constitution  (Federalist,  No.  32),  and  with  the 
judicial  construction,  given  from  time  to  time  by  this  Court,  after  the  most 
deliberate  consideration,  to  hold  that  the  mere  grant  of  such  power  to  Con- 
gress, did  not  imply  a  prohibition  on  the  States  to  exercise  the  same  power; 
that  it  is  not  the  mere  existence  of  such  a  power,  but  its  exercise  by  Con- 
gress, which  may  be  incompatible  with  the  exercise  of  the  same  power  by 
the  States,  and  that  the  State  may  legislate  in  the  absence  of  Congressional 
regulations  (Sturges  v.  Crowninshield,  4  Wheat.  193  ;  Moore  v.  Houston,  5 
Wheat.  1  ;  Willson  v.  Black  Bird  Creek  Marsh  Co.  2  Peters  351).     *    *     * 

"  But  when  the  nature  of  a  power  like  this  is  spoken  of,  when  it  is  said 
that  the  nature  of  the  power  require  that  it  shall  be  exercised  exclusively  by 
Congress,  it  must  be  intended  to  refer  to  the  subjects  of  that  power,  and 
to  say  they  are  of  such  a  nature  as  to  require  exclusive  legislation  by  Con- 
gress. Now  the  power  to  regulate  commerce  embraces  a  vast  field,  con- 
taining not  only  many,  but  exceedingly  various  subjects,  quite  unlike  in  their 
nature ;  some  imperatively  demanding  a  single  uniform  rule,  operating 
equally  on  the  commerce  of  the  United  States  in  every  port ;  and  some,  like 
the  subject  now  in  question,  as  imperatively  demanding  that  diversity 
which  alone  can  meet  the  local  necessities  of  navigation." 

"  Either  absolutely  to  affirm,  or  deny  that  the  nature  of  this  povver  re- 
quires exclusive  regulation  by  Congress  is  to  lose  sight  of  the  nature  of  the 
subjects  of  the  power,  and  to  assert  concerning  all  of  them,  what  is  really 
applicable  but  to  a  part.  Whatever  subjects  of  this  power  are  in  their 
nature  national,  or  admit  only. 0/  one  uniform  system,  or  plan  of  regula- 
tion, may  justly  be  said  to  be  of  such  a  character  as  to  require  exclusive 
regulation  by  Congress.  That  this  cannot  be  affirmed  of  laws  for  the 
regulation  of  pilots  and  pilotage  is  plain.  The  act  of  1789  contains  a  clear 
and  authoritative  declaration  by  the  first  Congress  that  the  nature  of  this 
subject  is  such,  that  until  Congress  should  find  it  necessary  to  exert  its 
power  it  should  be  left  to  the  legislation  of  the  States  ;  that  it  is  local  and 
not  national ;  that  it  is  likely  to  be  best  provided  for,  not  by  one  system  or 
plan  of  regulation,  but  by  as  many  as  the  legislative  discretion  of  the 
several  States  should  deem  applicable  to  the  local  peculiarities  of  the  ports 
within  their  limits,  *  *  *  and  the  nature  of  the  subject  when  exam- 
ined is  such  as  to  leave  no  doubt  of  the  superior  fitness  and  propriety,  not 
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to  say  the  absolute  necessity,  of  different  systems  of  regulation,  drawn  from 
local  knowledge  and  experience,  and  conformed  to  local  wants.  How  then 
can  we  say,  that  by  the  mere  grant  of  power  to  regulate  commerce,  the 
States  are  deprived  of  all  the  power  to  legislate  on  this  subject,  because 
from  the  nature  of  the  power  the  legislation  of  Congress  must  be  exclusive. 
This  would  be  to  affirm  that  the  nature  of  the  power  is,  in  any  case,  some- 
thing different  from  the  nature  of  the  subject  to  which,  in  such  case,  the 
power  extends,  and  that  the  nature  of  the  power  necessarily  demands,  in 
all  cases,  exclusive  legislation  by  Congress,  while  the  nature  of  one  of  the 
subjects  of  that  power,  not  only  does  not  require  such  exclusive  legislation, 
but  may  be  best  provided  for  by  many  different  systems  enacted  by  the 
States  in  conformity  with  the  circumstances  of  ports  within  their  limits. 
In  construing  an  instrument  designed  for  the  formation  of  a  government, 
and  in  determining  the  extent  of  one  of  its  important  grants  of  power  to 
legislate,  we  can  make  no  such  distinction  between  the  nature  of  the  power 
and  the  nature  of  the  subject  on  which  that  power  was  intended  practically 
to  operate,  nor  consider  the  grant  more  extensive  by  affirming  of  the  power 
what  is  not  true  of  its  subject  now  in  question." 

Though  Judge  Curtis'  rules  were  a  great  advance 
beyond  the  confusion  before  existing,  yet  they  do  not  ascer- 
tain nor  does  the  opinion  give  the  clue  to  determining,  what 
subjects  are  in  their  nature  national  or  admit  only  of  one 
uniform  system  of  regulation  and  what  are  in  their  nature 
local,  or  admit  of  different  systems  of  regulation  according 
to  local  conditions.  Therefore  their  application  has  been 
difficult,  and  the  justices  of  the  Supreme  Court  have  differed 
much  as  to  whether  a  given  subject  were  of  national  or  of 
local  character,  as  is  shown  by  several  of  the  cases  cited  in 
note  12.  The  practical  application  of  the  rules  will,  it  is 
believed,  be  much  facilitated  by  resort  to  the  supplement- 
ary rules  or  principles  below  stated,  which  are  deduced 
from  the  following  considerations: 

"Commerce"  in  the  Constitution  is  a  term  of  largest 
import.  It  comprehends  intercourse  for  the  purpose  of 
trade  in  all  its  forms,  including  the  transmission  of  intelli- 
gence, the  transportation  by  land  and  water  of  persons  and 
commodities,  and  the  purchase,  sale  and  exchange  of  the 
commodities. *  "  Corn merce  "  is  the  transaction — the  trans- 
mission, the  transportation,  the  negotiation  and  sale ;  it  is 
plainly  distinct  from  its  incidents— the  subject,  agent  or 
instrument  of  the  commerce.     A  commodity   may   be  its 

1  Gibbons  v.  Ogden  (1824)  9  Wheat.  1;  Welton  v.  Missouri  (1875)  1 
Otto  275 ;  Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co.  (1878)  6  Otto  1. 
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subject,  a  railroad  car  its  instrument,  an  employee  of  a  com- 
mon carrier  its  agent,  but  it  is  clear  none  of  these  is  com- 
merce per  se.  Now  this  last,  commerce,  is  of  national  charac- 
ter, for  being  general  in  its  very  nature,  diversity  and  con- 
flict of  local  regulations  by  different  States  or  communities 
would  render  its  free  and  equal  prosecution  within  the 
nation  impossible.  But  its  incidents,  the  commodity,  the 
instrument,  the  personal  agent,  are  in  their  nature  local, 
constituting  a  part  of  the  property  and  persons  within  the 
respective  States,  over  which,  even  during  their  connection 
with  a  transaction  of  interstate  or  foreign  commerce,  the 
States  must  necessarily  retain  control,  if  local  self-govern- 
ment and  the  autonomy  of  the  States  are  not  to  become 
mere  names.1 

But,  though  these  incidents  of  commerce  are  local  in 
their  nature,  and  are  not  in  themselves  commerce,  yet  the 
connection  between  them  and  commerce  is  so  close  that 
their  regulation  by  the  States  may  constitute  such  a  burden 
upon  commerce  as  contravenes  the  Constitution. 

By  judicial  determination  it  has  been  settled  that  a  tax 
upon  a  commodity  or  instrument  of  inter-state  or  foreign 
commerce,  during  its  connection  therewith  and  as  an  inci- 
dent thereof,2  and  a  tax  upon  a  person  by  way  of  license 
or  the  like  for  the  privilege  of  conducting  such  commerce,3 
are  taxes  upon  the  commerce  ;  and  both  upon  principle  and 
by  authority  it  is  determined  that  a  discrimination  by  a 
State  against  the  commodities,  instruments  or  agents  of 
commerce  from  other  States  or  countries  is  as  effectually  a 
burden  upon  that  commerce  as  if  the  discrimination  were 

1  The  point  stated  in  the  text  is  distinct  from  that  held  in  several  cases, 
that  before  a  transaction  of  foreign  or  inter-state  commerce  begins,  and 
after  it  ends,  the  commodity  being  merged  in  the  general  mass  of  property 
in  the  State,  and  not  being  during  these  periods  the  subject  of  such  trans- 
actions, may  be  regulated  by  State  laws :  Brown  v.  Houston  (1885)  114 
U.  S.  622  ;  Coe  v.  Errol  (1886)  1 16  U.  S.  517  ;  Pittsburg  and  S.  Coal  Com- 
pany v.  Bates  (1895)  156  U.  S.  577.  The  point  in  the  text  is,  that  even 
during  the  continuance  of  their  connection  with  the  inter-state  or  foreign 
commerce  transaction,  the  incidents  of  commerce  continue  under  State  con- 
trol, subject  to  the  principles  stated  below. 

2  Brown  v.  Maryland  (1827)  12  Wheat.  419;  Low  v.  Austin  (1871)  13 
Wall.  29;  Case  of  the  State  Freight  Tax  (1873)  15  Wall.  232  ;  Morgan  v. 
Parham  (1873)  16  Wall.  471. 

3Welton  v.  Missouri  (1876)  1  Otto  275;  Robbins  v.  Taxing  Dist. 
Shelby  County  (1887)  120  U.  S.  489. 
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directed  against  the  commerce  per  se.1  It  is  also  clear  that 
if  no  limit,  proportional  to  the  due  protection  and  control 
of  persons  and  property  within  their  jurisdiction,  were 
imposed  upon  the  regulation  of  the  incidents  of  commerce 
by  the  States,  then  by  easy  devices,  under  plea  of  police  or 
other  powers,  the  States  could  by  legislation,  proper  in  kind, 
but  excessive  in  degree,  greatly  burden,  or  even  totally  bar 
competitive  trade  from  other  States  or  foreign  countries. 
Therefore  it  is  further  determined,  both  upon  principle  and 
by  authority,  that  the  regulation  by  the  States  of  the  inci- 
dents of  commerce  shall  not  exceed  the  fair  requirements 
of  each  case.2 

From  these  considerations  result  the  following  rules  in 
explanation  of  and  supplemental  to  those  of  Cooley  v. 
Board  of  Wardens,  above  given  : 

Commerce  with  foreign  nations  and  among  the  several 
States,  being  in  its  nature  national,  its  direct  regulation  is 
exclusively  in  the  power  of  Congress. 

The  incidents  of  such  commerce, — the  commodity,  in- 
strument, agent, — being  local  in  nature,  their  regulation  is 
generally  within  the  power  of  the  State,  in  the  absence  of 
conflicting  legislation  by  Congress,  except  when  the  State 
regulation  (i)  imposes  a  tax  upon  an  incident  of  that  com- 
merce in  its  quality  as  such,  or  (2)  is  discriminating,  or  (3)  ex- 
ceeds what  is  reasonably  necessary  to  the  protection  of 
persons  or  property  and  to  orderly  government  within  the 
State. 

While  these  rules  have  not  been  stated  in  any  case,  they 
are  deduced  from  examination  of  all  the  cases  in  the  Su- 
preme Court,  and  are  supported  by  many  which  were  de- 
cided upon  their  principles,  if  without  statement  of  the 
rules.3     By    reciting   the   qualities  of    the   subject-matter 

'Cook  v.  Pennsylvania  (1878)  7  Otto  566;  Guy  v.  Baltimore  (1880)  10 
Otto  434;  Minnesota  v.  Barber  (1890)  136  U.  S.  313;  see  Woodruff  v. 
Parham,  8  Wall.  123,  and  Hinson  v.  Lott,  8  Wall.  148,  both  decided  in  1869. 

3Chy  Lung^.  Freeman  (1876)  2  Otto  275  ;  Brimmers.  Rebman  (1891) 
138  U.  S.  78;  Hannibal  &  St.  Jo.  R.  R.  Co.  v.  Husen  (1878)  5  Otto  465. 

3  The  following  cases  will  illustrate  how  the  principles  of  these  rules 
have  been  applied  by  the  Supreme  Court  :  Direct  Regulation  of  Commerce 
Exclusively  in  Power  of  Congress:  Case  of  the  State  Freight  Tax  (1873) 
15  Wall.  232;  Welton  v.  Missouri  (1876)  1  Otto  275;  Henderson  v. 
Mayor  (1876)  2  Otto  259;  Hall  v.  de  Cuir  (1878)  5  Otto  485;  Cooper 
v.   Ferguson  (1885)   113  U.  S.  727  ;  Wabash,  St.    L.  &  Pac.  R.  R.  Co.  v. 
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Illinois  (1886)  118  U.  S.  557;  Robbins  v.  Taxing  Dist.  Shelby  Co.  (1887) 
120  U.  S.  489;  W.  U.  Tel.  Co.  v.  Pendleton  (1887)  122  U.  S.  347  ;  Bow- 
man v.  Chicago  &  N.  W.  R.  R.  Co.  (1888)  125  U.  S.  465  ;  Leisy  v.  Har- 
din (1890)  135  U.  S.  100;  Lyng  v.  Michigan  (1890)  135  U.  S.  161; 
Rhodes  v.  Iowa  (1898)  170  U.  S.  412;  Vance  v.  Vandercook  (1898)  17a 
U.  S.  438;  Hanley  v.  Kansas  City  S.  Ry.  Co.  (1903)  187  U.  S.  617; 
Louisville  &  N.  R.  Co.  v.  Eubank  (1902)   184  U.  S.  27. 

State  law  Void  Because  of  Conflict  with  Law  of  Congress  :  Gibbons  v. 
Ogden  (1824)9  Wheat.  1;  Brown  v.  Maryland  (1827)  12  Wheat.  419; 
Sinnott  v.  Davenport  (1859)  22  How.  227;  Pensacola  Tel.  Co.  v.  W.  {]. 
Tel,  Co.  (1878)  6  Otto  124;  People  of  State  of  New  York  v.  Compagnie 
Transatlantique  (1883)  17  Otto  59;  Gulf,  Colorado  &  Santa  Fe  Ry.  Co. 
v.  Hefley  (1895)   158  U.  S.  98. 

State  Tax  on  Incidents  of  Interstate  and  Foreign  Commerce,  Invalid: 
Hays  v.  Pacific  Mail  S.  S.  Co.  (1854)  17  How.  596;  Case  of  the  State 
Freight  Tax  (1873)  15  Wall.  232;  Morgan  v.  Parham  (1873)  16  Wall. 
471  ;  Welton  v.  Missouri  (1876)  1  Otto  275;  W.  U.  Tel.  Co.  v.  Texas 
(1882)  15  Otto  460;  Moran  v.  New  Orleans  (1884)  112  U.  S.  69;  Pick- 
hard  v.  Pullman  Southern  Car  Co.  (1886)  117  U.  S.  34;  Corson  v.  Mary- 
land (1887)  120  U.  S.  502;  Leloup  v.  Mobile  (1888)  127  U.  S.  640;  Stou- 
tenburgh  v.  Hennick  (1889)  129  U.  S.  141  ;  Low  v.  Austin  (1890)  13  Wall. 
29;  Harman?'.  Chicago  (1893)  147  U.  S.  396;  Brennan  v.  Titusville  (1894) 
153  U.  S.  289. 

State  Tolls  on  Interstate  Bridge,  Void  :  Covington  etc.  Bridge  Co.  v. 
Kentucky  (1894)  154  U.  S.  204. 

Tax  on  Foreign  Corporation  for  Doing  Interstate  Business  in  State, 
Invalid  :  Gloucester  Ferry  Co.  v.  Pennsylvania  (1885)  114  U.  S.  196  ;  Mc- 
Call  v.  California  (1890)  136  U.  S.  104  ;  Norfolk  &  Western  R.  R.  Co.  v. 
Pennsylvania  (1890)  136  U.  S.  114.  _ 

Tax  on  Receipts  from  Interstate  Traffic,  Void  :  Fargo  v.  Michigan 
(1887)  121  U.  S.  230;  Philadelphia  &  S.  Mail  S.  S.  Co.  v.  Pennsylvania 
(1887)  122  U.  S.  326. 

Tax  on  Interstate  Telegraph  Messages  Void  :  W.  U.  Tel.  Co.  v.  Ala- 
bama (1889)  132  U.  S.  472. 

State  Law  Invalid  Because  of  Discrimination  :  Wardz/.  Maryland  (1871) 
12  Wall.  418  ;  Cook  v.  Pennsylvania  (1878)  7  Otto  566  ;  Guy  v.  Baltimore 
(1880)  10  Otto  434;  Tiernan  v.  Rinker  (1880)  12  Otto  123;  Webbers. 
Virginia  (1881)  13  Otto  34+;  Walling  v.  Michigan  (1886)  116  U.S.  446; 
Spraigue  v.  Thompson  (1886)  118  U.  S.  90  ;  Minnesota  v.  Barker  (1890) 
136  U.  S.  313  ;  Brimmer  v.  Rebman  (1891)  138  U.  S.  78  ;  Voi^htz/.  Wright 
(1891)  141  U.  S.  62  ;  see  also  the  reasoning  of  the  Court  in  Woodruff  v. 
Parham  (1868)  8  Wall.  123,  and  Hinson  v.  Lott  (1868)  8  Wall.  148,  before 
cited. 

State  Law  Invalid  as  Exceeding  Necessities  of  the  Case  :  Southern  S. 
S.  Co.  v.  Portwardens  (1867)  6  Wall.  31  ;  Chy  Lung  v.  Freeman  O876)  2 
Otto  279;  Hannibal  &  St.  Jo.  R.  R.  Co.  v.  Husen  (1878)  5  Otto  465  ;  Fos- 
ter v.  Master  &  Wardens  New  Orleans  (1897)  4  Otto  246  ;  Schollenherger 
v.  Pennsylvania  (1898)  171  U.  S.  1  ;  Collins  v.  New  Hampshire  (1898^ 
171  U.  S.  30;  Cleveland,  Cin.,  Chicago  &  St.  Louis  Ry.  Qo.v.  Illinois  (1900) 
177  U.  S.  514 ;  Cleveland,  Cin.,  Chicago  &  St.  L.  Ry.  Co.  v.  Jett  (1900)  177 
U.  S.  514. 

See  also  Reagan  v.  Farmers  Loan  &  Trust  Co.  (1894)  154  U.  S.  362 ; 
Plumley  v.  Massachusetts  (1894)  155  U.  S.  461  ;  Western  Union  v.  James 
(1896)  162  U.  S.  650;  Rasmussen  v.  Idaho  (1901)  181  U.  S.  198;  Smith  v. 
St.  Louis  &  S.  W.  R.  Co.  (1901)  181  U.  S.  248. 

Discussion  of  cases  sustaining  the  power  of  the  States  to  regulate  inci- 
dents of  commerce  is  reserved  to  another  article. 
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upon  which  their  application  severally  depends  they  facili- 
tate the  use  of  Judge  Curtis'  rules  by  diminishing  the  dif- 
ficulty of  deciding  in  what  class  a  given  subject  belongs. 

The  inaction  of  Congress  upon  subjects  which  are  within 
its  exclusive  power  of  regulation  is  an  indication  that  as  to 
them  commerce  shall  be  free,  and  State  regulation  is  an 
unconstitutional  interference  with  that  freedom.1  There- 
fore the  State  cannot  derive  from  its  admitted  powers,  such 
as  taxation  and  police,  a  right  to  regulate  them,2  nor  does 
the  absence  of  discrimination  from  State  legislation  validate 
the  legislation.  For  neither  power  of  the  State  to  legislate 
upon  other  subjects,  nor  equality  of  its  legislation,  can  make 
»ood  the  constitutional  lack  of  power  to  directly  regulate 
inter-state  and  foreign  commerce. 

An  early  decision  of  the  Supreme  Court3  held  that  the 
commercial  power  of  Congress  extended  to  the  punishment 
of  offenses  by  private  parties  which  interfered  with,  ob- 
structed or  prevented  inter-state  or  foreign  commerce. 
Recent  decisions  of  the  Court  indicate  a  tendency  to  extend 
this  principle  to  the  proposition  that  the  power  of  Congress 
to  directly  regulate  that  commerce  is  exclusive  of  interfer- 
ence, not  only  by  the  States,  but. by  private  individuals;  to 
affirm  that  private  contracts  and  combinations,  as  well  as 
State  legislation,  may  be  repugnant  to  the  exclusive  grant 
to  Congress,  and  herein  to  find  additional  support  for  the 
constitutionality  of  laws  of  Congress,  such  as  the  Sherman 
Anti-Trust  Act,  which  restrict  the  right  of  private  con- 
tract.4 And  other  late  cases  have  established  the  doctrine 
of  one  of  the*  earliest  and  most  remarkable  decisions  ren- 
dered on  this  topic,5  that  the  power  of  Congress  to  regulate 
commerce  is  not  limited  to  the  enactment  of  measures 
which  promote  commerce,  but  is   an  instrument  to  effect 

1  Welton  v.  Missouri  (1875)  1  Otto  275;  Robbins  v.  Taxing  Dist. 
Shelby  Co.  (1887)  120  U.  S.  489;  Leisy  v.  Hardin  (1890)  135  U.  S.  100. 

2  Bowman  v.  Chic.  &  N.  W.  Ry.  Co.  (1888)  125  U.  S.-465;  Hannibal 
&  St.  Jo.  R.  R.  Co.  v.  Husen  (1877)  5  Otto  465;  Minnesota  v.  Barber 
(1890)  136  U.  S.  313;  Robbins  v.  Shelby  Co.  Taxing  Dist.  (1887)  120  U. 
S.  489. 

3  U.  S.  v.  Coombs  (1838)  12  Peters,  72. 

4  Addystone  Pipe  &  S.  Co.  v.  U.S.  (1899)  175  U.S.  211 ;  U.  S.  v. 
Joint  Traffic  Assoc.  (1898)  171  U.  S.  505;  Northern  Securities  Co.  v.  U.S. 
(1904)  193  U.  S.  197. 

s  U.  S.  v.  Brig  William  (1808)  2  Hall's  Law  Journal  255. 
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other  national  purposes,  and  therefore  includes  the  power 
to  prohibit  commerce  in  the  interest  of  great  national  ends 
and  the  public  morals.1  By  these  decisions,  the  cycle  of 
the  development  of  the  commercial  power  of  Congress  is, 
so  to  say,  completed  ;  this  power  having  been  first  decided 
to  be  superior  to  the  power  of  the  States  to  regulate  their 
internal  affairs,  then  to  be  exclusive  of  the  States  over  large 
divisions  of  the  subject,  and  finally  to  include  the  prohibi- 
tion of  the  commerce  to  protect  which  it  was  granted  by 
the  Constitution. 

David  Walter  Brown. 

note  on  the  case  of  the  united  states  versus 
the  brigantine  william.2 

This  case  decided  in  the  United  States  District  Court  for  the  District 
of  Massachusetts,  in  1808,  by  Hon.  John  Davis,  District  Judge,  has  re- 
ceived less  attention  than  it  merits.  It  raised  the  question  of  the  constitu- 
tionality of  the  Embargo  Acts  of  1807, 1808,  and  required  the  Court  to  pass 
upon  (1)  the  powers  of  the  judiciary  to  declare  unconstitutional  an  Act  of 
Congress ;  (2)  the  extent  of  the  powers  of  Congress  under  the  commerce 
clause  of  the  Constitution.  According  to  my  inquiries,  it  was  one  of  the 
earliest  decisions  on  the  former  question,  and  the  first  in  any  court  to  con- 
sider the  second  question  at  large,  the  case  of  The  Ulysses,  in  1800  (Fed. 
Cases,  No.  14330)  which  preceded  it,  and  in  which  Mr.  Davis  had  repre- 
sented the  United  States  as  District  Attorney,  having  only  touched  upon 
the  question  as  incidental  to  a  prosecution  for  felony.  Judge  Davis  there- 
fore had  no  precedents  to  guide  him,  but  developed  the  power  of  Congress 
over  commerce  upon  principle,  with  a  prevision  and  breadth  of  judgment, 
which  are  scarcely  inferior  to  Chief  Justice  Marshall's  in  his  great  cases. 
Indeed  I  cannot  doubt  that  when  Marshall  rendered  the  decision  in  Gib- 
bons v.  Ogden  he  had  before  him,  or  was  familiar  with,  Judge  Davis 
opinion  of  sixteen  years  earlier. 

Judge  Davis  reached  the  conclusion  that  the  Embargo  Acts  were  con- 
stitutional because  the  power  of  Congress  to  regulate  inter-state  and  foreign 
commerce  included  the  power  to  prohibit  commerce  in  some  degree, — in 
his  phrase  to  "  abridge  it."  A  synopsis  of  his  reasoning  may  be  made 
thus: 

Commerce  is  one  of  the  objects  as  to  which  the  Constitution  creates  a 
national  sovereignty,  which  as  to  those  objects,  is  limited  only  by  the  qual- 
ifications and  restrictions  expressed  in  the  Constitution.  It  is  contended 
that  the  power  to  regulate  commerce  implies  a  limitation,  and  cannot  be 
understood  to  give  a  power  to  annihilate;  but  the  Embargo  Acts  do  not 
operate  as  a  prohibition  of  all  foreign  commerce.     Partial  prohibitions  are 

1  The  Lottery  Cases  (1903)  188  U.  S.  321. 

2  (1808)  2  Hall's  American  Law  Journal,  255. 
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authorized  by  the  expression  of  the  Constitution,  and  the  degree  or  extent 
of  the  prohibition  is  to  be  adjusted  by  the  discretion  of  the  national  govern- 
ment, to  which  the  subject  is  committed.  Under  the  power  to  make  all 
laws  necessary  and  proper  for  carrying  into  execution  the  enumerated 
powers,  Congress  may  consider  the  present  prohibitory  System  as  necessary 
and  proper  to  an  eventual  beneficial  regulation.  The  policy  of  the  expe- 
dient is  not  for  the  court.  The  power  of  Congress  to  regulate  commerce 
is  not  to  be  confined  to  the  adoption  of  measures  exclusively  beneficial  to 
commerce  itself,  but  is  also  to  be  considered  as  an  instrument  for  other 
purposes  of  general  policy  and  interest,  and  the  sphere  of  legislative  dis- 
cretion must  be  correspondingly  extended.  That  no  definite  term  for  the 
continuance  of  the  prohibition  is  stated  is  not  an  objection,  for  this  indefi- 
niteness  may  be  essential  to  its  efficacious  operation,  and  the  authority 
given  to  the  President  to  suspend  the  Acts  is  evidence  that  they  are  not 
intended  to  be  perpetual.  If  an  embargo  or  suspension  of  commerce  of 
any  description  be  within  the  powers  of  Congress,  the  terms  of  the  meas- 
ure must  also  be  within  their  discretion.  Before  the  Constitution,  the 
power  to  prohibit  commerce  was  in  the  State  legislatures,  and  unless 
Congress  possesses  it  under  the  Constitution  it  must  still  exist  in  them;  but 
this  has  never  been  claimed,  and  the  exercise  of  such  a  power  by  the  States 
would  be  inconsistent  with  the  power  vested  in  Congress  to  regulate  com- 
merce. Hence  this  power,  which  was  reserved  to  the  States  by  the  Arti- 
cles of  Confederation,  has  been  surrendered  to  Congress  by  the  Constitu- 
tion. 

Judge  Davis,  born  in  1761  and  dying  in  1847,  was  for  more  than  forty 
years  Judge  of  the  United  States  District  Court,  having  been  appointed  by 
President  Adams  and  retired  in  1841  amid  great  manifestations  of  respect 
by  the  Bar.  He  had  been  a  member  of  the  Massachusetts  convention 
which  adopted  the  Constitution,  and  Comptroller  of  the  Treasury  and 
United  States  District  Attorney  under  Washington.  In  an  obituary  notice 
of  him  by  Mr.  George  S.  Hilliard  it  is  said  :  "  Only  those  members  of  the 
bar  who  have  practised  before  him,  could  know  the  soundness  of  his  legal 
judgment,  his  accurate  learning,  his  conscientious  fidelity  to  every  case 
that  came  before  him,  and  the  unerring  instinct  that  led  him  always  to  the 
right  conclusions  and  by  the  right  path.  He  gave  a  memorable  instance 
of  his  judicial  firmness,  by  his  judgment  in  favor  of  the  constitutionality  of 
the  embargo." 

David  Walter  Brown. 
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NOTES. 


Thaddeus  D.  Kenneson  comes  to  the  School  this  fall  as  Lec- 
turer in  Evidence,  and  as  one  of  its  contributors  in  the  past  the 
Review  takes  especial  pleasure  in  welcoming  him.  He  fills  the 
vacancy  caused  by  the  resignation  of  Francis  C.  Huntington,  who 
retires  to  engage  exclusively  in  active  practice. 


The  Legal  Effect  of  a  Savings  Bank  Deposit  in  Trust. — 
The  New  York  Court  of  Appeals  seems  to  have  taken  a  position  in 
the  law  of  trusts  long  ago  declared  unsound  in  England,  and  which 
finds  support  only  in  Massachusetts.  In  In  re  Totten  (1904)  71 
N.  E.  748,  it  declares  that  a  deposit  by  one  person  in  a  savings  bank 
as  trustee  for  another  establishes,  not  an  irrevocable  trust,  but  u  a 
tentative  trust  merely,  revocable  at  will,  until  the  depositor  dies  or 
completes  the  gift  in  his  lifetime  by  some  unequivocal  act  or  decla- 
ration, such  as  delivery  of  the  pass  book  or  notice  to  the  beneficiary. 
In  case  the  depositor  dies  before  the  beneficiary,  without  revocation 
or  some  decisive  act  or  declaration  of  disiffirmance,  the  presumption 
arises  that  an  absolute  trust  was  created  as  to  the  balance  on  hand  at 
the  death  of  the  depositor. "  This  language  is  capable  of  the  construc- 
tion that  the  unequivocal  statement  which  accompanies  a  deposit  is 
evidence  which  requires  corroboration  to  establish  a  trust,  or  which 
may  be  overcome  by  showing  that  the  settlor  subsequently  withdrew 
the  deposit.  It  is  well  established  that  evidence  can  be  introduced 
to  show  that  no  trust  was  ever  intended,  that  the  declaration  of  trust 
was  designed  to  evade  the  savings  hank  by-laws,  or  for  some  other 
purpose,  Matter  0/  Barefield  (1904)  177  N.  Y.  387;  Milholland  v. 
Whalen  (1899)  89  Md.  212  ;  but  it  is  very  doubtful  if  the  custom  of 
evading  savings  bank  by-laws  in  this  manner  is  so  common  that  the 
explicit  words  of  trust  are  robbed  of  their  usual  import,  and  the 
court  is  not  convincing  in  its  contention  that  this  proof  must  be  cor- 
roborated, rather  than  explained  away,  before  that  intention  can  be 
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inferred.  Neither,  it  would  seem,  can  the  inference  raised  by  those 
words  be  overcome  by  evidence  that  the  settlor  subsequently  with- 
drew the  deposit,  for,  as  Judge  Andrews  p  inted  out  in  Mabie  v. 
Bailey  (1884)  95  N.  Y.  206,  "The  fact  that  deposits  were  subse- 
quently drawn  out  is  not  legitimate  evidence  that  he  did  not  intend, 
when  the  deposits  were  made,  to  create  a  beneficial  trust  for  the 
beneficiaries  named."  But  this  question  of  evidence  seems  not  to  be 
the  basis  on  which  the  court  rests  its  decision  ;  the  phrases  "tentative 
trust. ""  revocable  at  will,"  "absolute  trust  as  to  the  balance,"  and 
"declaration  of  disaffirmance,"  seem  to  indicate  that  the  holding  is 
that  the  trust  was  properly  established,  but  that  it  might  be  revoked. 
In  this  the  court  seems  to  have  gone  back  a  hundred  years. 

In  rx  parte  Pye  (181 1)  18  Ves.  139,  the  English  court  decided 
that  a  gratuitous  declaration  of  trust  was  binding,  and  this  is  now 
generally  admitted  to  be  the  law,  Lewin  on  Trusts,  9th  ed.,  66  and 
69  ;  Perry  on  Trusts,  4th  ed.,  §  96.  The  only  requisites  for  the 
creation  of  such  a  trust  are  an  intention  on  the  part  of  the  settlor  to 
make  a  trust  and  some  act  to  cmy  out  this  intention,  as,  for  ins*ance, 
an  unequivocal  statement,  Martin  v.  Funk  (1878)  75  N.  Y.  134;  Minor 
v.  Rogers  (1873)  4°  Conn.  512  ;  and  while  in  the  proof  of  the  fact  of 
that  intention  it  might  be  pertinent  to  show  that  notice  was  given  to 
the  beneficiary,  the  notice  is  not  a  component  part  of  the  trust,  and 
failing  to  give  it  will  not  affect  the  validity  of  the  trust,  Fletcher  v. 
Fletcher  (1844)  4  Hare  67  ;  Martin  v.  Funk,  supra.  Unlike  the  gift 
of  a  chattel,  which  requires  that  title  be  passed,  under  a  gratuitous 
declaration  of  trust  the  title  remains  in  the  settlor,  and  the  trust  de- 
rives its  validity  solely  from  the  act  and  intention  of  the  settlor;  the 
beneficiary's  interest  is  then  created;  and  once  created  equity  should 
protect  it,  as  it  would  any  other  vested  right,  not  only  from  a  stranger 
but  from  the  settlor  himself,  Viney  v.  Abbott  (1872)  109  Mass. 
300 ;  Mabie  v.  Bailey,  supra.  The  court  distingui-hes  savings 
bank  trusts  from  others,  but  there  seems  to  be  no  reason  why 
the  cestui  under  such  a  tru>t  should  not  receive  the  same  pro- 
tection that  he  would  under  a  trust  in  any  other  bank,  nor  is  it 
clear  why  the  declarations  which  would  establish  a  trust  in  another 
bank  will  fail  when  used  in  a  savings  bank.  The  case  seems  hard  to 
reconcile  with  the  reasoning  of  the  earlier  New  York  cases  mentioned 
by  the  court,  and  the  principles  laid  down  in  the  cases  from  other 
jurisdictions  seem  clearly  opposed  to  the  holding.  While  it  happens 
that  usually  some  one  of  the  requirements  enumerated  by  the  New 
York  court  is  found,  the  presence  of  such  a  fact  seems  never  to  have 
had  a  determining  influence  and  there  seems  to  be  no  good  reason  why 
it  should  have.  Sayer  v.  Weil  (Ala.  1892)  15  L.  R.  A.  545;  Richard- 
son v(.  Richardson  (1867)  L.  R.  Eq.  Cas.  686. 


Actions  Accruing  under  Foreign  Statutes. — The  authorities 
collected  in  the  recent  case  of  Slater  v.  Mexican  Nat.  R.  Co  (1904) 
194  U.  S.  120,  indicate  that  there  is  much  confusion  as  to  the  prin- 
ciples which  should  govern  the  courts  of  one  state  when  considering 
an  action  which  accrued  under  the  statute  of  another  state.  In  that 
case  the  plaintiff's  intestate  was  killed  in  Mexico,  where  a  statute 
providing  for  a  right  of  action  gave  damages  in  the  form  of  a  pension. 
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Suit  was  brought  in  Texas,  where  a  statute  also  granted  a  right  of 
action,  but  provided  for  damages  in  a  lump  sum.  The  lower  court 
found  that  it  could  not  award  damages  in  a  law  action  in  ac- 
cordance with  the  Mexican  statute,  but  this  it  held  was  a  difference 
of  procedure,  and  on  the  ground  that  the  right  existed  in  both  juris- 
dictions, awarded  damages  according  to  the  Texas  statute.  On 
appeal  the  court  dismissed  the  action,  holding  that  it  would  be  unjust 
to  the  defendant  to  enforce  the  right  otherwise  than  as  provided  by 
the  Mexican  statute. 

The  difficulty  in  the  cases  seems  to  have  arisen  from  the  failure  of 
the  courts  to  distinguish  between  rights  recognized  by  the  common 
law  and  those  created  by  statutes.  The  existence  of  a  cause  of  action 
is  determined  by  the  law  of  the  jurisdiction  in  which  the  act  occurs, 
and  since  the  law  of  that  jurisdiction  can  have  no  extraterritorial 
force,  no  wrong  is  done  under  a  law  foreign  to  it,  nor  can  an  action  be 
maintained  in  a  foreign  court  unless  it  be  by  comity.  When,  appeal- 
ing to  comity,  an  action  is  brought  in  our  courts  for  a  wrong  done 
abroad,  the  foreign  law  should  be  proved,  but  if  it  is  not,  our  courts 
presume  that  the  general  principles  of  the  common  law,  which  are 
considered  "consonant  with  reason  and  justice,"  prevail  in  the  foreign 
jurisdiction,  I  Columbia  Law  Revikw,  489;  Whitfordv.  Panama  R. 
Co.  (r 86 1)  23  N.  Y.  465,  and  that  a  person  is  there  protected  from 
bodily  harm  and  in  his  personal  freedom.  But  a  court  can  use  only  its 
own  procedure,  and  it  becomes  a  material  inquiry  whether  under  that 
procedure  the  foreign  right  can  be  enforced,  Pullman  Co.  v.  Laurence 
(1897)  74  Miss.  782.  In  common  law  actions  the  remedy  and  the 
right  are  regarded  as  separate  elements,  and  the  remedy  may  be 
modified  without  affecting  the  right,  Campbell  v.  Holt  (1885)  115 
U.  S.  620.  Tne  court  may  therefore  presume  that  such  a  foreign  right 
will  be  enforced  by  the  local  procedure,  Scott  v.  Seymour  (1862)  1 
H.  &  C.  217;  Pollock  on  Torts,  5th  ed.  p.  196.  When  the  right  is 
created  by  the  arbitrary  declaration  of  the  local  legislature,  however, 
there  is  no  presumption  that  the  right  exists  abroad,  Leonards.  Co- 
lumbia Steam  Nav.  Co.  (1881)  84  N.  Y.  48.  It  must  be  proved  to 
exist,  and  when  proved  it  must  be  accepted  with  the  limitations  im- 
posed by  its  creator  and  with  the  remedy  provided  if  that  remedy 
involves  a  limitation,  Hill  v.  Board  0/  Supervisors  (1890)  119  N.  Y. 
344.  Courts  have  refused  to  enforce  such  foreign  rights  even  when 
proved,  Anderson  v.  M.  &  St.  P.  R.  Co.  ('875)  37  Wis.  321,  but  this 
position  is  not  usually  taken  when  it  is  shown  that  a  similar  right 
exists  by  statute  in  the  local  jurisdiction,  Law  v.  Western  Ry.  of 
Ala.  (1898)  91  Fed.  817.  These  similar  statutes,  however,  are 
necessary  only  to  show  that  the  right  claimed  is  not  obnoxious  to  the 
local  public  policy,  Herrick  v.  M.  cV  St.  L.  R.  Co.  (1883)  31  Minn. 
11,  and  the  question  for  the  court  should  be  whether  under  its  own 
procedure  it  can  administer  the  foreign  statute.  Absolute  conformity 
is  not  necessary,  Wooden  v.  R.  R.  Co.  (189 1)  126  N.  Y.  10.  but  if  the 
local  procedure  materially  alter?  the  foreign  right,  the  court  should 
decline  to  enforce  the  right.  In  the  principal  case  the  court  found 
that  it  could  not  administer  a  pension,  and  since  damages  in  any 
other  form  would  materially  alter  the  right,  it  properly  declined  to 
allow  the  action  to  be  maintained. 
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Confessions  Coupled  with  Exculpatory  Statements. — That  the 
defendant  is  entitled  to  the  benefit  of  any  exculpatory  statements 
made  at  the  time  of  a  confession  which  has  been  introduced  against 
him  has  been  recognized  since  the  time  of  the  ancient  common  law, 
King  v.  Paine  (Eng.  i6q6)  5  Mod.  165;  but  in  assigning  as  the 
reason  for  their  introduction  that  such  statements  change  a  confession 
to  an  admission  it  would  seem  that  the  Supreme  Court  of  Georgia  has 
erred  ;  Owens  v.  State  (1904)  48  S.  E.  21.  The  court  contends  that 
a  statement  must  contain  not  only  an  acknowledgment  of  the  com- 
mission of  the  act  charged,  but  also  of  the  guilty  intent  in  order  to 
make  it  a  confession  ;  but  there  is  good  authority  opposed  to  this 
view,  and  it  seems  unsound  on  principle  ;  State  v.  Porter  (1897)  32 
Or.  135. 

In  the  proof  of  any  crime  the  guilty  intent  must  be  shown  as  well 
as  the  criminal  act  charged  ;  but  where  the  act  charged  is  of  such  a 
character  that  from  proof  of  the  fact  of  its  commission  the  guilty 
intent  may  be  inferred,  direct  proof  of  the  intent  may  be  dispensed 
with.  Proof  of  the  act  charged  raises  an  inference  of  guilty  intent  ; 
May's  Crim.  Law  §  27.  The  act  may  be  proved  by  the  testimony  of 
witnesses  or  by  statements  of  the  defendant  in  which  he  acknowledges 
it ;  but  however  the  fact  be  proved,  the  inference  of  intent  may  arise 
without  direct  proof.  It  is  the  establishment  of  the  act  which  gives 
rise  to  the  inference,  and  if  in  proving  the  act  evidence  is  incidentally 
found  which  directly  bears  on  the  intent,  this  evidence  is  only  inci- 
dental, and  is  not  necessary  to  create  the  inference.  It  strengthens  or 
weakens  an  inference  already  established,  but  that  inference  may  exist 
without  this  evidence.  On  the  other  hand,  at  the  trial,  in  order  to 
prove  the  act  charged  it  may  be  necessary  to  establish  a  series  of  facts 
and  from  this  series  of  facts  allow  the  jury  to  infer  the  commission  of 
the  criminal  act  charged  and  the  guilty  intent.  These  facts  taken 
separately  are  colorless  as  to  guilt,  and  the  proof  of  no  one  of  them 
will  establish  either  the  criminal  act  or  the  intent.  It  is  obvious  that 
a  statement  by  the  defendant  acknowledging  the  existence  of  one 
of  these  facts  has  a  different  effect  from  his  acknowledgment  of  the 
"main  fact,"  and  it  is  desirable  that  the  two  kinds  of  acknowledg- 
ments should  hav«  different  names.  While  both  are  admissions  in  a 
wide  sense,  one  is  an  admission  of  a  fact  from  which  guilty  intent  may 
be  directly  inferred  and  is  properly  called  a  confession,  while  the 
other  admits  a  fact  which  can  give  rise  to  such  an  inference  only  in 
connection  with  other  facts.  Greenleaf  defines  a  confession  as  "a 
direct  assertion  by  the  accused  person  of  the  doing  of  the  act  charged," 
Greenleaf  on  Evid.,  16th  ed.  §  213,  while,  as  distinguished,  "an 
acknowledgment  of  a  subordinate  fact,  not  directly  involving  guilt,  or, 
in  other  words,  not  essential  to  the  crime  charged,"  is  a  mere  admis- 
sion, Wigmore  on  Evidence  §  213  (advance  sheets).  See  State  v. 
Novak  (iSgg)  I09  Ia-  ll7-  Since  it  is  the  establishment  of  the  act 
charged  which  gives  rise  to  the  inference  of  guilty  intent,  it  would 
seem  that  exculpatory  matter,  in  a  statement  conceding  the  act,  could 
at  best  only  tend  to  cast  a  reasonable  doubt  on  the  inference,  and 
since  the  jury  must  determine  whether  in  truth  it  does  raise  a  reason- 
able doubt  in  their  minds,  and.  since  they  may  believe  all  or  a  part  of 
the  statement,  Blackburn  v.  State  (1872)  23  Oh.   St.   146,  the  court 
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seems  to  be  in  error  when  it  holds  that  the  inference  of  intent  is  neces- 
sarily overcome  by  the  exculpatory  matter.  But  if  the  exculpatory 
matter  actually  does  overcome  the  inference,  its  effect  is  still  not  that 
of  an  admission  merely.  A  neutralized  confession  leaves  the  main 
fact  still  established,  and  the  remaining  duty  of  the  state  is  to  prove 
only  the  intent.  For  this  it  is  now  driven  to  other  evidence.  An 
admission  by  itself  never  establishes  either  the  act  charged  or  the 
intent ;  it  leaves  each  of  these  elements  still  to  be  proved  by  other  evi- 
dence," and  to  treat  a  neutralized  confession  as  an  admission  is  to 
require  the  state  to  establish  the  two  essentials  of  a  crime  when  one 
is  conceded  to  be  already  established. 

Admissions  and  confessions  are  allowed  to  be  introduced  as 
exceptions  to  the  hearsay  rule,  because  of  the  probability  of  the 
defendant  having  spoken  the  truth  when  he  declared  against  his 
interest;  per  Eyre,  C.  J.,  in  Hardy's  Trial  (1794)  24  How.  St.  Tr. 
1093  While  exculpatory  matter  in  itself  is  not  within  the  reason  01 
the  exception,  still,  when  it  constitutes  part  of  the  statement  conced- 
ing the  act,  it  is  allowed  in  evidence  so  that  the  jury  may  decide  what 
was  the  true  meaning  of  the  defendant.  Greenleaf  on  Evidence,  1 6th 
ed.  218,  but  this  is  a  ground  essentially  different  from  that  assigned 
by  the  court  in  the  principal  case. 


Obstruction,  Repulsion'  and  Discharge  of  Surface  Water. — 
The  law  of  surface  waters  has  developed  from  attempts  to  reo  ncile 
with  the  right  of  the  landowner  to  deal  his  land  as  he  will,  the 
right  of  his  neighbor  not  to  be  interfered  within  the  use  of  his.  The 
civil  law  lays  stress  upon  freedom  from  interference  ;  the  common  law 
upon  the  right  of  user,  and  from  the  adoption  of  the  one  or  the  other 
th<  se  divergent  views  by  the  various  courts  of  this  country  a  conflicting 
varietv  of  decisions  has  arisen.  The  civil  law  rule  creates  a  servitude 
between  adjoining  proprietors,  by  which  the  lower  proprietor  is  bound 
to  receive  the  waters  which  naturally  flow  from  the  estate  above,  and, 
in  turn,  the  upper  proprietor  must  not  prevent  such  waters  from 
reaching  his  neighbor  below  in  the  usual  manner.  The  common  law 
rule  rejects  this  doctrine  and  regards  surface  water  as  a  common 
enemy  which  each  may  keep  off  his  land  as  best  he  can,  assimilating 
the  hw  of  surface  waters  with  the  law  of  percolating  waters,  rather 
than  that  of  water-courses.  The  Court  of  Chancery  of  New  Jersey  in 
its  recent  holding  that  one  may  build  bunkers  and  so  change  the 
drainage  as  to  throw  water  from  his  land  ont>  the  land  of  his  neighbor 
seems  to  have  extended  the  common  law  rule  to  a  point  where  it  is 
no  longer  tenable.  Sullivan  v.  Browning  (1904),  58  All.  302.  The 
court  quotes  with  approval  the  following  dictum  of  Bigelow,  J.,  in 
Gannon  v.  Hargadon  (Mass.  1865)  10  Allen  106:  "nor  is  it  at  all 
material  *  *  *  whether  a  party  obstiucts  or  changes  the  direction 
and  flow  of  surface  water  by  preventing  it  from  coming  wiihin  the  limits 
of  his  land  or  by  erecting  barriers,  or  changing  the  level  of  the  soil  so 
as  to  turn  it  off  in  a  new  course  after  it  has  come  within  his 
boundaries. " 

Surface  water  being  part  of  the  soil,  is  the  property  of  him  on  whose 
land  it  lies;  when  it  passes  to  his  neighbor's  land  it  becomes  the  lat- 
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ter's  property;  Broadbent  v.  Ramsbotham  (Eng.  1856)  11  Ex.  602. 
In  the  exercise  of  his  property  right  therein,  one  may  lawfully  retain 
surface  water  which  would  otherwise  flow  to  his  neighbor  below;  his 
right  is  one  of  absolute  appropriation  and  not  of  user,  merely,  as  is 
the  case  with  riparian  owners;  Sweit  v.  Cuts  (1870)  50  N.  H  439.  He 
may  also  refuse  to  receive  drainage  from  the  land  above  his  own  and 
if,  in  repelling  such  flow,  he  damages  that  land,  it  is  damnum  absque 
injuria;  Berkley  v.  Wilcox  (1 881)  86  N.  Y.  140;  A.  T.  6f  S.  F.  R. 
Co.  v.  Hammer  (1879)  22  Kan.  763.  So  if  he  deflects  it,  before  it 
comes  upon  his  land,  to  property  on  either  side  his  own,  where  natu- 
rally it  would  not  flow,  this  too  is  within  his  right  to  protect  his  own; 
Lessard  x.  Strom  (1885)  62  Wis.  112;  Parks  v.  Newburyport  (1857) 
10  Gray  28.  But  once  surface  water  has  come  upon  his  land,  be  it 
from  whatever  source,  it  becomes  part  of  his  soil,  and  it  is  difficult  to 
see  how  he  can,  without  committing  trespass,  thereafter  divrrt  it  to 
land  where  it  would  not  naturally  flow.  It  is  quite  uniformly  held, 
even  in  states  adopting  the  civil  law  rule,  that  it  is  a  trespass  for  one 
to  shed  the  water  from  hrs  roof  upon  the  land  of  his  neighbor;  Con- 
ner v.  WooJfill  (189  )  126  Ind.  85;  Beach  v.  (Jaylord  (1890)43  Minn. 
476;  Bellows  v.  Sackett  (N.  Y.  1853)  '5  Barb.  96;  and  it  should  not 
be  any  the  less  a  trespa>s  if  the  flowing  be  caused  bv  a  ditch,  a  fence 
or  a  bunker,  as  in  the  principal  case;  Adams  v.  Walker  (1867)  34 
Conn.  466.  This  view  is  followed  not  only  wherever  the  civil  law 
rule  prevails,  Rhodes  v.  Davidheiser  ('890)  133  Pa.  227,  but  certain 
of  the  states  following  in  other  respects  the  common-law  rule  have 
repudiated  the  dictum  quoted  from  Gannon  v.  Hargadon.  Taylor  v. 
Fickas  (1878)  64  Ind.  167;  Petligrewv.  Evansville  ('870)  25  Wis.  223; 
Adams  v.  Walker,  supra.  See  2  Columbia  Law  Review  341,  504.  To 
cast  water  from  a  roof  an  easement  would  have  to  be  acquired, 
and  it  would  seem  that  the  right  so  to  deal  with  surface  water  should 
not  the  less  exist  without  the  acquisition  of  an  easement. 


The  Burden  of  Proof  in  Criminal  Casfs  where  Insanity  is  a 
Defense. — The  dutv  of  the  government  and  of  the  defendant  where 
insanity  is  pleaded  as  a  defense  has  been  the  subject  of  some  difference 
of  opinion.  It  is  commonly  understood  that  the  duty  of  the  govern- 
ment is  to  prove  sanity  in  all  cases,  as  a  matter  of  evidence;  but  its 
burden  of  going  forward  with  the  proof  is  lightened  by  the  presumption 
that  sanity  is  the  normal  state  of  the  human  being.  May  Cr.  L.  § 
45.  In  the  matter  of  defense  it  has  frequently  been  held  that  the 
defendant,  if  he  relies  on  insanity,  must  prove  it  by  a  preponderance 
of  the  evidence,  and  a  recent  case  reasserts  this  view;  State  v.  Clark 
(Wash.  1904)  76  Pac.  98. 

The  duty  of  the  government  to  prove  sanity  is  well  founded. 
It  rests  upon  the  proposition  that  the  act  done  had  back  of  it 
a  criminal  intent,  and  that  such  intent  was  the  characteristic  of  a 
sane  mind.  If  the  mind  was  incapable  of  knowing  the  character 
of  the  act  done,  it  was  wanting  in  an  element  essential  to  make  the 
act  a  crime.  Hence,  a  state  of  mind  capable  of  having  a  criminal 
intent  is  a  vital  question  with  the  government,  and  for  this  reason 
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the  burden  of  showing  sanity  is  upon  it.  Aided  by  the  presumption 
that  sanity  is  the  normal  condition  of  the  human  mind,  it  establishes 
its  case,  prima  facie  at  least,  when  it  shows  an  act  criminal  in  char- 
acter, done  in  such  a  manner,  and  under  such  circumstances,  as  to 
justify  the  inference  of  criminal  intention.  The  question  then  arises 
as  to  what  the  defendant  must  do  to  offset  the  prima  facie  case.  It 
is  certainly  true  that  many,  perhaps  most  courts,  hold  that  before  he 
can  overcome  that  prima  facie  case  by  a  defense  of  insanity,  he  must 
prove  that  insanity  by  a  preponderance  of  the  evidence.  Com.  v. 
Eddy  (1856)  7  Gray  583;  People  v.  Hettick  (1899)  26  Col.  425; 
State  v.  Trout  (1888)  74  Iowa  545.,  May.  Cr.  L.  §45  It  is  probable 
that  the  doctrine  that  the  law  presumes  every  person  sane  had  some- 
thing to  do  with  the  origin  and  development  of  this  rule;  for  the  courts, 
looking  at  the  presumption,  may  well  have  regarded  the  defense  of 
insanity  as  an  affirmative  defense,  and  thus  have  required  that  it  be 
made  out  by  a  preponderance  of  the  evidence.  On  principle 
this  seems  to  be  erroneous ;  for,  strictly  speaking,  a  defendant 
in  a  criminal  action  never  pleads  affirmatively.  His  sole  duty  is  to 
raise  a  reasonable  doubt,  not  a  preponderant  doubt,  as  to  his  guilt. 
Davis  v.  U.  S.  (1895)  160  U.  S.,  469,  485-487;  People  v.  Riordan 
(1889)  117  N.  Y.  71;  State  v.  Hozvell  (1890)  100  Mo.  628.  See 
also  Thayer,  Prelim.  Treat.  Ev.  384.  Practically,  the  line  of  demar- 
cation between  what  is  a  preponderance  of  evidence  and  what  evi- 
dence raises  a  reasonable  doubt  is  often  difficult,  or  even  impossible 
to  find.  The  principal  case  itself  suggests  this,  yet  it  prefers  the  rule 
requiring  a  preponderance  of  evidence.  As  appears  from  the  authorities 
above,  the  general  duty  of  a  defendant  in  order  to  be  acquitted  is  that 
he  raise  a  reasonable  doubt  as  to  his  guilt,  and  there  appears  to  be  no 
sound  reason  in  principle  at  least,  why  he  should  bear  a  different 
burden  because  his  defense  is  insanity.  There  are  times,  indeed,  when 
consistency  must  give  way  before  social  necessity.  The  difficulty  of 
determining  when  that  necessity  exists  is,  as  a  rule,  very  great,  and  its 
existence  should  not  be  lightly  presumed  when  that  presumption 
involves  the  disregard  of  a  rule  of  law  which  is,  on  the  whole,  not 
only  just,  but  historically  and  theoretically  sound. 


RECENT  DECISIONS. 

Bankruptcy — Right  of  a  Creditor  holding  Collateral.  The  plaintiff, 
a  creditor  of  the  assignor  in  bankruptcy,  held  collateral  security.  He  tried 
to  prove  the  debt  and  share  ratably  in  the  dividends,  at  the  same  time 
retaining  the  collateral.  Held,  he  could  not  do  so  without  crediting  the 
value  of  the  collateral.  Union  &*  Planters  Bank  of  Memphis  v.  Duncan 
(Miss.  1904)  36  So.  Rep.  690. 

This  case  follows  the  bankruptcy  rule  as  distinguished  from  the 
chancery  rule.  The  latter  compels  no  crediting  of  the  collateral  for  a 
ratable  sharing  in  the  assets.  The  authorities  are  about  evenly  divided 
between  these  two  rules.  The  bankruptcy  rule  finds  justification  in  the 
fact  that  special  laws  must  of  necessity  control  in  cases  of  bankruptcy. 
All  creditors  must  suffer  and  the  aim  of  the  rule  is  to  do  away  with  all 
preferences  and  provide  for  the  ratable  distribution  of  assets.  Bank 
Comr's  v.  Security  Trust  Co.  (1900)  70  N.  H.  536.  But  the  chancery 
rule  is  founded  on  better  reason.  At  law  a  secured  creditor  has  a  double 
right.  He  may  look  to  his  claim  directly  and  in  case  a  judgment  against 
the  debtor  cannot  be  satisfied,  he  may  resort  to  his  collateral;  or  he  may 
prefer  to  look  to  his  collateral  solely.  People  v.  Remington  (1890)  121 
N.  Y.  328.  The  mere  fact  of  bankruptcy  of  the  debtor  ought  not  to  de- 
prive him  of  this  right.  Merrill  v.  National  Bank  of  Jacksonville 
(1898)  173  U.  S.  131. 

Carriers — "  Notify  Shipment" — Rights  of  Party  Notified.  A  railroad 
company  refused  to  deliver  perishable  goods  to  a  consignee  in  a  "  notify  " 
shipment,  because  he  would  not  pay  excessive  charges.  In  a  suit  by  the 
consignee  for  injury  caused  to  the  goods  by  the  delay,  it  was  held  he 
could  recover  in  spite  of  the  fact  that  at  the  time  he  demanded  the  goods 
the  bill  of  lading  had  not  been  transferred  to  him  by  the  bank  to  which 
it  had  been  sent.     Cleg-g  v.  Southern  R.  R.  (N.  C.  1904)  47  S.  E.  667. 

An  action  would  lie  against  the  carrier  in  favor  of  the  bank  on  the 
facts  of  the  principal  case  for  wrongful  delivery  without  production  of  the 
bill  of  lading.  Hirskell  v.  Farmers  National  Bank  (1879)  89  Pa.  St., 
155.  Delivery  in  such  case  amounts  to  a  conversion.  Furman  v.  R.  R. 
(1887)  106  N.  Y.  5.79  ;  North  Pa.  R.  R.  v.  Commercial  Bank  (1887)  123 
U.  S.  627.  The  word  "  notify  "  implies  that  such  a  party  is  a  stranger  to 
the  transaction  until  he  receives  title  from  the  real  consignee,  the  bank  ; 
for,  otherwise,  notice  would  be  given  to  him  without  specific  direction. 
Hutchinson  on  Carriers,  4th  ed.  $131  b.  It  is  difficult,  then,  to  see  how 
his  rights  are  violated  by  the  refusal  to  deliver  until  he  secures  the  in- 
dorsement of  the  bank,  irrespective  of  whether  the  carrier  knows  that  he 
does  not  hold  the  bill  of  lading. 

Conflict  of  Laws — Right  of  Action  under  foreign  Statute — Effect. 
The  plaintiffs  intestate  was  injured  in  Mexico,  where  a  statute  gave  a 
right  of  action  for  death,  but  fixed  the  damages  in  the  form  of  a  pension. 
Suit  was  brought  in  Texas  where  a  similar  statute  existed,  but  damages 
were  provided  for  in  a  lump  sum.  Held,  that  as  the  Texas  court  could 
not  assess  the  damages  according  to  the  Mexican  statute,  the  court  would 
not  enforce  the  right.  Slater  v.  Mexican  Nat.  R.  Co.  (1904)  194  U.  S. 
120.  See"  Notes,  p.  503. 

Constitutional  Law — Federal  Courts — Interpretation  of  State 
Statutes.  Suit  was  brought  in  a  federal  court  by  citizens  of  Pennsyl- 
vania to  enforce  a  mechanic's  lien  given  by  an  Ohio  statute.  The  materials 
were  furnished  before  the  Ohio  Supreme  Court  had  passed  on  the  consti- 
tutionality of  the  statute.  Subsequently,  but  before  the  institution  of  this 
suit,  that  court  declared  the  statute  repugnant  to  the  Ohio  constitution. 
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Held,  the  federal  court  should  decide  the  constitutionality  independently 
of  the  Ohio  decision.  Great  Southern  Fire  Proof  Hotel  Co.  v.  Jones 
(1904)  193  U.  S.  532. 

In  general  the  federal  courts  will  follow  the  decisions  of  the  state 
courts  in  interpreting  statutes  and  constitutions.  Post  v.  Supervisors 
(1881)  105  U.  S.  667.  Though  originally  federal  courts  followed  the  changes 
of  opinion  in  the  state  courts,  Green  v.  Neal  (1832)  6  Pet.  291,  it  is  now 
settled  that  they  will  not  allow  the  rights  of  parties  to  be  changed  where 
relations  were  entered  into  on  the  basis  of  a  former  interpretation. 
Douglass  v.  County  of  Pike  (1S79)  101  U.  S.  677.  For  similar  reasons, 
it  would  seem,  the  federal  courts  will  interpret  according  to  their  own 
opinion  a  statute  unadjudicated  upon  when  the  rights  of  the  parties  were 
fixed,  notwithstanding  a  contrary  result  reached  in  the  meantime  by  the 
state  court.  Burgess  v.  Seligman  (1882)  107  U.  S.  20;  Anderson  v.  Santa 
Anna  (1880)  116  U.  S.  356.  The  federal  courts  are  reluctant  to  run  counter 
to  state  decisions  however,  and,  it  would  seem  justly,  for  the  result  is  to 
establish  different  rules  of  law  for  citizens  of  different  states,  a  result 
directly  contrary  to  the  purpose  of  giving  jurisdiction  in  cases  of  diverse 
citizenship.  The  principal  case  must  depend  on  the  doctrine  that  some 
sort  of  rights  can  be  acquired  under  an  unconstitutional  statute,  |see 
United  States  v.  Realty  Co.  (1896)  163  U.  S.  427]  since  decisions 
announced  before  the  fixing  of  rights  of  parties  will  be  followed. 
Fairfield  v.  County  of  Gallatin  (1879)  100  U.  S.  47,  52. 

Constitutional  Law — Impairment  of  Contract  Rights — Pension  Act. 
The  relator's  husband  was  a  member  of  the  police  force.  By  statute  a 
portion  of  his  salary  was  withheld  so  as  to  be  used  for  a  pension  fund  for 
his  widow,  if  he  died  while  serving  the  city.  A  statute  subsequently 
destroyed  this  pension  right.  The  relator's  husband  having  since  died, 
she  attacks  the  statute  and  seeks  to  force  the  enrollment  of  her  name  on 
the  pension  list.  Held,  there  was  no  vested  right  in  relator,  and  the  legis- 
lature impaired  no  contractual  right  of  relator  in  withdrawing  the  right 
to  the  pension.  State  ex  rel  Risch  v.  Board  of  Trustees  of  Police- 
mens  Pension  Fund  (Wis.  1904)  9S  N.  W.  954. 

An  office  is  a  creature  of  law  and  not  a  contract.  Butler  et  al. 
v.  Pennsylvania  (1850)  10  How.  402.  The  legislature  may  increase  or 
decrease  the  salary  attache-!  thereto  or  altogether  destroy  it  without  dis- 
turbing any  contract  right.  Comm.  v.  Bacon  (Pa.  1820)  6  S.  &  R. 
320.  Pension  rights  have  been  regarded  by  the  courts  in  the  same  light. 
Pennie  v.  Reis  (1889)  132  U.  S  464  Salary  already  earned  has  been  held 
to  give  a  quasi  contractual  right.  That  the  legislature  could  not  destroy, 
Fisk  v.  Jefferson  Police  Jury  (1885I  116  U.  S.  131, and  conceivably,  under 
the  facts  of  the  principal  case,  there  should  be  a  remedy  on  that  theory. 
The  courts  seem  to  deny  recovery  as  a  matter  of  policy.  See  1  Colum- 
bia Law  Review,  ssf. 

Constitutional  Law — Jurisdiction  of  Executive  Officers  over  Claims 
of  Citizenship.  Certain  Chinese  persons  were  denied  admission  to  the 
United  States  by  an  immigration  inspector  under  a  United  States  statute 
giving  him  the  power  to  exclude  aliens.  IT.  S.  Comp.  Stat.  1901  p.  1303, 
The  statute  also  provided  for  appeal  to  a  higher  executive  officer.  After 
the  decision  of  the  inspector  and  without  taking  an  appeal  an  attempt  was 
made  to  obtain  a  writ  of  habeas  corpus  in  the  United  States  Court  under 
plea  of  citizenship.  Held,  the  federal  courts  will  not  interfere  bv  habeas 
corpus,  at  least,  until  the  remedy  of  appeal  given  by  the  statute  has  been 
exhausted.    United  States  v.  Sing  Tuck  (1904*  194  U.  S.  161. 

When  this  case  arose  in  the  circuit  court,  In  Re  Sing  Tuck  (C.  C.  N. 
D.  N.  Y.  1903)  126  Fed.  3S6,  it  was  in  effect  held  that  the  question  of 
finally  determining  citizenship  might  be  left  in  the  hands  of  an  executive 
officer.  For  criticism  see  4  Columbia  Law  Rkview  290.  On  appeal  the 
Circuit  Court  of  Appeals  reversed  the  decision.  U.  S.  v.  Sing  Tuck 
(C  C.  A.  2nd  C.  1904)  128  Fed.  592.  See  4  Columbia  Law  Review,  437. 
In  reversing  the  decision  of  the  latter  court,  the  United  States  Supreme 
Court  has  not  decided  the  right  of  an  executive  officer  finally  to  determine 
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citizenship,  for  the  narrow  character  of  the  prevailing  opinion  makes  it 
authority  only  to  the  extent  that  before  this  question  can  come  before  the 
courts,  the  remedy  allowed  must  be  exhausted.  The  right  of  Congress  to 
give  an  executive  officer  the  power  to  determine  citizenship  in  first 
instance  is  well  settled.  Wong  Wing  v.  U.  S.  ( 1896)  163  U.  S.  228, 
235.  The  vital  question  as  to  the  right  of  an  executive  officer  to  deter- 
mine that  matter  finally  is  still  open  under  the  decision  in  the  principal 
case. 

Constitutional  Law — Police  Power — Acts  of  Discretion.  The  plain- 
tiff applied  for  a  writ  of  mandamus  to  compel  the  City  Council  of  New 
Orleans  to  give  him  a  bar-room  license.  The  council  refused  the  license 
on  the  ground  that  there  were  already  enough  bar-rooms  in  the  neighbor- 
hood. Held,  a  writ  of  mandamus  should  be  issued,  for  the  refusal  of  the 
license  is  an  arbitrary  and  unjust  exercise  of  the  police  power.  State  ex 
rel.  Galle  v.  New  Orleans  ( La.  1904)  36  So.  999. 

It  lies  within  the  police  power  of  a  state  to  regulate  the  liquor  traffic, 
even  to  prohibiting  it  altogether.  Crowley  v.  Christensen  (1890)  137 
U.  S.  86.  In  the  absence  of  express  legislative  authority  the  licensing 
board  is  vested  with  no  discretion  and  so  must  issue  a  license  to  anyone 
complying  with  the  statutory  requirements.  City  of  Rome  v.  Duke 
(1855)  19  Ga.  93;  Henry  v.  Barton  (1895)  107  Cal.  535.  Where  discretion 
is  granted  by  the  legislature,  however,  it  cannot  be  arbitrarily  exercised. 
Appeal  of  Kelminski  (1894.)  164  Pa.  St.  231.  But  the  decision  of  the 
licensing  board  must  be  the  outcome  of  an  examination  and  a  considera- 
tion of  the  relevant  facts  as  to  the  requirements  of  the  public  and  the 
suitableness  of  the  place.  U.  S.  v.  Douglass  (1890)  19  D.  C.  99  ;  Perry 
v.  Salt  Lake  City  (1891)  7  Utah  143.  If  the  board  has  acted  in  good 
faith,  although  its  decision  is  apparently  wrong  the  court  will  not  inter- 
fere. Lanck's  Appeal  (1896)  2  Pa.  Super.  Ct.  53.  While  the  refusal  of 
a  license  to  one  applicant  and  the  issuing  of  it  to  another,  without  a  valid 
reason  for  the  discrimination,  is  an  abuse  of  discretion,  Ex  parte  Levy 
(1884)  43  Ark.  42  ;  People  v.  Commissioners  (N.  Y.  1893)  4  Misc.  330  ;  a 
refusal  on  the  ground  that  there  are  a  sufficient  number  of  licensed  bar- 
rooms in  the  neighborhood  is  a  sound  exercise  of  discretion  and  a  valid 
use  of  the  police  power.  People  v.  Board  of  Excise  (1891)  16  N.  Y. 
Supp.  798  ;  Perry  v.  Salt  Lake  City,  supra;  Hillsboro  v.  Smith  (1892) 
no  N.  C.  417.     People  v.  Murray  (1895)  38  N.  Y.  Supp.  177. 

Constitutional  Law — Stare  Decisis.  The  plaintiff  in  an  action  raised 
the  question  of  the  constitutionality  of  two  statutory  sections.  These 
sections  had  previously  been  declared  constitutional.  Held,  where 
statutes  have  been  declared  constitutional  and  rights  have  for  an  appre- 
ciable period  been  allowed  to  accrue  thereunder,  in  the  absence  of  com- 
manding necessity,  stare  decisis  will  govern.  Wallingv.  Brown  (Idaho 
1904)  76  Pac.  318. 

The  doctrine  of  stare  decisis  is  primarily  one  of  policy.  There  is  a 
desire  to  have  the  law  as  stable  as  possible,  so  that  it  may  be  known  and 
acted  upon  without  fear  of  repeated  changes.  Decisions  once  given  upon 
full  argument,  and  after  deliberation,  are  in  general  regarded  as  binding 
authority  in  the  jurisdiction  where  they  were  handed  down.  See  3  Har. 
L.  Review,  125.  While  it  is  true  that  vested  interests  should  be  disturbed 
as  little  as  possible,  and  that  consistency  in  the  law  is  desirable,  this 
should  not,  wherever  it  is  reasonably  possible  to  avoid  it,  be  carried  to 
the  extent  of  consistency  in  error,  where  the  principle  of  law  on  which 
the  prior  decision  rests  was  falsely  understood  or  applied. 

Contracts — Liability  of  Third  Persons  Signing.  The  plaintiff  made 
an  offer  in  writing  to  furnish  machinery  to  "  G.  &  Co.,"  such  offer  to  be 
subject  to  the  approval  of  the  plaintiff's  manager.  The  written  accept- 
ance was  worded  :  "  Your  proposal  as  above  is  hereby  accepted,-"  signed 
"  G.  &  Co.     By  S.  S.  G.,  W.  B.  G.,  T.  H.  G."    W.  B.  G.  was  not  an  agent 
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for  G.  &  Co.  but  signed  the  acceptance  individually.  Held,  that  by  join- 
ing in  the  acceptance  of  the  off er  the  defendant  became  a  joint  contractor, 
although  the  offer  was  not  addressed  to  him.  Gill  v.  General  Electric 
Co.  (C.  C.  3rd  C.  1904)  129  Fed.  349. 

Several  courts  adopt  the  anomalous  doctrine  that  where  one  not  men- 
tioned in  the  body  of  a  simple  contract  signs  his  name  thereto,  he  thereby 
makes  himself  a  joint  contractor;  and  this  irrespective  of  whether  the 
offer  was  made  to  him.  Clark  v.  Rawson  (1846)  2  Denio  135.  Staples 
v.  Wheeler  (1854)  38  Me.  372.  There  can  be  no  meeting  of  the  minds 
where  the  offeror  has  not  the  acceptor  in  mind  in  making  the  offer.  Evans 
v.  Conken  (1893)  24  N.  Y.  Supp.  1081;  Lancaster  v.  Roberts  ( 1893)  144  111. 
213.  The  better  view  would  be  to  regard  him  as  surety,  but  in  that  case 
the  consideration  must  be  recited  in  order  to  satisfy  the  Statute  of  Frauds. 
Gould  v.  Moring  (1858)  28  Barb.  444. 

Contracts — Married  Womkn — Effect  of  Married  Woman's  Contract. 
The  plaintiff,  a  married  woman,  sued  the  defendant  land  company  for 
breach  of  a  written  contract  to  sell  land.  Held,  though  the  contract  was 
voidable  at  the  plaintiff's  election  she  might  enforce  it  against  the  de- 
fendant. Watkins  Land  Mortgage  Co.  v.  Campbell  (Tex.  1904)  81  S. 
W.  560. 

The  prevailing  doctrine  is  that  where  a  married  woman  may  by 
enabling  acts  acquire  property  by  purchase,  she  may  make  a  contract  to 
purchase  it.  Though  such  contract  is  voidable  at  her  election  she  may 
enforce  it  against  the  other  party,  fohnson  v.  fones  (1876)  51  Miss.  860. 
Where  the  enabling  act  is  silent  as  to  her  right  to  contract  in  connection 
with  her  own  estate  there  is  no  reason  for  departure  from  the  common 
law.  Bishop  on  the  Law  of  Married  Women,  Vol.  2,  §  235.  If  the  court 
argues  that  the  right  to  purchase  property  carries  with  it  the  right  to  con- 
tract for  its  purchase,  it  is  placing  a  lax  interpretation  on  the  statute.  If 
it  does  imply  that  right  there  is  no  ground,  as  in  the  case  of  an  infant's 
contract,  for  declaring  such  contract  not  mutually  binding.  This  doctrine 
would  give  great  opportunity  for  fraud. 

Criminal  Law — Burden  of  Proof — Insanity  as  a  Defence.  The  de- 
fendant pleaded  insanity  to  an  indictment  for  murder.  Held,  he  must 
prove  insanity  by  a  preponderance  of  the  evidence.  State  v.  Clark 
(Wash.  1904)  76  Pac.  98.     See  notes,  p.  507. 

Eminent  Domain — Interest  Acquired — Presumption  of  Easement.  A 
statute,  authorizing  condemnation  proceedings,  provided  that  after  the 
appraisement  of  land  and  payment  of  the  damages  assessed  therefor, 
the  party  condemning  might  "  enter  upon  and  take  possession  of  the  said 
land  for  the  purposes  aforesaid  "  [railroad  purposes].  It  also  made  the 
report  of  commissioners  embodying  these  facts  evidence  of  the  right  to 
"  have,  hold,  use,  occupy,  possess  and  enjoy  "  the  said  land,  the  statute 
being  otherwise  silent  as  to  the  interest  acquired.  Held,  the  interest 
acquired  was  the  corporeal  fee  and  not  an  easement.     Currie  v.  New 

York  T.  Co.  (N.  J.  1904)  58  Atl.  308. 

The  general  rule  is  that,  in  the  absence  from  the  condemnation 
statute  of  the  words  "  fee  simple,"  "  absolute  title,"  or  the  like,  an  ease- 
ment only  is  acquired.  Pittsburg  <S>»  L.  E.  R.  Co.  v.  Bruce  (1882)  102 
Pa.  St.  23;  R.  Co.  v.  Telford's  Ex'rs.  (1890)  89  Tenn.  293.  And  this  is 
so  although  the  statute  provides  for  the  payment  of  the  value  of  the  land. 

Wash.  Cemetery  v.  R.  R.  (1877)  68  N.  Y.  591;  Raleigh  R.  R.  Co.  v.  Stur- 
geon (1897)  120  N.  C.  225.  The  same  result  has  been  reached  even  where 
the  words  'fee  simple"  were  employed.  Kellogg  v.  Malin  (1872)  50 
Mo.  496.  While  the  extent  of  the  interest  condemned  is  in  the  exclusive 
discretion  of  the  legislature,  Sweet  v.  Buffalo,  N.  Y.  &*  P.  R.  Co.  (1879) 
79  N.  Y.  293,  the  intention  of  the  legislature  must  still  be  determined  by 
the  court.  The  court  in  reaching  the  result  in  the  principal  case  seems 
to  have  rejected  a* rule  not  only  well  settled  but  reasonable  and  proper. 
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Evidence — Constitutional  Law — Self  Incrimination.  In  a  trial  on  a 
criminal  charge,  the  state  sought  to  prove  the  defendant's  handwriting 
by  introducing  private  papers  obtained  by  unlawful  search.  The  defend- 
ant objected  to  the  admission  of  such  papers  in  evidence  on  the  ground 
that  it  would  be  unconstitutional  in  causing  him  to  give  testimony 
incriminating  himself.  Constitution  of  New  York  State,  Sec.  6,  Art.  i. 
Held,  such  evidence  was  admissible  as  it  did  not  cause  the  defendant  to 
testify  against  himself .  Adams  v.  People  (1904)24  Sup.  Ct.  Rep.  372. 
For  a  discussion  of  this  case  in  the  s  tate  court,  which  decision  is  here 
sustained,  see  4  Columbia  Law  Review  60. 

Evidence— Confessions  Coupled  with  Exculpatory  Statements. — On 
a  prosecution  for  murder  the  state  introduced  in  evidence  a  statement  by 
the  defendant  that  "  We  had  to  do  it  to  save  ourselves."  Held,  such  a 
statement  is  not  a  confession,  since  it  denies  the  guilty  intent.  Oil' ens  v. 
State  (Ga.  1904)  48  S.  E.  21.     See  Notes,  p.  505. 

Insurance — Forfeiture — Felony.  A  husband  took  out  an  insurance  pol- 
icy, providing  that  the  proceeds  should  be  payable  to  his  wife  in  case  she 
survived  him,  and  if  not,  to  his  administrators.  He  assigned  the  policy  to 
his  wife  and  afterwards  he  murdered  her,  before  killing  himself.  Both 
the  administrators  of  the  husband  and  those  of  the  wife  claimed  the  insur- 
ance money.  Held,  that  as  the  husband's  estate  could  not  be  allowed  to 
benefit  by  his  crime,  the  wife's  administrator  was  entitled  to  the  insur- 
ance.    Box  v.  Lanier  (Tenn.  1904)  79  S.  W.  1042. 

On  the  theory  that  to  deprive  one  of  property,  obtained  indirectly 
through  crime,  would  be  to  enforce  other  punishment  than  prescribed  by 
law,  recovery  has  been  allowed  in  such  cases.  Owens  v.  Owens  (1888) 
100  N.  C.  240;  Shellenbergerw.  Ransom  (1894)  41  Neb.  631;  James  Car- 
penter's Estate  (1895)  170  Pa.  St.  203.  As  against  this  theory  is  Riggs  v. 
Palmer  (1889)  115  N.  Y.  506  and  a  dictum  in  Mutual  Life  Ins.  Co.  v. 
Armstrong  (1885)  117  U.  S.  591.  The  Riggs  case,  however,  seemed  to 
turn  on  an  implied  condition  read  into  the  statute  of  descent.  When  the 
constitutional  provision  providing  against  forfeitures  is  considered  the 
former  doctrine  seems  the  sounder.  Cooley's  Constitutional  Limitations 
(7th  ed.)  p.  368. 

Insurance  -  Insurable  Interest — Divorce.  One  having  a  life  insurance 
policy  payable  to  himself,  his  assigns,  etc.,  or  to  his  mother, her  assigns, 
etc.,  assigned  the  policy  to  his  wife  after  his  marriage,  with  his  mother's 
consent.  Subsequently,  there  having  been  a  divorce,  both  he  and  his 
wife  claimed  the  insurance.  Held,  the  wife  had  a  lien  on  the  policy  to  the 
amount  of  the  premiums  paid  by  her,  but  as  her  insurable  interest  had 
ceased,  she  had  no  right  to  the  insurance.  Hatch  v.  Hatch  (Tex.  1904) 
80  S.  W.  411. 

This  jurisdiction  is  in  the  minority  in  requiring  an  assignee  of  an  in- 
surance policy  to  have  an  insurable  interest.  Schonfield  v.  Turner 
(1889)  75  Tex.  324  ;  Mutual  Life  Insurance  Co.  v.  Allen  (1884)  138 
Mass.  24 ;  May  on  Insurance.  §  3984.  Insurable  interest  is  necessary 
only  at  the  inception  to  prevent  wagering,  since  life  insurance  is  not  a 
contract  of  indemnity.  Rank  v.  Am.  Mut.  Life  Ins.  Co.  (1863)  27 
N.  Y.  282;  Dalby  v.  India  Ins.  Co.  15  C.  B.  304.  Since  such  interest 
existed  in  the  principal  case  at  the  inception  of  the  contract  and  at  the 
time  of  assignment,  there  is  no  reason  to  deprive  the  wife  of  its  benefits 
because  that  interest  ceased  on  divorce.  Conn.  Mut.  Life  Ins.  Co.  v. 
Schaefer  (1876),  94  U.  S.  457- 

Pleading  and  Practice— Judgment  After  Death  of  a  Party— Collat- 
eral Attack.  In  an  action  of  trespass  to  try  land  title,  the  plaintiff 
claimed  that  a  former  adjudication  in  favor  of  the  present  defendant  was 
void,  on  the  ground  that  one  of  the  parties  to  the  suit  had  died  before 
judgment  was  rendered.  Held,  where  jurisdiction  has  been  acquired 
over  a  party  to  a  suit,  a  judgment  rendered  against  him  after  his  death  is 
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not  void  and  cannot  be  attacked  collaterally.  Campbell  v.  Upson  (Tex. 
1904)  81. S.  W.  358. 

A  judgment  rendered  against  a  person  dying  after  the  action 
has  begun  is  not  void  on  that  account.  New  Orleans  v.  Gaines 
Admrs.  (1890)  138  U.  S.  595;  Mitchell  v.  Schoonover  (iS38)  16 
Or.  311.  It  is  an  irregularity  and  may  be  attacked  directly,  but  the 
judgment  is  valid  until  set  aside  by  the  court.  Stocking  v.  Hanson 
(1876)  22  Minn.  5<  Giddings  v.  Steebe  (1886)  28  Tex.  732.  Black  on 
Judgments,  2nd  eu.,  §  199.  The  contrary  view,  that  in  the  absence  of 
any  statutory  provision  on  the  subject,  a  judgment  against  a  dead  person, 
either  natural  or  artificial,  is  absolutely  void,  irrespective  of  whether 
jurisdiction  has  been  acquired  or  not,  has  some  support.  Life  Ass'n.  v. 
Fassett  (1882)  102  111.  315. 

Quasi  Contracts — Chattel  Mortgage — Rights  of  Mortgagee.  A  com- 
mission merchant  received  cattle  which  were  subject  to  a  recorded  mort- 
gage. Upon  their  sale,  the  proceeds  were  paid  by  the  merchant  to  the 
mortgagor.  Held,  though  the  defendant  was  a  mere  agent  who  received 
no  benefit,  he  is  liable  in  a  quasi  contract  action  upon  waiver  of  the  tort. 
Greer  v.  Newland  (Kas.  1904)  77  Pac.  98. 

The  principal  case  shows  the  limitations  of  the  doctrine  of  unjust 
enrichment  in  quasi-contract.  It  is  said,  "  If  no  benefit  accrues  to  the 
tort-feasor  by  reason  of  the  tort  committed,  assumpsit  will  not  lie."  15 
Amer.  &  Eng.  Encyc.  of  Law  2nd  ed.,  11 15;  Keener  on  Quasi-Contracts, 
Ch.  3;  Fanson  v.  Linsley  (1878)  20  Kan.  235  In  this  case  the  defendant 
was  not  enriched,  nor  did  he  have  property  of  the  plaintiff's  which  it  was 
against  good  conscience  to  retain.  Cases  of  this  kind  to  be  sustainable 
must  rest  upon  another  theory — that  of  a  duty  from  which  the  law  implies 
a  contract.     Hindmarch  v.  Hoffman  (1889)  127  Pa.  St.  284. 

Real  Property — Easement  by  Prescription  -Licenses.  A  railroad 
company  entered  upon  lands  with  the  consent  of  the  owners  and  oper- 
ated its  railroad  thereon  continuously  for  40  years.  The  owners  then  de- 
nied the  right  of  the  company  to  use  the  land.  In  a  suit  by  the  railroad 
to  restrain  interference  on  the  part  of  the  owner  it  was  held,  the  railroad 
acquired  a  right  of  wav  by  prescription.  Louisville  &*  N.  R.  Co.  v. 
Smith  (C.  C.  A.,  5th  Circ.  1904)  128  Fed.  1. 

A  license  is  a  mere  personal  privilege  revocable  at  will.  Lawrence 
v.  Springer  (1S92)  49  N.  J.  Eq.  289  ;  Crosdale  v.  Lanigan  (1892)  129  N. 
Y.  604.  It  passes  no  interest  or  estate  in  land;  Minneapolis  Mill  Co.  v. 
Railroad (1892)  51  Minn.  304;  Lehigh  Valley  R.  R.  Co.  v.  McFarlan. 
(1881)  43  N.  J.  L.  605.  The  fact  that  the  user  originated  in  license  or 
permission  negatives  the  idea  of  the  presumed  grant,  or  adverse  posses- 
sion. The  prescription  period,  therefore,  would  not  begin  to  run  until  a  re- 
vocation or  repudiation  of  the  license.  Nor  should  there  be  an  exception, 
in  the  case  of  railroads,  on  the  grounds  of  public  policy,  such  as  would 
justify  this  case.  A  railroad  may  always  obtain  an  easement  of  way  by 
condemnation  proceedings.  In  some  states,  a  railroad  may  by  statute 
convert  into  condemnation  proceedings  an  action  of  ejectment  brought 
against  it  by  the  licensor  who  has  revoked  the  license — Jones  on  Ease- 
ments, §§  71  and  72. 

Real  Property — Fixtures — Rails— On  Railroad's  Right  of  Way.  The 
plaintiff,  a  railroad  company,  having  abandoned  its  right  of  way,  sought 
to  enjoin  the  servient  tenant's  vendee  from  removing  the  rails.  Held,  the 
injunction  would  not  be  granted,  as  the  title  to  the  rails,  which  were 
real  property,  rested  in  the  owner  of  the  fee  upon  the  abandonment. 
Missouri  Pac.  Ry.  Co.  v.  Bradbury  (Mo.  1904)  79  S.  W.  966. 

At  common  law,  anything  attached  to  the  realty  became  a  part 
thereof.  Henry's  Case  (1505)  Year  Book  20  Henry  VII.  13  pi  24;  Rich- 
ardson v.  Copeland  (Mass  1856)  6  Gray  536.  This  rule  has  been  modified, 
however,  to  meet  modern  business  demands,  and  "  trade  fixtures"  may 
be  removed  by  the  tenant  as  personality  any  time  before  the  expiration 
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of  his  term.  Thrusher  v.  Water  Works  Co.  (1824')  2  B  &  C  608;  Lowe 
v.  Brown  (1872)  22  Oh.  St.  463.  Under  the  tests  of  permanency,  intention 
to  improve  the  land  permanently  for  the  use  contemplated,  together  with 
the  fact  of  abandonment,  the  result  reached  on  the  principal  case  would 
be  justified.  Van  Keuren  v.  R.  R.  (1875)  38  N.  J.  165;  Hunt  v.  Iron 
Co.  (1867)  97  Mass.  279;  contra,  Wagner  v.  R.  R.  (1872)  22  Oh.  St.  563. 
Sec.  2  Columbia  Law  Review  407. 

Real  Property — Highways — Right  to  Use  Percolating  Waters  to 
Sprinkle  Streets.  The  defendants,  road  commissioners,  bored  a  well 
on  a  highway  for  the  purpose  of  getting  water  to  sprinkle  the  streets. 
The  plaintiffs,  abutting  owners,  seek  to  enjoin  such  action.  Held,  the 
highway  easement  does  not  justify  the  defendant's  acts.  Wright  v. 
Austin  (Cal.  1904)  76  Pac.  1023. 

There  seems  to  be  no  authority  on  the  precise  point.  The  waters  of 
a  spring  rising  in  the  highway  may  not  be  diverted  to  a  watering  trough, 
Suffield v.  Hathaway  (1877)  44  Conn.  521,  and  where  a  highway  crosses 
a  stream,  the  public  may  be  kept  from  the  stream,  where  it  is  of  no  use 
for  highway  purposes.  Old  Town  v.  Dooley  (1876)  81  111.  255.  It  is  the 
general  rule  that  soil  may  be  used  to  the  extent  of  taking  from  one  place 
on  the  highways  to  another  if  for  the  improvement  of  both  places. 
Robert  v.  Sadler  (18S7)  104  N.  Y.,  229:  New  Haven  v.  Sargent  <  1871) 
38  Conn.  50.  As  to  whether  trees  growing  on  the  highway  may  be  used 
the  authorities  are  in  conflict.  Fetch  v.  Oilman  (1849)  22  Vt.  38;  Tucker 
v.  Eldred  (i36oi  6  R.  I.  404.  It  would  seem  that  there  is  no  necessary 
distinction  between  water  and  other  things  within  the  highway.  The 
question  in  each  case  should  be  determined  rather  by  the  usefulness  to 
the  public  than  by  the  position  of  the  abutting  owner,  and  the  court 
might  without  violence  to  the  plaintiff's  rights  have  refused  the  injunc- 
tion. 

Real  Property — Nuisance — Blasting.  The  defendants  worked  a  stone 
quarry  on  their  land  in  a  city  and  by  means  of  the  concussion  of  earth 
and  air,  injured  plaintiff's  house,  though  using  all  care.  Held,  since  de- 
fendants' use  of  their  land  for  a  quarry  was  an  extraordinary  use  and  the 
blasting  extended  over  a  long  period  of  time,  plaintiff  may  recover. 
Longtin  v.  Persells  (Mont.  1904)  76  Pac.  699. 

The  preponderance  of  authority  seems  to  be  that  for  injuries  caused 
by  concussion  where  care  is  used  the  test  is  whether  the  defendant  is 
making  a  reasonable  use  of  his  land.  Where  this  is  the  case,  there  is  no 
recovery;  Booth  v.  Rome,  etc.,  R.  Co.  (1893)  140  N.  Y.  267  ;  Simon  v. 
Henry  (N.  J.  1898)41  Atl.  692, while  if  the  use  is  unreasonable,  the  defend- 
ant is  liable;  Cotton  v.  Onderdonk  (1886)  69  Cal.  155.  It  has  been  held, 
apparently,  that  liability  will  attach  regardless  of  reasonableness.  The 
Fit z Simmons  d^  Connell  Co.  v.  Braun  (1902)  199  111.  390.  It  would  seem 
that  where  such  serious  injury  as  the  demolition  of  adjoining  houses  is 
caused,  the  question  of  reasonable  use  by  defendant  should  not  be  con- 
sidered. 

Real  Property — Surface  Waters — Repulsion  and  Obstruction.  The 
defendants  built  bunkers  on  their  land  and  thereby  caused  surface  waters, 
already  come  within  their  boundaries,  to  be  deflected  off  and  upon  the 
adjoining  land  of  the  complainant.  Held,  upon  bill  to  enjoin  defendants, 
that  no  right  of  action  arose.  Sullivan  v.  Browning  (N.  J.  1904)  58 
Atl.  302.     See  Notes,  p.  506. 

Real  Property — Waste — Rights  of  Life  Tenant.  A  tenant  for  life 
brought  an  action  against  his  sub-tenant  for  waste  committed  in  cutting 
down  and  appropriating  growing  timber,  claiming  damages  for  injury 
done  the  inheritance.  Held,  a  tenant  for  life  is  entitled  to  recover  such 
damages  as  the  statute  giving  to  the  remainderman  a  right  of  action  against 
third  parties  for  waste  to  the  inheritance  does  not  take  from  the  life  tenant 
the  right  to  recover  therefor.     Dix  v.  Jaquay  (1904)  88  N.  Y.  Supp.  228. 
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The  court  rejects  the  doctrine  of  Wood  v.  Griffin  (1865)  46  N.  H. 
230  and  Cal.  Drydock  Co.  v.  Armstrong  (1883)  17  Fed.  216,  where,  on  a 
similar  state  of  facts,  the  recovery  of  the  life  tenant  was  made  dependent 
upon  his  having  first  satisfied  the  claim  of  the  remainderman.  A  tenant 
being  absolutely  liable  to  the  remainderman  for  injury  to  the  inheritance, 
though  committed  by  a  stranger,  he  should  not  be  required  to  satisfy  the 
liability  and  then  take  his  chance  of  reimbursement  from  the  wrong- 
doer. Cook  v.  Champlain  Trans.  Co.  (1845)  l  Denio  91.  The  law  will 
allow  a  recovery  where  the  mere  liability  has  been  incurred.  Reynolds 
v.  City  of  Niagara  Falls  (1894)  81  Hun  3153. 

A  recovery  by  the  tenant  for  life  would  be  a  bar  to  a  separate  action 
by  the  remainderman,  as  in  the  case  of  a  bailee  recovering  for  injury 
to  property  in  his  possession.  Woodman  v.  Nottingham  (1870)  49  N.  H. 
387.  A  common  carrier  also  has  an  action  against  a  wrong-doer  for  in- 
jury done  goods  in  Ms  possession  and  may  recover  the  entire  value  hold- 
ing it  in  trust  for  the  owner.     Merrick  v.  Brainard  (i860)  38  Barb.  574. 

Torts — Compensatory  Damage  for  Abusive  Language  of  Conductor. 
The  plaintiff,  a  passenger  on  a  street  car,  gave  the  conductor  a  quarter 
and,  not  getting  change,  asked  for  it,  but  the  conductor,  refusing  to 
return  the  change,  called  her  "  dead  beat "  and  "  swindler."  In  an  action 
against  the  street  railway  company,  it  was  held,  that  compensator}.'  dam- 
ages may  be  had  for  injury  to  the  plaintiff's  feelings.  Gillespie  v.  Brook- 
lyn Heights  R.  Co.  (1904)  178  N.  Y.  347. 

The  decision  in  Mitchell  v.  Rochester  Ry.  Co.  (1896)  151  N.  Y.  107, 
was  that  injury  to  feelings  consequent  upon  a  neglectful  act  did  not  give 
rise  to  a  cause  of  action,  but  here  the  breach  of  the  carrier's  duty  to  pro- 
tect its  passengers  created  the  right  of  action,  and  the  question  is  as  to 
the  measure  of  damages.  On  principle  there  seems  to  be  no  good  reason 
why  the  injury  to  feelings  should  not  enter  into  the  measure  of  damages. 
1  Columbia  Law  Review  327,  483.  Since  there  was  no  wilful  tort  by  the 
railway  company,  the  damages  could  be  only  compensatory,  but  what 
will  be  compensation  must  be  estimated  by  the  jury  as  best  they  can. 
Wadsworth  v.  Telegraph  Co.  (1888)  86  Tenn.  695,  711. 

Torts — Malicious  Prosecution — Civil.  Action.  In  a  suit  against  the 
respondents  for  malicious  prosecution  of  a  civil  action  in  which  neither 
the  person  nor  the  property  of  appellant  were  interfered  with  it  was  held, 
such  an  action  will  not  lie.     Abbott  v.  Thorne  (Wash.  1904)  76  PaC  302. 

The  jurisdictions  in  this  country  appear  to  be  about  evenly  divided 
upon  this  question.  Georgia,  Iowa,  Maryland,  North  Carolina,  New 
Jersey,  New  York;  Ohio,  Pennsylvania,  Texas,  Washington  and  Wiscon- 
sin have  adopted  the  English  rule  holding  that  the  assessment  of  costs 
against  an  unsuccessful  plaintiff  in  such  an  action  is  sufficient  compen- 
sation for  the  injury  suffered  by  the  defendant.  Such  states  ignore  the 
important  difference  between  the  fixed  statutory  costs  prevailing  in  this 
country  and  the  more  liberal  and  flexible  English  rule  leaving  the  assess- 
ment of  costs  largely  to  the  discretion  of  the  court.  2  Columbia  Law 
Review  124,  3  Id.  479,  498.  On  the  other  hand,  California,  Colorado, 
Connecticut,  Indiana,  Illinois,  Kansas,  Kentucky,  Michigan,  Minnesota, 
Missouri,  Nebraska,  North  Dakota,  Tennessee  and  Vermont  permit  a 
recovery  where  it  can  be  shown  that  the  suit  complained  of,  was  brought 
maliciously  and  without  probable  cause.  For  the  historical  develop- 
ment of  this  see  Kolka  v.  Jones  (1897)  6  N.  D.  461, 

Trusts — Saving  Bank  Deposit  in  Trust  with  no  Notice  to  the  Bene- 
ficiary. A  deposited  money  in  a  savings  bank  in  trust  for  a  named 
beneficiary,  to  whom  no  notice  of  the  trust  was  given.  Later  A  drew 
the  money  out.  After  the  death  of  A  the  beneficiary  sued  on  the  ground 
that  an  irrevocable  trust  had  been  established.  Held,  the  deposit  was  a 
tentative  trust,  revocable  at  will  until  some  further  unequivocal  act  were 
done.     In  re  Totten  (N.  Y.  1904)  71  N.  E..748.      See  Notes,  p.  502. 
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A  Treatise  on  Street  Railway  Accident  Law.  By  Ellery  H. 
Clark.  Second  Edition.  St.  Paul  :  Keefe-Davidson  Company. 
1904.     pp.  xvi.     607. 

Street  Railroad  Accident  Law.  By  Andrew  J.  Nellis,  Albany, 
N.  Y. :  Matthew  Bender.      1904.      pp.  cxii.      711. 

These  books,  on  the  same  subject,  made  their  appearance  in  the 
same  month,  and  may  well  be  discussed  in  the  same  article.  Each  is 
the  outgrowth  of  a  preceding  work  by  its  author.  Mr.  Clark's  orig- 
inal treatise  was  entitled  Street  Railway  Accident  Law  of  Massa- 
chusetts, while  Mr.  Nellis's  dealt  with  the  entire  law  of  Street  Surface 
Railroads.  Each  bears  unmistakable  signs  of  its  origin.  Massa- 
chusetts statutes  and  decisions  occupy  a  large  place  in  Mr.  Clark's 
present  volume,  and  Mr.  Nellis's  contains  many  paragraphs  which 
would  scarcely  be  expected  to  appear  in  a  monograph  devoted  to 
accident  law. 

Both  of  these  books  are  intended  to  serve  primarily  as  labor- 
saving  devices  for  the  practising  lawyer.  Neither  one  contains  any 
extended  or  philosophical  discussion  of  principles.  Neither  one 
aspires  to  a  position  higher  than  that  of  a  complete  and  representa- 
tive digest  of  modern  cases  on  the  subject  treated.  And  yet,  each 
work  possesses  merit,  and  each  appears  to  have  notable  features  not 
to  be  found  in  the  other. 

For  the  Massachusetts  practitioner,  Mr.  Clark's  book  is  more 
valuable  than  Mr.  Nellis's  ;  while  the  latter  will  be  found  the  more 
useful  to  the  New  York  lawyer,  certainly,  and  probably,  to  the  lawyer 
in  most  of  the  States,  and  in  Canada.  The  chapters  on  pleading  and 
on  the  respective  functions  of  the  Court  and  the  jury  form  an 
important  feature  in  Mr.  Nellis's  treatise.  These  topics  are  not  dealt 
with  by  Mr.  Clark,  and  his  discussion  of  evidence,  damages  and 
negligence  is  briefer  than  Mr.  Nellis's,  and  his  views  are  supported 
by  a  smaller  array  of  cases.  His  index,  too,  is  meager  in  comparison 
with  that  furnished  by  Mr.  Nellis.  The  latter  is  remarkably  full,  and 
should  enable  the  busy  lawyer  to  find  quickly  any  topic  in  which  he 
is  interested.  A  feature  of  Mr.  Clark's  book,  which  will  be  appre- 
ciated by  the  practitioner  is  the  table  of  cases,  in  which  each  case  is 
indexed  under  the  defendant's  as  well  as  under  the  plaintiff's  name. 
This  enables  one,  at  a  glance,  to  discover  all  the  cases  against  a  par- 
ticular railroad  company. 

The  publishers  of  each  volume  deserve  unqualified  praise  for  the 
form  in  which  it  is  presented  to  the  reader. 

Interstate  Succession  in  the  State  of  New  York.  Daniel  S. 
Remsen,  of  the  New  York  Bar.  Fourth  Edition.  New  York  :  Baker, 
Voorhis  &  Company.      1904.      pp.  154. 

The  first  edition  of  this  work,  appearing  nearly  twenty  years  since,  at 
once  made  a  place  for  itself,  and  the  fact  that  three  editions  have  since 
been  published  is  sufficient  evidence  that  the  place  has  not  been  lost. 
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The  work  is  a  manual  for  the  busy  lawyer,  and  so  considered,  as 
it  should  be,  deserves  high  commendation.  It  is  not,  and  does  not 
pretend  to  be  a  text-book,  nor  does  it  attempt  to  give  any  history  of 
the  statutory  law  of  New  York  relating  to  the  subjects  of  descent  and 
distribution,  or  any  exposition  of  the  reasons  which  have  led  to  the 
adoption  of  the  statutes  now  in  force  ;  but,  taking  those  statutes  as 
interpreted  by  the  courts  as  a  basis,  and  adopting  the  admirable  plan 
"of  naming  particular  relations,  and  then  stating  their  rights  to  take 
or  share  in  the  property  of  deceased  persons,"  it  gives  the  rtsult  of  a 
laborious  and  painstaking  analysis  of  the  existing  statutes,  and  does 
accurately  and  concisely  make  clear,  as  it  purports  to  do,  the  rights 
of  the  living  to  the  property  of  deceased  relatives  in  cases  of  intestacy, 
and  gives  citations  to  authorities  upholding  the  statements  of  the 
text. 

The  accuracy  of  prior  editions  has  been  recognized  by  the  courts, 
and  the  present  edition  is  not  less  accurate,  although,  having  been 
published  in  January,  1904,  it  contains  the  statement  which  is  not  now 
the  law,  viz. :  "  Grandparents  are  incapable  of  inheriting  real  estate  " 
(p.  54,  §  5).  By  Chapter  106  of  the  Laws  of  1904,  which  went  into 
effect  March  22nd,  1904,  subdivision  5  was  added  to  §  288  of  the 
Real  Property  Law,  and  confers  upon  grandparents  the  right  to  inherit 
in  the  cases  therein  specified. 

A  book  of  this  character  is  not  calculated  to  bring  fame  to  its 
author,  but  it  renders  an  important  service  to  his  professional  brethren, 
and  makes  them  his  debtors. 

American   Railroad    Law.     By   Simeon    E.    Baldwin.     Boston  : 
Little,  Brown  &  Company,  1904.     pp.     lxvi.     770. 

Much  matter  has  been  excluded  from  this  treatise  which  one 
might  properly  expect  to  find  under  such  a  title.  This  has  been  in- 
tentional and  the  purpose  is  avowed  in  the  preface.  All  that  great 
body  of  law  concerning  the  obligation  of  railroads  to  their  passengers 
and  shippers  of  freight  and  the  public  in  general  has  been  treated  in 
the  most  elementary  fashion,  and  its  consideration  practically  limited 
to  one  of  the  six  parts  into  which  the  book  is  divided.  On  this  par- 
ticular phase  of  railroad  law,  therefore,  the  student  or  practitioner 
will  not  receive  such  practical  help  as  he  would  derive  from  some  of 
the  older  texts  on  carriers,  such  as  Hutchinson,  for  example. 

The  scope  of  the  discussion  in  four  of  the  remaining  five  parts  is 
restricted  to  what  may  be  termed  the  administrative  side  of  railroading 
in  its  legal  bearing;  such  as  the  organization  and  reorganization  of 
the  corporation  ;  the  location,  construction  and  equipment  of  the 
line  ;  the  financing  of  such  an  enterprise,  and  the  various  methods  of 
transferring  and  encumbering  the  property.  The  discussion  of  the 
nature  of  the  franchise  is  one  which  commends  itself  as  the  best  single 
chapter  in  the  book.  It  is  lucid,  incisive,  and  no  better  elementary 
treatment  of  the  subject  is  to  be  found. 

The  sixth  part  treats  of  Actions,  and  this  is  followed  by  an  appen- 
dix of  illustrative  forms.  These  forms  are  evidently  the  result  of  many 
years  of  practical  experience,  but  it  is  not  likely  that  many  railroad 
counsel  will  substitute  them  for  the  forms  in  their  own  files.  This  is 
because  such  models  cannot  well  be  made  of  such  general  application 
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as  to  fit  all  jurisdictions  and  conform  to  the  great  variety  of  statutory 
requirements  in  the  several  States.  The  same  circumstance  militates 
greatly  against  the  success  of  the  attempt  to  make  generalizations  as 
to  modes  of  incorporation  and  kindred  topics.  In. fact,  the  author 
merely  blazes  the  trail  in  the  roughest  fashion,  and  his  chief  service  is 
in  pointing  out  to  the  lawyer  what  he  should  look  for  in  the  digests 
and  statutes  of  his  own  State.  As  such  an  analytical  chart  the  volume 
is  of  very  considerable  value.  It  is  to  the  careful  railroad  attorney 
what  a  "  First  Aid  to  the  Injured  Compound  "  is  to  the  young  ambu- 
lance surgeon,  and  is  to  be  used  in  a  similar  manner. 

Within  the  narrower  limits  set  for  himself  by  the  author,  however, 
the  publication  is  a  distinct  addition  to  the  literature  of  the  subject, 
and  speaks  with  convincing  authority.  Begun  some  twenty  years 
ago,  every  page  bears  the  evidence  of  sound  theoretical  consideration 
leavened  with  mature  practical  experience.  The  citation  of  authorities 
has  been  made  with  unusual  discrimination,  and  is  characterized  by 
a  very  apparent  aim  to  invoke  only  leading  decisions  strictly 
relevant  to  the  point  under  consideration,  rather  than  to  marshal  an 
array  of  cases  more  or  less  in  support  of  the  principle  sought  to  be 
established. 

Although  the  volume  has  been  so  long  in  preparation,  it  appears 
to  have  been  thoroughly  revised  and  brought  down  to  date.  Thus 
the  influence  of  the  Sherman  Act  upon  combinations  and  consolida- 
tions is  discussed,  and  the  effect  of  the  decision  in  the  Northern 
Securities  case  in  the  United  States  Supreme  Court  last  March  is  con- 
sidered. Again,  in  commenting  upon  the  right  to  change  and  aban- 
don stations,  the  interesting  case  of  State  v.  Northern  Pacific  Railway 
Company,  decided  in  Minnesota  a  little  earlier,  is  cited. 

A  History  of  Matrimonial  Institutions.  By  George  Elliott 
Howard,  Ph.  D.  Chicago.  The  University  of  Chicago  Press.  Cal- 
laghan  and  Company,  and  London,  T.  Fisher  Unwin.  1904.  3 
Vols.  pp.  xv,  473,  497,  and  449. 

The  author  believes  that  a  true  historical  perspective  is  essential 
to  a  correct  understanding  of  the  evolution  of  the  matrimonial  institu- 
tions of  the  English  race.  Accordingly  this  work  consists  of  three 
parts,  the  first  being  an  introductory  "Analysis  of  the  Literature  and 
the  Theories  of  Primitive  Matrimonial  Institutions, "  the  second  ' '  Mat- 
rimonial institutions  in  England,"  and  the  third  "Matrimonial  Insti- 
tutions in  the  United  States."  This  scholarly  treatise  is  evidently  the 
result  of  unwearying  research,  and  as  it  is  written  in  an  attractive  style 
the  reader  is  borne  along  through  the  three  volumes  with  unflag- 
ging interest  and  the  feeling  at  the  conclusion  that  he  has  been  given 
a  view  or  the  experience  of  the  race  in  its  treatment  of  sex  relation- 
ships and  is  better  qualified  to  deal  with  the  modern  problems  of 
marriage  and  divorce  whether  as  a  citizen,  a  law  maker  or  a  lawyer. 

Part  I,  presents  the  facts  and  arguments  which  have  been  relied 
upon  to  establish  the  patriarchal  theory,  the  theory  of  the  horde  and 
mother  right  and  the  theory  of  the  monogamous  family.  The  author 
inclines  to  the  view  that  pairing  took  its  rise  beyond  the  border  line 
separating  man  from  the  lower  animals  and  that  with  the  dawn  of 
history,  though  the  union  was  not  always  lasting,  this  was  the  type 
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and  that  various  forms  of  polyandry  and  polygamy  appeared  later  under 
numerous  social  influences  So  the  author  concludes  that  originally 
marriage  rested  on  free  consent,  man  being  the  wooer  and  the  woman 
playing  the  chief  part  in  sexual  selection.  At  a  later  stage  wife  pur- 
chase and  occasionally  wife  capture  tend  to  supersede  self  betrothal. 
A  chapter  on  early  divorce  concludes  Part  1. 

Early  English  marriage  was  a  private  transaction  in  the  form  of  a 
sale  consisting  of  the  bewedding  or  betrothal  and  the  gift  or  actual 
tradition  of  the  bride.  Gradually  the  lay  marriage  is  modified  by  the 
church  until  by  the  beginning  of  the  thirteenth  century  the  marriage 
is  celebrated  by  the  priest  and  not  merely  in  his  presence.  The  secret 
agreement  of  the  parties  however,  if  in  form  sponsalia  per  verba  de 
prcesenti  was  for  centuries  held  to  constitute  a  valid  marriage  though 
in  Queen  v.  Millis,  the  House  of  Lords  does  not  recognize  this  as  the 
common  law.  In  most  of  the  United  States  such  a  marriage  is  held 
to  be  valid  at  common  law.  In  England  ecclesiasticism  was  extremely 
successful  in  preventing  reform  in  marriage  laws,  though  now  civil 
and  ecclesiastical  marriage  are  concurrent.  The  divorce  laws  even 
now  remain  in  some  respects  more  mediaeval  than  those  of  New  York. 

The  author's  treatment  of  the  colonial  period,  especially  of  the  New 
England  colonies  is  particularly  valuable.  The  original  examination 
of  the  court  records  of  Suffolk  and  Middlesex  Counties  in  Massachu- 
setts in  the  early  colonial  petiod  has  revealed  much  new  matter  of 
interest  both  as  to  sexual  crimes  and  divorce.  In  view  of  the  instruc- 
tive experience  of  New  England  in  which  the  penalties  for  such  crimes 
become  progressively  lighter, — for  example,  the  death  penalty  fur 
adultery  being  reduced  in  1694  (by  error  printed  1794,  Vol.  II  p.  174) 
to  the  scarlet  letter  and  this  in  turn  disappearing, — it  is  surprising  to 
find  that  the  author  takes  such  an  extreme  position  in  his  advocacy 
of  raising  the  a°e  of  consent  to  18  or  even  21  years  with  a  penalty  of 
not  less  than  five  years'  imprisonment.  It  is  difficult  to  see  why  the 
fact  that  a  woman  is  restrained  from  dealing  with  her  property  until 
the  age  of  twenty-one  should  render  fornication  committed  so  many 
years  after  womanhood  a  social  injury  and  warrant  such  a  statute 
apparently  impossible  of  enforcement  so  long  as  illicit  intercourse 
exists  at  all. 

V\  hile  the  author's  strictures  on  common  law  marriage  are  doubt- 
less warranted,  his  remedy  of  making  the  validity  of  marriage  depend 
both  on  a  license  and  on  a  ceremony  civilly  supervised  should  not  be 
adopted  unless  the  practicability  of  the  provisions  and  the  customs  of 
the  people  render  probable  almost  universal  compliance.  Otherwise 
the  evils  of  clandestine  marriage,  though  very  great,  will  be  exceeded 
by  the  injury  visited  upon  the  heads  of  women  and  innocent  children 
to  the  pecuniary  profit  of  hungry  collaterals. 

The  review  of  divorce  legislations  makes  it  plain  that  the  extreme 
position  of  New  York  and  the  absolute  refusal  of  divorce  by  South  Caro- 
lina are  not  likely  long  to  survive.  Most  of  the  States  allow  absolute 
divorce  with  freedom  of  remarriage,  either  immediately  or  within  a  short 
time,  on  the  grounds  of  (1)  adultery,  (2)  extreme  cruelty,  (3)  habitual 
drunkenness,  (4)  conviction  of  felony,  and  (5)  continuous  desertion, 
while  other  grounds,  such  as  failure  to  support  and  chronic  insanity 
are  less  generally  recognized.     The  notion  that  the  state  can  be  helped 
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by  utterly  blighting  the  life  of  a  person  whose  marriage  is  a  mockery 
of  all  that  the  relation  implies  has  disappeared.  Montmorency's 
statement  as  to  England  shows  the  inevitable  trend.  "To-day 
it  is  possible  for  a  woman,  with  celerity  and  at  little  cost,  to  sepa- 
rate herself  from  her  husband  if  she  be  able  to  prove  that  he  is  either 
a  brute  or  a  monster.  Forty  years  ago  the  vast  majority  of  women 
were  indissolubly  tied  to  their  husbands,  though  the  whole  world 
knew  them  to  be  both  brutes  and  monsters."     (Vol.  ii.,  3). 

The  work  abounds  in  entertaining  historical  facts,  and  the  Biblio- 
graphical Index  appended  to  the  work  is  of  great  value. 

The  Bankruptcy  Act  of  1898  Annotated  and  Explained,  with 
the  Amendments  thereto.  By  John  M.  Gould  and  Arthur  W. 
Blakemore.  Boston:  Little,  Brown  &  Company,  1904.  pp.  xvii. 
263. 

As  the  title  indicates,  this  manual  is  an  annotation  of  the  bank- 
ruptcy law.  The  sections  of  the  original  act  of  1898  are  printed  in 
full,  and  such  sections  or  subdivisions  thereof  as  were  amended  by 
the  act  of  1903  are  also  printed  in  full,  as  amended.  Under  each 
section  the  points  decided  by  the  courts  down  to  May  1st,  1904,  are 
stated,  but  the  authors  do  not  attempt  to  indicate  the  probable  or 
desirable  rule  as  to  points  on  which  the  decisions  conflict.  The  text 
and  the  annotations  cover  only  one  hundred  and  thirty-six  pages,  the 
remainder  of  the  book  being  made  up  of  the  General  Orders  and 
Forms. 

The  essential  requisites  of  such  an  annotation  are  that  the  im- 
portant cases  should  be  cited,  that  the  statement  of  them  should  be 
brief  and  accurate  and  that  thej  should  appear  with  the  sections  to 
which  they  logically  are  related.  While  in  none  of  these  respects  is 
the  book  free  from  fault,  the  authors  seem  to  have  succeeded  in  more 
than  a  usual  degree  in  achieving  this  result 

An  error  on  page  133,  which  is  not  noted  in  the  appendix  is  the 
word  petition  for  adjudication  in  the  quotation  from  Section  70  sub- 
division, which  should  read  :  "  Bona  fide  holder  for  value  prior  to 
the  date  of  the  adjudication."  This  error  is  unfortunate  in  view  of 
the  fact  that  the  notes  on  pages  118,  125  and  133  state  so  strongly 
the  effect  which  filing  the  petition  has  on  the  property  of  the 
bankrupt.  It  is  at  least  an  open  question  whether  by  virtue  of  the 
provision  contained  in  Section  70  the  bankrupt  cannot  give  good 
title  to  property  honestly  transferred  in  the  interval  between  peti- 
tion and  adjudication. 
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PROBLEMS   OF   ROMAN    LEGAL   HISTORY.* 

To  attempt  to  recapitulate  within  the  limits  of  a  single 
paper  the  unsolved  problems  of  Roman  legal  history  would 
be  an  absurdity.  Such  an  undertaking  would  make  it  neces- 
sary for  us  to  follow  the  development  of  the  Roman  law 
from  the  Twelve  Tables  to  Justinian's  law  books  in  order 
to  indicate  what  portions  of  this  millenial  movement  are 
still  obscure.  Even  then  the  survey  would  be  incomplete, 
since  the  history  of  the  Roman  law  neither  begins  with  the 
Twelve  Tables  nor  ends  with  Justinian.  It  begins  at  that 
unknown  date  when  Rome  began  and  it  has  not  ended  yet. 

To  aelect  a  narrower  period  and  to  single  out  what  seem 
the  more  important  problems  would  be  more  feasible  ;  but 
the  mere  enumeration  of  difficulties  would  be  neither  inter- 
esting nor  profitable. 

The  best  excuse  for  a  paper  on  the  problems  of  any 
science  is  the  writer's  conviction  or  hope  that  he  may  be 
able  to  make  some  contribution  towards  their  solution,  if  it 
be  only  by  suggesting  unworked  lines  of  investigation 
which  appear  to  him  to  promise  useful  results.  It  is  my 
belief  that  for  the  most  important  period  of  Roman  legal 
history — the  period  in  which  the  ancient  Roman  law,  public 
and  private,  reached  its  highest  development,  and  which 
extends,  roughly  speaking,  from  the  middle  of  the  third 
century  before  Christ  to  the  middle  of  the  third  century 
after  Christ — there  is  a  promising  method  of  investigation 
or  line  of  approach  which  as  yet  has  been  scantily  utilized. 

'Read  before  the  Congress  of  Arts  and  Sciences,  St.  Louis,  September 
21,  1904. 
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The  method  which  I  advocate  is  that  of  comparison ;  and 
the  comparison  which  I  suggest  is  with  Anglo-American 
legal  development  from  the  twelfth  century  to  the  present 
day. 

The  older  lines  of  investigation  appear  to  be  worked 
out.  It  does  not  seem  likely  that  new  material  of  import- 
ance will  be  discovered  ;  we  can  hardly  hope  for  a  second 
find  like  the  fourth  book  of  the  Institutes  of  Gaius;  and  all 
direct  methods  of  interpreting  the  existing  sources  have 
been  so  diligently  and  ably  exploited  by  European  jurists, 
from  Cujacius  to  Mommsen  and  Lenel,  that  every  student 
of  the  Roman  law  now  has  the  instinctive  feeling  that  a 
new  interpretation  is  probably  a  very  doubtful  interpre- 
tation. 

The  usefulness  and  the  limitations  of  the  comparative 
method  of  studying  legal  history  perhaps  need  more  accu- 
rate definition  than  they  have  yet  received.  The  assump- 
tion with  which  comparative  jurisprudence  starts,  is  the 
essential  identity  of  human  nature  everywhere.  The  infer- 
ence is  that  social  developments  among  the  most  different 
peoples  would  be  identical  if  all  had  reached  the  same  stage 
of  development  and  were  living  under  identical  conditions. 
In  this  last  qualification  we  have  the  first  and  most  impor- 
tant limitation  upon  the  comparative  method.  Conditions 
are  never  identical ;  they  are  at  most  broadly  similar.  The 
working  hypothesis,  accordingly,  on  which  comparative 
jurisprudence  proceeds,  is  that  peoples  in  corresponding 
stages  of  social  development  are  likely  to  approach  legal 
problems  from  similar  points  of  view  and  to  attempt  their 
solution  on  similar  lines.  The  inference  is  that  a  fully 
known  development  in  one  nation  may  help  us  to  interpret 
a  partly  known  development  in  another  nation.  Proceeding 
with  proper  caution,  we  may  even  fill  gaps  in  the  historic 
record  of  one  system  by  searching  for  the  intermediate 
links  in  a  similar  chain  of  development  in  another  system. 
Such  reconstructions,  it  is  needless  to  say,  will  seldom  be 
indisputable,  but  they  will  be  more  nearly  correct  than  the 
products  of  the  historical  imagination. 

Another  limitation  upon  the  comparative  method,  as  an 
agency  in  historic  reconstruction,  is  found  in  the  fact  that 
different  legal  systems  do  not  develop  in  absolute  isolation. 
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The  history  of  human  law,  as  of  all  civilization,  is  largely  a 
history  of  borrowings.  I  think,  however,  that  this  limita- 
tion is  fully  appreciated  by  students,  and  that  there  is  at  the 
present  time  little  danger  that  it  will  be  disregarded.  The 
tendency  of  historical  jurisprudence  now,  as  in  the  past,  is 
rather  to  exaggerate  than  to  overlook  the  borrowed  ele- 
ments in  each  legal  development.  Because  the  Romans 
had  certain  institutions  which  were  not  primitive  and  which 
resembled  Greek  institutions,  and  because  similar  institu- 
tions existed  at  a  still  earlier  date  in  Egypt  and  in  Babylon, 
there  has  been  over-readiness  amongst  students  to  assume, 
without  sufficient  evidence,  a  series  of  imitations  and  an  un- 
broken chain  of  derivations.  A  similar  process  of  reason- 
ing has  attributed  to  Roman  sources  not  a  few  English  in- 
stitutions which  on  closer  investigation  appear  to  be  inde- 
pendent products,  as  trulv  English  as  they  were  truly 
Roman  or,  to  put  it  more  accurately,  neither  English  nor 
Roman  but  human.  Their  similarity  is  due  to  the  similar 
working  of  the  legal  mind  under  analogous  conditions. 

It  may  however,  be  granted  that  the  comparative 
method  must  be  used  with  caution,  that  the  movements 
compared  must  be  intrinsically  comparable,  and  that  allow- 
ance must  be  made  for  possible  borrowings. 

Given  these  limitations,  it  is  not  surprising  that  com- 
parative study  of  legal  institutions  for  purely  scientific  pur- 
poses has  thus  far  been  confined  practically  to  the  field  of 
early  law.  There  has  been  greater  safety  here,  because 
the  conditions  of  social  existence  are  more  uniform  among 
barbarous  peoples  than  among  civilized  nations,  and  be- 
cause there  is  less  chance  of  imitation  of  foreign  customs. 

In  this  part  of  the  field,  the  application  of  the  compara- 
tive method  to  the  problems  of  Roman  legal  history  has 
already  yielded  valuable  results.  The  comparative  study 
of  early  law  in  general  has  thrown  light  into  many  corners 
which  were  hopelessly  dark  to  the  later  Romans  them- 
selves. "  Not  for  all  things  established  by  our  ancestors," 
wrote  Julian,  "  can  a  reason  be  assigned  '';  but  for  quite  a 
number  of  these  things  we  are  now  able  to  assign  reasons 
that  are  not  merely  plausible  but  convincing. 

To  the  latter  and  more  important  stages  of  Roman  legal 
development— to  the  public  law  of  the   later  Republic,  and 
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to  the  civil  and  praetorian  law  of  the  later  Republic  and  of 
the  early  Empire — the  comparative    method   has  not  been 
applied,  or  it  has  been  applied  sporadically  only  and  with 
little  result.    The  reason  is  very  simple.    The  jurists  of  con- 
tinental Europe  have  rightly  felt  that  the   other  and  more 
modern  legal  systems  with  which  they  are   acquainted  are 
not  available  for  comparison.     As  regards  public  law,  they 
have  been  living  under  absolute  monarchies  or  under  con- 
stitutional monarchies  in  which  the  monarch  is  still  a  real 
force.     They  have  had  no  personal  and   vital  acquaintance 
with  republican  government  conducted    on  a  large  scale 
and    maintained  for  a  long  period— no  such  experience  as 
Englishmen  have  had,  in  substance,  for  two  centuries  and 
Americans,  in  form  and  in  substance  both,  for  more  than  a 
century.     As   far   as    popular     participation     in     national 
government  has  been  introduced  in  the  larger  European 
states,  it  has  been  borrowed  from  England  and  adapted  to 
continental  conditions.     As  regards  private  law,  the  conti- 
nental  European  jurists   have  had   personal  and  vital  ac- 
quaintance with  only  two  systems — the  remnants  of  the  old 
Germanic  law,  a  law  arrested   in  its  development  in  the 
tenth  century,  and   the  law   of  the  later  Roman  Empire, 
which  at  the  close  of  the  middle  ages  they  borrowed  en  bloc 
and  which  they  have  since  been  modifying  and  assimilating. 
The  only  Germanic  system   which   has  had  an  unimpeded 
and   continuous   development,    the    only    modern     system 
which  has  an  independent  history  comparable   in   its  dura- 
tion with  that  of  the  Roman  law,  is  to  them  almost  a  closed 
book.     On  the  other  hand,  the  English,  who  have  the  data 
for  comparison,  have  done  little  serious  work  in  the  field  of 
Roman  legal  history,  and  the  best   of   that  work   has  been 
done  in  the  field  of   Roman  public    law.     In  the  field    of 
private  law  they    have    relied    on    French    and    German 
writers,  not  only  for  the  historic  facts  but  for  the  interpre- 
tation of  the  facts. 

But,  it  will  be  asked,  are  the  modern  Anglo-American 
and  the  ancient  Roman  legal  systems  fairly  comparable 
quantities?  Are  there  such  broad  analogies  in  their  gen- 
eral development  as  to  warrant  the  hope  that  a  minute 
study  of  the  one  will  be  serviceable  in  interpreting  the 
other?     I  grant  the  difficulties;  they  are  sufficiently  obvi- 
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ous;    but  I   insist   on    fundamental   although    less  obvious 
analogies. 

The  constitution  of  the  Roman  Republic  was  substan- 
tially an  unwritten  law,  as  is  the  English  constitution.  It 
consisted  of  precedents,  i.  e.,  adjustments  reached  in  the 
political  field  at  the  close  of  political  conflicts.  Of  those 
adjustments  a  part,  but  only  a  part,  was  incorporated  in 
declaratory  statutes.  In  establishing  their  Republic,  the 
Romans  retained  their  ancient  elective  kingship  for  cere- 
monial purposes,  housing  the  King  of  the  Sacra  in  the  old 
royal  palace  and  treating  him  as  head,  or  rather  as  figure- 
head of  their  state  church.  The  real  powers  of  the  king- 
ship they  entrusted  to  officials  elected  by  political  parties. 
The  English  have  retained  a  less  shadowy  kingship,  but 
they  have  similarly  transferred  the  most  important  powers 
of  the  crown  to  a  small  body  of  officials  who  represent  the 
dominant  party  in  an  elective  assembly.  The  Romans  put 
their  ex-magistrates  into  a  Senate,  the  English  keep  their 
ex-ministers  in  their  Privy  Council. 

The  American  constitution,  on  the  other  hand,  is  indeed 
a  written  one,  but  there  has  grown  up  beside  it  a  body  of 
authoritative  precedents.  The  American  executive  has 
many  points  of  resemblance,  in  time  of  peace,  to  a  Roman 
consul ;  in  time  of  war,  to  a  Roman  dictator.  To  the 
Romans,  the  chief  change  which  occurred  when  the  Re- 
public was  established  was  that  the  royal  power  was  en- 
trusted to  magistrates  elected  for  short  terms.  Sir  Henry 
Maine  asserts  that  in  their  presidency  the  Americans  have 
perpetuated  the  monarchy  of  George  the  Third.  A  witty 
Frenchman,  M.  Raoul  Frary,  tells  us  that  England  is  now 
a  republic  with  a  hereditary  president,  while  the  United 
States  is  a  monarchy  with  an  elective  king.  The  common 
element — and  the  fundamental  element — in  all  three  consti- 
tutions is  the  exercise  of  governmental  power  by  men 
elected  by  party  organizations. 

Great  Britain,  like  Rome,  has  built  up  a  world  empire; 
and  like  Rome  it  has  combined  domestic  liberty  with 
external  power  by  limiting  governmental  authority  at 
home  and  permitting  it  to  act  freely  abroad.  The  reserve 
powers  of  the  British  crown  furnish  the  constitutional  his- 
torian with  an  exact  analogy  to  the  war  power  {imperium 
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militice)  of  the  Roman  consul.  The  viceroy  or  governor  is 
the  English  equivalent  of  the  Roman  proconsul  or  pro- 
praetor ;  and  colonial  affairs  are  controlled  by  the  British 
Privy  Council  as  provincial  affairs  were  controlled  by  the 
Roman  Senate.  As  a  matter  of  policy,  Great  Britain  has 
conceded,  as  did  Rome  in  the  Republican  and  early  Impe- 
rial periods,  a  large  measure  of  local  self-government  to  its 
subjects  beyond  the  seas.  In  both  empires  we  find  the  war 
power  and  the  control  of  diplomatic  relations  in  the  hands 
of  the  home  government,  the  ordinary  administration  decen- 
tralized and  left  in  the  hands  of  local  authorities. 

The  United  States,  after  rounding  out  its  continental 
domain,  has  recently  acquired  possessions  beyond  the  seas. 
In  dealing  with  them  it  is  somewhat  embarrassed  by  the 
absence  from  its  written  constitution  of  indefinite  and  gen- 
eral governmental  power — power  corresponding  to  the 
Roman  military  imperium  or  to  the  residuary  authority  of 
the  British  crown.  This  difficulty  was  felt  a  century  ago; 
when  the  process  of  continental  expansion  was  beginning; 
and  each  successive  exigency  has  been  met,  and  is  being 
met,  by  the  development  in  our  unwritten  constitution  of 
the  war  powers  of  the  American  President.  In  the  admin- 
istration of  its  earlier  continental  acquisitions,  the  United 
States,  following  the  example  of  Rome  and  of  Great  Brit- 
ain, encouraged  the  development  of  local  self-government ; 
and  it  is  following  the  same  policy  in  its  new  insular  de- 
pendencies. 

In  the  expansion  of  Great  Britain  and  of  the  United 
States,  as  in  the  expansion  of  Rome,  the  fact  of  central  in- 
terest is  the  up  building  of  empire  by  a  free  people  ;  and  in 
the  English  and  American  Empires — if  the  insular  depend- 
encies of  the  United  States  are  to  be  dignified  with  so  high- 
sounding  a  title  as  empire — the  fundamental  problem  is  the 
same  which  confronted  the  statesmen  of  republican  Rome, 
viz.,  the  reconciliation  of  empire  with  liberty. 

One  of  the  devices  of  Roman  public  law  for  limiting 
governmental  power  at  home  was  an  elaborate  system  of 
checks  and  balances.  The  power  of  almost  ever}'  official 
was  limited  in  its  practical  exercise  by  the  independent  and 
possibly  opposing  powers  of  other  officials.  In  the  hier- 
archy of  superior  and  inferior  officials  which  constitutes  the 
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administrative  system  of  the  modern  Continental  European 
state,  no  such  checks  as  these  exist;  but  they  are  familiar 
to  the  English  public  lawyer,  and  they  have  been  greatly 
multiplied  in  American  constitutional  law. 

The  Anglo-American  law  protects  private  rights  against 
governmental  encroachments  not  in  modern  European  but 
in  Roman  fashion.  In  the  place  of  administrative  control 
of  the  inferior  by  the  superior,  which  is  so  highly  developed 
in  modern  European  law,  the  English  and  American  law, 
like  the  Roman,  has  developed  control  through  the  ordinary 
courts.  When,  for  example,  a  Roman  asdile  destroyed 
merchandise  which  obstructed  the  public  highway,  the 
legitimacy  of  his  action  was  tested,  at  Rome,  not  by  appeal 
to  the  consul,  but  by  an  action  to  recover  damages  for 
illegal  destruction  of  property,  just  as  a  similar  exercise  of 
police  power  would  be  tested  in  Great  Britain  or  in  the 
United  States. 

It  may  finally  be  noted  that  contemporary  political  con- 
ditions in  the  United  States  help  us  rightly  to  understand 
the  dramatic  final  century  of  the  Roman  Republic.  When 
we  cease  to  view  that  period  through  the  eyes  of  European 
scholars,  we  shall  recognize  that  its  salient  characteristic 
was  the  appearance  on  a  magnificent  scale  of  those  political 
personages  whom  we  call  "  bosses  " ;  and  we  shall  discover 
that  the  Latin  word  for  boss  was  princtps.  Princeps,  Morara- 
sen  tells  us,  was  a  word  commonly  used  in  the  later  Re- 
public to  designate  the  most  prominent  citizens.  The 
definition  might  be  made  more  exact.  The  citizens  who 
were  designated  as  principes—  men  like  Marius  and  Sulla 
and  Pompey  and  Crassus  and  Julius  Caesar — were  promi- 
nent before  all  things  in  political  management.  They  were 
the  men  who  controlled  the  machinery  of  the  senatorial  and 
popular  parties.  The  members  of  the  first  triumvirate,  a 
body  which  an  American  politician  would  instinctively 
designate  as  "  The  Big  Three,''  were  described  by  Cicero 
as  principes.  In  our  federal  system  of  government  we  have 
not  developed  any  boss  whose  authority  reaches  beyond 
the  limits  of  a  single  state  ;  we  have  no  national  bosses  ;  and 
if  we  had  them,  our  constitutional  and  administrative  ar- 
rangements are  such  that  even  a  national  boss  could  not 
readily  put  himself  at  the  head  of  a  large  mercenary  army 
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in  New  Mexico  or  in  Alaska  and  upset  the  government  by 
marching  on  Washington.  These  variations,  however,  do 
not  affect  the  substantial  identity  in  political  science  of  our 
boss  and  the  Roman  princeps  ;  and  this  identification  enables 
us  to  understand  that  the  official  theory  of  Augustus  and 
of  his  immediate  successors — the  theory  that  the  free  com- 
monwealth was  still  in  existence — did  not  seem  to-  the 
Roman  public  to  be  a  fiction.  Through  his  control  of  the 
army  the  boss  had  become  a  military  dictator;  but  the 
forms  of  popular  government  were,  for  a  time,  sufficiently 
preserved  to  enable  intelligent  citizens  to  blink  the  change, 
and  to  leave  the  majority  of  the  citizens  unconscious  that 
any  serious  change  had  occurred.  To  them,  Augustus  was 
simply  the  boss  raised  to  his  highest  terms.  Consuls  and 
praetors  and  all  the  other  officers  of  republican  government 
were  elected  on  his  nomination  and  the  Senate  was  filled 
with  his  henchmen,  but  these  were  familiar  accompani- 
ments of  boss  rule.  From  this  point  of  view,  we  can 
fully  understand  Pliny's  remark,  that  the  very  men  who 
were  most  averse  to  recognizing  anything  like  lordship 
(dominatid)  had  no  objection  to  the  authority  of  a  princeps. 

Modern  examples  of  the  transformation  of  the  party  boss 
into  the  military  monarch,  with  more  or  less  careful  main- 
tenance of  the  forms  of  popular  government,  are  not  far  to 
seek,  but  we  must  seek  them  still  in  the  Latin  world.  Eng- 
lish history  offers  no  nearer  parallel  than  the  career  of 
Cromwell;  but  Cromwell,  although  a  party  leader,  was  not 
a  boss,  and  in  the  English  Commonwealth  the  evolution  of 
military  monarchy  remained  incomplete. 

In  the  field  of  private  law  the  movement  in  the  early 
Empire  was  substantially  as  well  as  formally  a  continuation 
of  that  in  the  late  Republic  ;  and  during  both  periods  the 
processes  by  which  the  Roman  law,  civil  and  praetorian, 
was  developed,  were  fundamentally  the  same  as  those  by 
which  Anglo  American  law  and  equity  have  been  devel- 
oped. This  fundamental  similarity  is  not  generally  appre- 
ciated, because  the  mode  in  which  the  Roman  law  was 
developed  is  not  commonly  understood.  We  read  in  every 
legal  history  that  the  Roman  civil  law  was  cast  into  the 
form  of  a  code,  the  famous  Twelve  Tables,  about  four  and 
a  half  centuries  B.  C,  and  that  the  further  development  of 
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this  law  was  accomplished  chiefly  by  interpretation  of  the 
Twelve  Tables.  We  read  also  that  the  interpretation  which 
was  accepted  as  authoritative,  and  by  which  the  law  was 
developed,  did  not  proceed  from  judges,  but  until  the  third 
century  B.  C.  from  a  college  of  priests,  and  after  that  time 
from  a  small  number  of  private  citizens  who  were  known  as 
juris'prudentes.  The  English  common  law,  on  the  other 
hand,  as  we  all  know,  has  been  built  up  by  judicial  de- 
cisions ;  it  is  simply  the  permanent  practice  of  the  tribunals. 
At  first  glance  it  does  not  seem  as  if  these  two  processes  were 
analogous.  On  closer  inspection,  however,  the  differences 
are  seen  to  be  superficial.  The  law  of  the  Twelve  Tables 
was  not  a  code  in  the  modern  sense  of  the  word  ;  it  was  sim- 
ply a  collection  of  the  principal  rules  of  early  Roman  cus- 
tomary law.  From  the  point  of  view  of  comparative  juris- 
prudence, it  belongs  to  the  same  class  as  the  early  German 
Leges  and  the  Anglo-Saxon  dooms.  It  has  recently  been> 
asserted  by  a  prominent  Italian  historian  that  the  Twelve 
Tables  were  probably  a  private  compilation,  and  that  the 
story  of  their  construction  by  the  decemvirs  and  of  their 
submission  to  and  acceptance  by  the  Roman  popular  as- 
sembly deserves  no  more  credit  than  the  legend  of  the  slay- 
ing of  Virginia  which  forms  a  part  of  the  narrative  of 
the  decemviral  epoch.  Still  more  recently  this  thesis 
has  been  defended  with  great  ingenuity  by  a  distinguished 
French  legal  historian.  I  myself  have  not  been  convinced 
by  their  arguments.  I  still  cling  to  the  belief  that  the 
essential  part  of  the  Roman  story  is  probably  correct ; 
that  the  Twelve  Tables  were  probably  accepted  by  a 
Roman  assembly  as  the  German  Leges  were  accepted  a 
thousand  years  later  by  German  tribal  assemblies.  For 
my  present  purpose,  however,  the  answer  to  this  historical 
question  is  not  material.  In  the  later  Republic  the  com- 
pilation known  as  the  Twelve  Tables  was  officially  re- 
garded as  a  lex;  it  was  revered  as  a  charter  of  popular 
rights  and  as  "  the  cradle  of  the  civil  law  "  ;  but  it  was  in- 
terpreted with  as  much  freedom  as  if  it  had  been  merely 
a  private  statement  of  the  rules  governing  the  administra- 
tion of  justice  in  a  far  away  and  semi-barbarous  age.  It 
really  exercised  little  more  influence  on  the  administration 
ot  justice  during  the  last  century  of  the  Roman  Republic 
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than  the  laws  of  Alfred  exercised  upon  the  English  admin- 
istration of  justice  in  the  time  of  the  Tudors.  The  com- 
pilation had  been  surrounded  for  generations  by  a  growing 
mass  of  interpretation,  which  had  so  modified  and  supple- 
mented its  primitive  and  scanty  provisions  that  for  all  prac- 
tical purposes  the  interpretation  and  not  the  lex  was  the 
law. 

The  first  alleged  distinction  between  the  development 
of  Roman  civil  and  English  common  law  thus  disappears. 
Each  represents  a  development  from  rude  and  simple  cus- 
tom to  refined  and  complex  jurisprudence  by  means  of  in- 
terpretation. There  remains,  however,  the  apparent  differ- 
ence between  the  interpreters.  What  is  there  in  common 
between  the  jurists  of  Republican  Rome  and  the  King's 
judges  in  England?  To  answer  this  question  we  must  con- 
sider the  position  and  activity  of  the  Roman  jurists.  They 
obviously  were  not  judges  in  the  ordinary  sense,  for  they 
did  not  hear  pleadings  or  try  cases.  They  rather  re- 
sembled our  lawyers,  for  they  gave  advice  to  all  who  chose 
to  consult  them.  They  helped  their  clients  to  avoid 
trouble  by  drafting  contracts,  wills  and  other  instruments  ; 
and  when  trouble  had  arisen,  they  gave  opinions  {responsa) 
on  the  legal  points  at  issue.  So  far  at  least  their  activities 
were  those  of  practicing  lawyers.  But  they  differed  from  all 
other  practicing  lawyers  of  whom  we  know  anything  in 
two  important  respects.  In  the  first  place,  they  did  not 
take  charge  of  cases  in  litigation,  either  as  attorneys  or  as 
barristers.  They  were  willing  neither  to  prepare  cases  for 
trial  nor  to  argue  cases  before  the  iudices.  Such  matters 
were  attended  to  by  professional  orators  like  Cicero. 
Cicero  was  a  lawyer  in  our  sense,  but  at  Rome  he  was 
never  regarded  as  a  jurist.  In  the  second  place,  while  the 
Roman  jurists  were  always  ready  to  furnish  opinions,  they 
neither  expected  nor  accepted  pecuniary  rewards.  The 
rewards  at  which  they  aimed  were  the  gratitude  of  those 
whom  they  had  served,  the  confidence  of  the  public,  and 
eventual  election  to  political  office.  As  practicing  law- 
yers they  were,  accordingly,  servants  of  the  public  in  gen- 
eral rather  than  servants  of  their  special  clients. 

To  appreciate  how  far  the  Roman  jurists  discharged  the 
same    function  as  the  English  judges,  we  must  note  how 
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controversies  were  actually  decided  at  Rome  and  how  they 
are  actually  decided  under  the  English  system.  Contro- 
versies were  actually  decided  at  Rome,  not  by  the  magis- 
trate who  heard  the  pleadings,  but  by  indices,  who  were 
private  citizens.  Similarly,  controversies  have  been  de- 
cided for  the  last  seven  centuries  in  the  Anglo-American 
administration  of  justice  by  juries,  also  composed  of  private 
citizens.  Neither  were  the  Roman  indices  nor  are  the  Eng- 
lish jurymen  supposed  to  know  the  law.  As  English  jury- 
men are  instructed  by  the  judges,  so  the  Roman  indices 
were  instructed  by  the  jurists.  The  instruction  might  be 
directly  addressed  to  a  index  if  he  choose  to  ask  for  it,  but 
it  usually  came  in  the  form  of  an  opinion  obtained  by  one 
of  the  parties.  It  was  of  course  possible  that  both  parties 
might  have  obtained  opinions  from  different  jurists,  and  it 
was  conceivable  that  the  opinions  might  be  conflicting. 
This,  however,  was  not  the  rule  but  the  exception  ;  because 
the  Republican  jurists,  in  giving  their  opinions,  were  not  in 
the  position  of  paid  advocates  trying  to  make  out  a  case 
for  their  clients;  they  were  unpaid  servants  of  the  public 
and  ministers  of  the  law  itself.  Differences  of  opinion, 
under  these  circumstances,  were  no  more  numerous  than 
those  which  have  always  existed  in  the  English  and  Ameri- 
can courts.  The  Republican  indices  were  not  bound  to  fol- 
low the  opinion  of  any  jurist  ;  they  had  the  powers  of 
English  criminal  jurors ;  they  were  judges  of  law  and  of 
fact  alike.  In  both  systems,  however,  it  is  noteworthy  that 
the  decisions  actually  rendered  by  indices  or  by  jurymen 
have  never  been  cited  as  authority.  What  was  cited  at 
Rome  was  the  response  of  a  jurist,  and  what  is  cited  in 
Anglo-American  law  is  the  opinion  of  the  court.  Hobbes 
perceived  the  fundamental  analogy  between  the  Roman 
jurists  and  the  English  judges  when  he  declared,  in  his 
Leviathan,  that  the  King's  judges  were  not  properly  judges 
but  jurisconsults. 

The  Roman  law  was  thus  developed,  as  the  English  law 
has  been  developed,  not  by  the  decision  of  controversies,  as 
is  sometimes  said,  but  by  the  opinions  expressed  in  connec- 
tion with  such  decisions  by  specially  trained  and  expert 
ministers  of  the  law.  The  English  judge  combines  some  of 
the  powers  of  a  Roman  praetor  with  the  authority  of  a 


534  COLUMBIA  LAW  REVIEW. 

Roman  jurist — he  is  half  praetor  and  half  jurisprudents •  but 
his  influence  upon  the  development  of  the  law  has  not  been 
praetorian  but  jurisprudential. 

It  should  be  noted  further  that  single  responsa  did  not 
make  law  at  Rome  any  more  than  instructions  from  judges 
to  juries  have  ever  made  law  in  England  or  in  America. 
What  were  regarded  at  Rome  as  authoritative  precedents 
were  the  so-called  "  received  opinions,"  that  is,  the  opinions 
which  were  approved  and  followed  by  the  juristic  class. 
In  England  and  America,  similarly,  it  is  not  the  preliminary 
rulings  or  the  final  instructions  of  the  trial  judges  but  the 
opinions  of  the  bench  to  which  cases  are  carried  on  appeal 
that  constitute  precedents ;  and  it  is  doubtful  whether  a 
decision  of  even  the  highest  court  in  a  case  of  first  impres- 
sion really  makes  law.  It  seems  the  better  opinion  that  it 
is  the  acceptance  of  such  a  decision  by  professional  opinion 
generally  and  its  reaffirmation  by  the  court  in  later  cases 
which  makes  it  really  authoritative. 

The  real  difference  between  the  Roman  jurists  and  the 
English  judges  was  that  the  Roman  jurists,  like  the  law- 
speakers  of  our  German  ancestors,  were  designated  by  nat- 
ural selection.  It  is  interesting  to  note  that,  before  the 
conversion  of  the  Germans  to  Christianity,  their  law- 
speakers  were  priests,  as  were  the  earliest  Roman  jurists. 
After  the  Germans  were  Christianized,  the  law-speakers 
were  those  persons  who  were  generally  recognized  as 
"  wise  men  ";  their  position  and  their  authority,  like  that 
of  the  Roman  jurists  of  the  later  Republic,  rested  on 
general  opinion,  which  was  itself  based  on  professional 
opinion.  In  the  Frankish  period  the  law-speakers  began  to 
be  artificially  selected.  The  Frankish  count  appointed  the 
"advisers"  {rachineburgi);  and  these  advisers  developed 
into  the  Schbffen  of  the  middle  ages.  In  other  words,  the 
German  law-speaker  is  the  ancestor  of  the  European  judge. 
At  Rome  also,  in  the  Imperial  period,  artificial  selection 
was  substituted  for  natural  selection.  Certain  jurists  re- 
ceived from  the  Emperor  "the  right  of  responding";  and 
the  indices  were  thenceforth  bound  to  follow  opinions  given 
by  these  certified  or  "  patented  "  jurists  unless  divergent 
opinions  were  presented.  This  change  brought  the  Roman 
jurists  a  step  nearer  to  the  Anglo-American   judges.     The 
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evolution  was  completed,  as  I  shall  presently  indicate,  in 
the  second  century  after  Christ;  but  before  describing  the 
processes  by  which  law  was  made  in  the  Empire,  we  must 
consider  and  compare  Roman  praetorian  law  and  English 
equity,  in  order  to  see  how  far  the  processes  by  which 
these  systems  were  developed  present  real  analogies. 

Roman  praetorian  law  and  English  equity  are  in  so  far 
analogous  as  they  both  represent  what  the  Romans  called 
ins  honorarium—"  official  law."  In  both  cases  the  new  law 
was  produced  by  governmental  agencies  which  were  not 
exclusively  nor  indeed  primarily  judicial — agencies  which 
set  themselves  above  the  previously  existing  law  and  not 
merely  supplemented  it  but  overrode  it. 

There  was  a  superficial  difference  between  the  way  in 
which  the  Roman  praetors  made  law  and  the  way  in  which 
the  English  chancellors  made  it.  The  praetors  used  the 
quasi-legislative  form  of  ordinance  or  "  edict  "  ;  the  English 
chancellors  developed  new  rules  in  judicial  fashion  by  de- 
cisions rendered  in  single  cases.  When,  however,  we  ex- 
amine the  edicts  of  the  Roman  praetors,  and  consider  how 
their  provisions  were  applied,  the  difference  almost  disap- 
pears. The  praetor,  like  the  chancellor,  was  originally  an 
administrative  rather  than  a  judicial  officer  ;  but  his  duties 
were  in  the  main  judicial ;  it  was  his  chief  business  to  arrange 
for  the  termination  of  private  controversies.  The  edict 
which  each  praetor  set  up  at  the  beginning  of  his  year  of 
office  was  not  a  series  of  commands  but  a  programme.  In 
it  he  provided  certain  remedies  and  indicated  under  what 
circumstances  each  remedy  would  be  given.  This  pro- 
gramme was  carried  out,  as  single  cases  were  presented,  by 
means  of  formulas  sent  to  the  indices.  The  formula  was  a 
command ;  if  the  index  found  certain  allegations  of  the 
plaintiff  to  be  true,  and  if  he  did  not  find  certain  other  alle- 
gations of  the  defendant  to  be  true,  he  was  commanded  to 
render  a  certain  decision.  The  English  chancellor  decided 
cases  as  he  saw  fit.  The  Roman  praetor  caused  cases  to  be 
decided  as  he  saw  fit.  A  new  rule  working  itself  out  in 
chancery  was  first  disclosed  in  the  decision  of  the  special 
case  which  suggested  it,  and  any  modification  of  the  new 
rule  was  subsequently  revealed  in  the  same  way.  Any 
new  rules   which  the   Roman  praetor  intended  to  enforce, 
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any  modifications  which  he  intended  to  make  in  the  rules 
laid  down  by  his  predecessors,  were  announced  in  advance, 
at  the  beginning  of  his  year  of  office.  Fundamentally  these 
two  methods  of  creating  law  are  identical,  and  they  both 
resemble  law-finding  rather  than  law-making.  The  rules 
laid  down  were  suggested  in  both  systems  by  actual  con- 
troversies, and  they  were  amended  in  both  systems  as 
new  controversies  afforded  new  points  of  view.  In  form 
the  Roman  process  was  more  considerate  of  private  interests. 
The  complaint  of  the  English  common  lawyer,  that  equity 
was  administered  according  to  the  length  of  the  chancellor's 
foot,  would  have  lost  much  of  its  force  if  the  length  of  the 
foot  had  been  indicated  in  advance. 

The  similarities  of  the  two  movements  are  more  striking 
than  the  formal  differences  between  them.  At  the  outset  of 
his  activity  neither  the  Roman  praetor  nor  the  English  chan- 
cellor was  held  to  be  capable  of  making  or  finding  law  or 
of  creating  new  rights.  Each,  however,  could  issue  orders, 
and  each  could  enforce  these  orders  in  personam  by  fine  and 
imprisonment.  Each  was  therefore  able  to  impose  new 
sanctions  and  to  create  new  remedies  ;  and  eventually,  in 
both  systems,  it  was  recognized  that  where  there  was  a 
sanction  there  must  be  a  rule  and  where  there  was  a  remedy 
there  must  be  a  right.  Strictly  speaking,  the  rules  laid 
down  in  the  edicts  of  the  praetors  and  those  expressed  or 
implied  in  English  decisions  in  equity  became  law  by  force 
of  custom.  It  was  by  the  iteration  of  the  same  rule  in  suc- 
cessive praetorian  edicts  {edicta  tralaticia)  that  the  Roman 
official  law  was  built  up.  It  was  by  the  observance  of  pre- 
cedents and  the  development  of  a  settled  practice  that 
English  equity  came  to  be  a  regular  part  of  the  English 
law. 

There  was  however,  one  important  historical  difference  be- 
tween the  two  movements.  The  development  of  the  Roman 
praetorian  law  not  only  made  Roman  law  more  equitable,  but 
it  also  introduced  into  that  law  the  commercial  customs  of 
the  Mediterranean — customs  which  apparently  date  back  in 
part  to  the  Babylonian  Empire.  A  similar  reception  of 
European  commercial  law  took  place  in  England,  but  here 
it  came  later,  after  the  development  of  equity  and  chiefly 
through  the  action   of  the  common  law  courts.     In   both 
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cases,  however,  as  Goldschmidt  has  pointed  out,  commercial 
law  was  not  brought  in  as  a  distinct  and  separate  system, 
as  in  the  modern  continental  European  states ;  the  English 
law  was  commercialized  by  decisions  of  the  common  law 
courts,  largely  rendered  in  the  eighteenth  century,  just  as  the 
Roman  law  had  been  commercialized  by  the  praetorian  edict 
in  the  second  and  first  centuries  B.  C. 

In  the  Roman  Imperial  period  the  processes  of  law 
making  became  more  obviously  similar  to  the  processes  by 
which  law  has  been  developed  in  modern  times.  Under 
the  Empire,  law  finding  gradually  became  altogether  gov- 
ernmental. The  first  step  in  this  direction  was  taken,  as  we 
have  seen,  when  the  jurists  became  representatives  and 
agents  of  the  Emperors.  The  next  step  was  to  establish 
new  courts,  civil  and  criminal,  in  which  Imperial  officials 
heard  the  pleadings  and  the  evidence  and  rendered  the  de- 
cisions {indicia  extraor dinar ia).  The  last  step  was  to  trans- 
form the  surviving  courts  of  the  older  Republican  type — 
the  praetorian  courts— into  purely  governmental  courts. 
This  change  was  accomplished  by  substituting  for  inde- 
pendent citizen  indices  subaltern  officers  of  the  court  itself, 
mere  referees.  This  last  change  brought  the  Roman  courts 
to  substantially  the  same  form  as  the  European  continental 
courts  of  the  present  day.  To  describe  the  change  in  Eng- 
lish phraseology,  not  only  did  the  magistrates  become 
judges,  but  jury  trial  was  abolished. 

In  proportion  as  law-finding  was  governmentalized,  it 
was  also  centralized.  From  the  judgments  of  the  inde- 
pendent indices  appeals  had  never  been  permitted.  From 
the  decision  of  the  Imperial  judges  appeals  ran  to  the 
Emperor,  or  to  such  higher  judges  as  he  might  designate. 
In  the  Imperial  Council,  or  rather  in  that  branch  of  the 
council  which  came  to  be  known  as  the  Auditory,  the 
Roman  Empire  obtained  a  supreme  court  of  appellate 
jurisdiction. 

In  connection  with  these  changes,  all  the  more  impor- 
tant offices  of  a  judicial  character  came  to  be  filled  by  the 
patented  jurists.  During  the  Republican  period  and  under 
the  first  Emperors,  the  jurists  might  occasionally  act  as 
indices  and  they  frequently  became  magistrates,  but  their 
control   over  law-finding,    although    practically  complete, 
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was  for  the  most  part  indirect.  The  great  Roman  jurists 
of  the  second  and  third  centuries  of  the  Christian  era  were 
judges  in  a  modern  sense  ;  and  it  was  by  their  direct 
activity,  i.  e.,  by  their  decisions  on  points  of  law,  and  partic- 
ularly by  the  decisions  rendered  in  the  Imperial  Auditory 
that  the  law  of  the  Empire  was  chiefly  developed.  Their 
decisions  were  reported  and  digested  in  their  own  writings. 
To  treat  the  juristic  literature  of  the  earlv  Empire  as 
"  scientific  law  ''  or  "  legal  theory,"  which  became  law  only 
by  popular  or  professional  recognition,  is  to  misrepresent 
its  character  and  its  authority.  If  the  eminent  European 
scholars  who  have  written  the  standard  histories  of  the 
Roman  law  were  familiar  with  development  of  Anglo- 
American  law,  they  would  readily  recognize  the  true  char- 
acter of  the  law  developed  in  the  Roman  Empire. 

In  the  early  Empire,  as  in  the  Republic,  direct  legisla- 
tion played  only  a  subordinate  part  in  the  development  of 
the  law.  After  the  middle  of  the  third  century,  however, 
when  the  production  of  juristic  literature  ceased,  it  is  com- 
monly assumed  that  all  legal  change  was  made  by  direct 
Imperial  legislation.  As  late  as  the  beginning  of  the  fourth 
century,  however,  the  law  was  still  developing  largely  by 
decisions.  The  Imperial  rescripts  which  date  from  the  lat- 
ter part  of  the  third  and  the  early  part  of  the  fourth  cen- 
turies, and  which  constitute  so  important  a  part"  of  Jus- 
tianian's  Codex,  are  case  law,  i.  c,  they  are  decisions  reached 
by  the  Imperial  supreme  court,  published  as  Imperial  re- 
scripts;  and  for  the  most  part  these  rescripts  are  fully  up 
to  the  level  of  the  previous  century.  It  was  not  until  the 
fourth  century  that  the  Emperors  began  to  declare  that  re- 
scripts issued  in  single  cases  were  not  to  be  regarded  as 
establishing  general  rules.  Then,  indeed,  legislation  became 
almost  the  sole  factor  of  legal  development.  This  change, 
however,  was  not  the  result  of  a  progressive  evolution,  it 
was  a  symptom  of  degeneration.  Judicial  decisions  ceased 
to  be  regarded  because  jurisprudence  had  sunk  to  so  low 
an  ebb  that  the  decisions  were  not  worth  regarding.  The 
older  case  law,  however,  stood  in  undiminished  honor  and 
authority.  Much  of  it  was  saved  in  Justianian's  Digest, 
some  of  it  in  his  Codex.  Qv\y  in  those  casuistic  portions  of 
Justianian's  compilation  were  there  seeds  of  life  ;  and  from 
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the  close  of  the  eleventh  to  the  close  of  the  nineteenth  cen- 
tury those  seeds  have  yielded  rich  and  renewed  harvests. 

The  subject  assigned  me — with  which  I  have  been  tak- 
ing certain  liberties — is  not  European  legal  history  nor  legal 
history  in  general  nor  comparative  jurisprudence  ;  it  is 
Roman  legal  history  ;  and  for  this  reason  I  have  thus  far 
confined  myself  to  indicating  how  largely  the  study  of  Eng- 
lish legal  history  may  be  expected  to  help  us  to  a  deeper 
and  truer  comprehension  of  Roman  legal  history.  I  trust, 
in  closing,  that  I  may  be  permitted  to  take  a  further  liberty 
with  my  theme,  and  to  indicate  that  a  careful  study  of 
Roman  legal  history  will  be  of  great  service  to  the  English 
or  American  student  who  desires  to  comprehend  his  own 
legal  history.  I  lay  little  stress  on  the  point  that  we  may 
thus  recognize  what  has  been  borrowed  ;  I  desire  chiefly  to 
insist  upon  the  point  that  we  may  thus  better  appreciate  the 
true  character  of  English  legal  history  as  an  independent 
development.  Furnished  with  a  knowledge  of  the  Roman 
law  and  of  its  development,  the  English  investigator  will 
more  accurately  gauge  by  comparison  the  excellencies  and 
the  defects  of  the  English  law.  He  may  not  find  that  the 
Roman  law  is  more  scientific — a  statement  which  I  take  to 
mean  that  its  broader  generalizations  are  thought  to  be 
more  correct — but  he  will  certainly  find  that  the  Roman 
law  is  more  artistic.  The  sense  of  relation,  of  proportion, 
of  harmony,  which  the  Greeks  possessed  and  which  they 
utilized  in  shaping  matter  into  forms  of  beauty,  the  Romans 
possessed  also,  but  the  material  in  which  they  wrought  was 
the  whole  social  life  of  man.  There  was  profound  self- 
knowledge  in  the  saying  of  the  Roman  jurist  that  jurispru- 
dence was  "  the  art  of  life." 

The  comparative  student  will  find  also  that  while  the 
English  law  has  developed  in  certain  directions  further  than 
the  Roman,  the  Roman  law  in  certain  other  respects  had 
attained  sixteen  hundred  or  even  two  thousand  years 
ago  a  development  which  seems  to  go  beyond  ours. 
This  is  true,  for  instance,  in  the  whole  field  of  commercial 
dealings.  The  great  regard  paid  in  all  commercial  trans- 
actions to  good  faith  and  the  instincts  of  an  honest  trades- 
man, and  in  particular  the  abandonment  by  the  Romans, 
two   thousand  years  ago,  of  the  primitive    and    dishonest 
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doctrine  of  caveat  emptor — a  doctrine  which  the  English 
law  still  unaccountably  retains — point  out  lines  along 
which,  I  believe,  our  own  law  is  bound  to  develop. 

Best  of  all,  the  comparative  student  will  learn  to  distin- 
guish between  that  which  is  peculiar  and  therefore  acci- 
dental in  both  systems  and  that  which  is  common  to  both 
and  therefore  presumably  universal.  It  has  long  been  the 
hope  of  some  of  the  greatest  modern  jurists,  both  in  Eng- 
lish-speaking countries  and  in  Europe,  that  by  strictly 
inductive  study  it  may  be  possible  to  discover  a  real  instead 
of  an  imaginary  natural  law.  The  corresponding  hope  of 
the  legal  historians,  that  it  will  in  time  be  possible  to  formu- 
late the  great  laws  that  govern  legal  development,  is  not,  I 
believe,  an  idle  dream  ;  and  I  am  sure  that  the  minute  com- 
parative study  of  Roman  and  Anglo-American  legal 
developments  will  carry  us  further  towards  such  a  goal 
than  any  other  possible  comparison. 

Munroe  Smith. 


THE  LOCUS  OF  SALES  C.  O.  D. 

The  "Sales  of  Goods  Act"  of  1894,  drafted  by  Mr. 
Chalmers,  has  ably  codified  the  law  of  England  upon  the 
subject  of  sales  of  personalty,  and  a  like  attempt  is  being 
made  for  this  country.  Mr.  Samuel  Williston,  at  the 
instance  of  the  Conference  of  Commissioners  for  Uniform 
State  Legislation,  has  prepared  a  draft  of  an  act  for  codi- 
fying our  own  law  of  sales,  which  is  to  be  proposed  for 
general  enactment  in  our  States.  Mr.  Williston's  draft  is 
mainly  a  transcript  of  the  English  act,  but  with  some 
judicious  emendations  and  some  slight  errors.  Neither  the 
English  law,  it  is  believed,  nor  the  proposed  American  act, 
definitely  settles  one  point  in  the  law  of  sales  which  has 
of  late  been  litigated  with  growing  ferquency,  and  con- 
cerning which  the  cases  exhibit  irreconcilable  differences. 
That  is  the  locus  of  a  sale  where  goods  are  shipped  C.  O.  D. 
by  the  vendor  to  the  vendee  via  a  common  carrier,  as  per 
the  vendee's  order.  The  English  act  (sec.  18)  and  the 
American  draft  (sec.  19)  are  alike  in  this  provision  :  "  Where 
there  is  an  unconditional  contract  for  the  sale  of  specific 
goods,  in  a  deliverable  state,  the  property  in  the  goods  passes 
to  the  buyer  when  the  contract  is  made,  and  it  is  immaterial 
whether  the  time  of  payment,  or  the  time  of  delivery,  or 
both,  be  postponed."  The  American  draft  contains  (sec.  21)  a 
new  proviso,  that  where  delivery  has  been  made  to  the  buyer, 
"  or  to  a  bailee  for  the  buyer,  and  the  property  in  the  goods 
has  been  retained  by  the  seller  merely  to  secure  perform- 
ance by  the  buyer  of  his  obligations  under  the  contract, 
the  goods  are  at  the  buyer's  risk  from  the  time  of  such 
delivery.''  The  last  of  these  provisions  may  possibly  remove 
one  cause  of  contention  as  to  shipments  C.  O.  D.,  but  not  the 
main  cause,  which  has  generally  been  the  legality  of  the 
sale  as  within  one  or  the  other  jurisdiction,  and  controlled 
by  the  one  or  the  other  law,  namely,  that  of  the  place  of 
the  shipment  or  of  the  place  of  final  receipt  of  the  goods. 
Neither  of  these  provisions  seems  to  otherwise  clearly 
attach  any  new  or  altered  meaning  or  effect  to  the  letters 
C.  O.  D. 
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This  form  of  shipment  (C.  O.  D.),  it  is  believed,  is 
mainly  adopted  in  consignments  by  express  companies. 
What  portion  of  the  business  of  those  great  corporations 
such  shipments  constitute  is  not  easy  to  determine.  Letters 
of  inquiry  were  addressed  to  the  general  offices  of  the 
Adams  Express  Company,  the  United  States  Express  Com- 
pany, and  the  American  Express  Company.  A  courteous 
reply  was  received  from  the  first  company,  saying  that  it 
kept  no  statistics  which  would  furnish  this  information  ; 
from  the  second,  saying,  "  The  information  you  ask  for  is 
such  that  we  make  it  a  point  not  to  give  it  out."  No  such 
necessity  for  reticence  seems  to  be  felt  by  the  third,  the 
American  Express  Company,  as  the  inquiry  was  referred 
to  Mi.  Antisdel,  of  Chicago,  general  manager  of  its  West- 
ern Department,  and  he,  under  date  of  February  10,  1904, 
very  obligingly  replies.  "  I  have  been  obtaining  informa- 
tion to  enable  me  to  answer  your  communication.  From 
figures  compiled  I  find  that,  as  near  as  can  be  ascertained, 
five  per  cent,  of  the  shipments,  handled  by  this  company, 
are  sent  C.  O.  D.",  and  he  most  kindly  offers  any  other  in- 
formation that  will  be  of  assistance. 

As  far  as  we  can  judge,  then,  one-twentieth  of  the  ship- 
ments by  express  are  sent  C.  O.  D.,  and  this  means,  of 
course,  a  very  considerable  amount  in  bulk  and  value.  No 
exact  and  recent  figures  have  fallen  under  the  eye  of  the 
writer,  and  no  minute  investigation  is  requisite.  The 
volumes  of  miscellaneous  statistics  from  the  census  of  1900 
are  not  as  yet,  it  is  believed,  full}'  published,  but  in  those 
from  the  census  of  1890  it  appears  that  the  express  com- 
panies of  the  United  States  were,  in  1890,  forwarding  over 
one  hundred  and  fifteen  millions  of  packages  per  annum, 
at  an  expense  to  themselves  of  nearly  forty-six  millions  of 
dollars.  The  report  of  the  Interstate  Commerce  Com- 
mission for  1902  shows  that  in  the  preceding  year  these 
companies  paid  to  the  railways  over  thirty-one  millions  of 
dollars,  an  increase  of  about  sixty  per  cent,  over  the  pay- 
ments to  railways  in  1890.  It  is  perhaps  fair,  therefore,  to 
estimate  the  increase  of  their  business  at  a  like  percentage. 
That  would  make  the  number  of  packages  carried  in  recent 
years  about  one  hundred  and  eighty-four  millions  per 
annum.     The  companies   were  expending   nearly  forty-six 
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millions  in  1890,  and  a  like  estimate  would  show  their  an- 
nual disbursements  at  the  present  to  be  about  seventy-three 
millions  of  dollars. 

Five  per  cent,  upon  transactions  of  such  magnitude  is 
worth  attention,  since  it  means  over  nine  millions  of  pack- 
ages every  twelve  months,  carried  at  a  cost  to  the  companies 
of  over  three  and  a  half  million  dollars.  The  C.  O.  D. 
transactions  would  involve  all  charges  of  carriage,  naturally 
in  excess  over  this  cost  to  the  companies,  and,  in  addition, 
the  entire  value  of  the  packages,  over  nine  million  in 
number,  per  year. 

Meaning  of  "  C.  O.  D." 

The  meaning  of  these  letters  has  been  fully  ascertained 
by  the  courts  on  testimony  given,  and  without  testimony. 
Thus,  in  Baker  v.  Bourcicault,1  (decided  by  the  Court  of 
Common  Pleas  of  N.  Y.  in  i860),  defendant  ordered,  by  post, 
of  the  plaintiff,  certain  cards,  to  be  sent  by  express  to  New 
Orleans,  and  added  that  he  would  either  pay  by  return  post, 
or  "the  express  may  collect  the  same  for  you  at  your 
option."  The  cards  were,  sent  by  the  Adams  Express  Co., 
addressed  to  Dion  Bourcicault,  Gayety  Theatre,  New 
Orleans,  C.  O.  D.  They  were  forwarded  by  the  steamship 
Crescent  City,  which  was  lost  at  sea,  and  were  never 
received.  The  agent  of  the  express  company  testified  that 
when  the  goods  were  received,  marked  in  this  way,  the 
company  did  not  deliver  them  unless  the  bill  was  paid,  and 
that  the  initials  "C.  O.  D."  meant  "collect  on  delivery ."  The 
court  interpreted  them  accordingly,  and  held  that,  when 
goods  were  sent  in  this  way,  payment  and  delivery  are 
simultaneous  acts,  and,  though  the  property  be  delivered, 
no  title  passes,  unless  it  is  apparent  from  the  circumstances 
under  which  the  delivery  was  made  that  the  vendor  meant 
to  trust  to  the  ability  and  readiness  of  the  vendee  to  perform 
his  agreement,  and  did  not  intend  to  insist  upon  strict  pay- 
ment as  a  condition  precedent  to  the  passing  of  the  title. 
Unless  immediate  payment  is  thus  waived,  the  vendor  may, 
by  an  action  for  the  wrongful  detention,  reclaim  the  prop- 
erty, as  his  title  in  it  is  not  divested  until  payment.  The 
court  therefore   held   that  the    title  to  the   cards  had  not 

1  1  Daly  23. 
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passed  to  the  defendant,  and  reversed  a  judgment  for  their 
value  given  for  the  plaintiff.  It  will  be  observed  that  this 
is  perhaps  the  earliest  case,  and  is  decided  by  a  court  not  of 
last  resort. 

The  meaning  attached  to  the  letters  C.  O.  D.  has  been 
uniformly  found  as  above,  "collect  on  delivery."  In  some 
cases  the  interpretation  has  been  on  testimony  given  to 
inform  the  court.1  But  without  testimony,  courts  and 
juries  may,  from  their  general  information,  "  take  the 
initials  C.  O.  D.,  when  affixed  to  packages  sent  by  common 
carrier  for  the  carriage  of  the  goods,"  to  so  mean,  as  was 
held  in  State  v.  Intoxicating  Liquors.2 

Starting  with  the  meaning  as  thus  ascertained,  dispute 
has  not  infrequently  arisen,  as  in  the  case  in  the  I  Daly,  as 
to  where  title  passed  or  when  the  sale  was  consummated, 
whether  at  the  point  of  shipment  or  of  final  arrival  and 
delivery.     This  has  been  vital  in  determining  especially, 

First,  the  validity  of  the  sale  and  appurtenant  contracts 
as  judged  by  the  law  of  one  jurisdiction  or  another; 

Second,  the  criminality  of  the  vendor  in  case  of  sales 
prohibited  in  one  place,  and  not  the  other; 

Third,  the  place  of  prosecution,  even  where  such  sales 
are  criminal  under  the  laws  of  both  places; 

Fourth,  upon  whom  the  loss  falls  in  case  of  injury  or 
destruction  of  the  goods  in  transit. 

The  English  Decisions. 

If  we  may  rely  on  the  American  and  English  Encyclo- 
pedia of  Law,3  there  are  no  English  decisions  upon  this 
subject,  and  none  have  been  found  in  Mew's  English  Case 
Law  Digest.  (Under  appropriate  titles  as  "  Sale  of  Goods," 
sub-title  "  When  Property  Passes,"  subdivision  "  Delivery 
to  Carriers.")4  (See  also  Law  Reports  Digest,  1891-1900, 
title,  "  Sale  of  Goods.")  Nor  are  such  English  cases  ap- 
parently known  to  the  American  courts,  which  have  so 
fully  discussed  the  question.  Though  English  cases  have 
been  cited  which   indirectly   and   remotely   bear  upon  the 

1  State  v.  O'Neill  (1885)  58  Vt.  140.  Crook  v.  Cowan  (1870)  64  N.  C. 
see  p.  745. 

2  (1882)  73  Me.  278.         3  2d  Ed.  1903,  Vol.  24,  p.  1072. 
4  Vol.  12,  p.  459,  1877. 
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point,  it  is  believed  that  they  merely  deal  with  points  of 
law  undisputed  and  as  well  settled  on  this  side  of  the 
Atlantic  as  on  the  other. 

The  Decisions  in  the  United  States. 

The  principal  decisions,  in  order  of  time,  are  as  follows, 
remembering  the  case  already  considered  in  the  i  Daly, 
decided  in  i860.  The  next  succeeding  case,  Crook  v. 
Cowan,1  was  decided  in  1870.  An  order  was  sent  by  post 
from  Wilmington  to  Baltimore  for  two  carpets  of  a  certain 
description,  to  be  sent  "  per  express  C.  O.  D."  It  was  held 
that  the  shipment  of  the  goods  accordingly  was  a  due  ac- 
ceptance of  the  offer,  and  that  on  such  delivery  to  the 
carrier,  "  the  property  in  the  carpets  passed  to  the  defend- 
ant." An  offer  requesting  a  shipment  by  express  is  here 
compared,  and  very  justly,  to  an  offer  requiring  a  reply  by 
post,  and  the  well-known  rule  that  in  such  case  the  due 
posting  of  the  acceptance  at  that  time  and  place  completes 
the  contract  is  extended  to  such  shipment  by  express,  the 
famous  old  English  case  of  Adams  v.  Lindsell,2  as  to  such 
acceptance  by  post,  being  relied  on.  The  doctrine  of  that 
case  has  been  unanimously  adopted  in  this  country  as  well 
as  in  England,  even  Massachusetts  having  at  last,  under  the 
unlightened  lead  of  Mr.  Justice  Holmes,  abandoned  her 
archaic  doctrines  to  the  contrary.     See  Brauer  v.  Shaw.3 

Almost  every  commercial  letter  has  upon  it  a  stamp  re- 
quiring its  return  if  not  delivered  within  a  limited  number 
of  days.  This  has  at  least  points  of  resemblance  to  the 
shipments  C.  O.  D.,  in  that  the  delivery  to  the  post  is,  in  a 
way,  conditional,  yet  it  is  submitted  that  such  a  stamp 
upon  a  letter  of  acceptance  does  not  prevent  it  from  closing 
the  contract  when  it  is  otherwise  duly  mailed. 

Wagner  v.  Hallock,4  decided  in  1877,  *s  sometimes  re- 
ferred to  as  supporting  the  doctrine  that  title  in  C.  O.  D. 
shipments  shifts  only  at  the  final  destination.  It  holds 
merely,  in  dependence  on  the  rule  as  stated  by  Mr.  Ben- 
jamin, that  shipment  of  goods  C.  O.  D.  is  not  a  delivery  to 
the  buyer,  and  the  jus  disponendi  remains  in  the  vendor.  It 
goes  no  further  than  this,  but  merely  holds   that    where 

x64  N.  C.  743.         2(i8i7-i8)   1  B.  &  Aid.  681. 
3  (1897)  168  Mass.  198.         *3  Colo.  176. 
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goods  are  shipped  by  this  method,  no  credit  is  given  for 
the  price,  since  they  are  not  to  be  delivered  until  the  price 
is  paid.  The  phrase  "jus  disponendi"  often  has  a  different 
meaning  from  a  mere  reservation  of  lien,  but  here  it  seems 
to  be  used  without  any  particular  discrimination,  the  atten- 
tion of  the  court  is  in  no  way  addressed  to  the  distinction 
between  reserving  title  and  reserving  a  vendor's  lien,  and 
the  whole  subject  is  very  slightly  touched  in  the  opinion. 

In-  Higgins  v.  Murray,1  the  New  York  Court  of  Ap- 
peals, in  1878,  dealt  with  the  following  facts  :  The  plaintiff 
was  employed  to  manufacture  for  the  defendant  a  set  of 
circus  tents  from  plaintiff's  material.  No  place  of  delivery 
or  payment  was  specified,  and,  having  completed  the  tents, 
plaintiff  was  requested  by  letter  of  the  defendant  to  ship 
them  to  the  defendant  at  a  given  place.  He  shipped  them 
C.  O.  D.,  and  they  were  destroyed  by  fire  en  route.  Plain- 
tiff sued  for  their  value,  and  it  was  held  that  defendant  was 
liable,  this  liability  not  depending  on  the  technical  title,  but 
being  completed  when  the  shipment  was  made  as  requested; 
that  the  plaintiff  had  a  lien  for  the  value  of  his  labor  and 
material,  and  that  retaining  this  lien  by  shipping  them  C. 
O.  D.  was  not  inconsistent  with  and  did  not  affect  his  right 
to  enforce  such  liability.  This  is  a  decision  by  the  Court 
of  Appeals  of  New  York,  eighteen  years  subsequent  to  the 
case  in  1  Daly,  and,  in  so  far  as  it  reaches  a  different  con- 
clusion, the  earlier  case  by  the  inferior  court  must  be  con- 
sidered  discredited. 

In  State  v.  Intoxicating  Liquors,2  the  facts  were  these  : 
Whiskey  was  sent  C.  O.  D.  from  Boston,  Mass.,  to  Win- 
throp,  Maine,  and  seized  on  its  arrival  as  subject  to  confis- 
cation under  the  Maine  liquor  law.  The  buyer  tendered 
the  charges  and  then  demanded  the  package  of  the  express 
company  and  the  officer.     The  court  held, 

"  the  title  passed  to  the  vendee  when  the  bargain  was  struck.  Any  loss 
of  the  property  by  accident  would  have  been  his  loss.  The  vendor  had  a 
lien  on  the  goods  for  his  price.  The  vendor  could  sue  for  the  price,  and 
the  vendee,  upon  a  tender  of  the  price,  could  sue  for  the  property," 

and  that  the  package  was  not  subject  to  confiscation  as  the 
sale  was  valid  in  Massachusetts. 

1  73  N.  Y.   252.         2  (1882)  73  Me.  278. 
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In  Pilgreen  v.  State,1  the  defendant,  a  licensed  liquor 
dealer  at  Calera,  received  by  mail  an  order  from  a  person 
at  Dollar,  twelve  miles  away,  asking  him  to  send  him  a  half 
gallon  of  whiskey  by  the  Southern  Express,  C.  O.  D.  De- 
fendant did  so,  and  it  was  received  and  paid  for  at  the  latter 
place,  which  was  within  five  miles  of  certain  churches, 
within  which  radius  sales  of  liquor  were  illegal.  The  court, 
through  Brickwell,  C.  J.,  holds  the  sale  was  made  at  Calera, 
the  place  of  shipment,  where  all  the  dealings  between 
buyer  and  seller  occurred,  and  the  offer  was  received  and 
accepted. 

"  The  general  property  in  the  thing  sold  there  passed  to  the  buyer  by 
the  delivery  to  the  carrier  of  his  own  appointment,  though  he  could  not 
entitle  himself  to  possession  until  he  paid  the  price  to  the  carrier.  The 
carrier  was  his  agent  to  receive  the  thing  sold  at  Calera,  and  was  the  agent 
of  the  seller  to  receive  the  price."  The  risk  of  loss  is  held  on  the  buyer, 
but  the  seller  "  has  a  lien  on  the  property  for  the  price." 

State  v.  Carl,2  was  decided  in  1884.  This  was  an  indict- 
ment charging  that  defendants  sold  intoxicating  liquors 
within  three  miles  of  the  Presbyterian  church  in  the  town 
of  Ozark,  after  the  county  court  had,  by  order,  pursuant  to 
statute,  prohibited  such  sales.  It  appeared  that  Davidson, 
at  Ozark,  sent  a  written  order  to  defendants,  merchants  at 
Little  Rock,  to  send  him  a  gallon  of  whiskey,  C.  O.  D. 
This  they  did,  agreeing  with  the  express  company  if  not 
taken  in  thirty  days  that  it  be  returned,  and  that  senders 
would  pay  freight  both  ways.  Davidson  received  and  paid 
for  it.  Held,  a  sale  at  Little  Rock,  the  place  of  shipment. 
The  court  relied  on  the  Alabama,  Pennsylvania  and  Maine 
cases  for  this  doctrine. 

The  case  of  United  States  v.  Sh river,3  was  decided 
in  the  United  States  District  Court  for  the  Southern  District 
of  Illinois,  in  1885.  The  defendant  was  indicted  for  carry- 
ing on  the  business  of  a  retail  liquor  dealer  at  Fairfield, 
without  having  paid  the  special  tax  required  by  the  federal 
laws.  It  appeared  that  his  regular  place  of  business  was  at 
Shawneetown,  Illinois,  where  he  was  a  licensed  dealer,  but 
that  he  went  to  Fairfield  to  solicit  trade,  taking  samples 
which  be  exhibited;  that  he  there  took  orders  and  made  a 

1  (1884)  71  Ala.  368.         243  Ark.  353.     51  Am.  R.  565. 
3  23  Fed.  134. 
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contract  with  the  agent  of  the  express  company,  whereby 
such  agent  was  to  act  as  his  agent  for  receiving  and  dis- 
tributing such  liquors  as  he  might  ship,  and  to  collect  his 
bills  for  him,  for  which  he  was  to  be  paid  \o%.  He  arranged 
that  parties  in  Fairfield  who  wished  liquors  forwarded,  and 
desired  to  save  the  return  express  charges,  should  have  the 
liquors  sent  them  by  express  in  jugs,  with  no  charges  on 
the  waybill  to  be  collected  by  the  express  company  except 
that  for  carriage,  and  that  the  jugs  were  to  have  the  ship- 
ping tag  attached,  on  which  would  appear  the  name  of  the 
consignee  and  the  value  of  the  liquor.  The  Fairfield  agent 
was  to  hold  such  jugs  until  the  persons  named  on  the  tags 
called  for  them,  when,  on  paying  the  amount  on  the  tags  as 
express  charges,  the  agent  was  to  deliver  the  jugs  to  the 
persons  named,  or  to  any  others  who  brought  orders  from 
the  persons  so  named  on  the  tags.  In  some  other  shipments 
the  shipment  was  made  C.  O.  D.  It  was  held  that  the  ex- 
press agent  at  Fairfield  was  the  actual  agent  of  the  defend- 
ant in  receiving  and  delivering  the  liquor  shipped  to  Fair- 
field, and  in  collecting  the  price,  since  defendant  employed 
him  for  that  purpose  and  agreed  to  pay  him  a  percentage  ; 
that  the  ownership  in  the  packages  shipped  C.  O.  D.,  and 
possession  as  well,  remained  in  the  defendant,  while  in  the 
hands  of  the  agent  at  Fairfield,  as  completely  as  before  they 
left  the  store  in  Shawneetown,  and  that  the  sale  did  not  take 
place  until  the  defendant,  by  his  agent,  received  the  money 
at  Fairfield;  and  it  was  held  that  this  would  be  true,  even 
though  there  were  no  special  agreement  with  the  express 
agent  at  Fairfield  for  handling  the  liquor,  if  the  liquor  were 
sent  C.  O.  D.  The  decision  is  by  Treat,  District  Judge, 
and  rests  upon  no  citation  of  decided  cases  or  of  elementary 
works. 

United  States  v.  Cline,1  decided  by  the  United  States 
District  Court,  Western  District  of  North  Carolina,  Octo- 
ber, 1885,  was  an  indictment  for  retailing  liquors  without  a 
license.  Defendant  paid  a  special  tax  and  was  licensed  to 
retail  liquors  at  his  place  of  business  in  Catawaba  county. 
A  person  in  Lincoln  county  sent  a  message,  asking  the 
defendant  to  send  or  bring  him  liquor,  and  the  defendant  in 
person  delivered  the  same  in  Lincoln  county.      A  second 

1  25  Fed.  515. 
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witness  testified  that  he  met  the  defendant  in  Lincoln 
county,  made  a  contract  for  two  gallons  of  liquor,  which 
were  afterwards  paid  for  on  delivery  by  the  defendant  in 
said  Lincoln  county.  In  the  charge  to  the  jury,  Dick, 
District  Judge,  discussed  at  length  the  law  of  sales,  and 
said  if  the  vendor  delivers  an  article  ordered  to  a  common 
carrier,  marked  C.  O.  D.,  and  directed  to  an  intended  pur- 
chaser, the  contract  of  sale  is  completed  at  the  place  of 
delivery  to  the  purchaser,  on  the  payment  of  the  price,  as 
the  common  carrier  is  the  agent  of  the  vendor  for  the  pur- 
poses expressed,  and  the  ownership  of  the  property,  set 
apart  for  the  purchaser,  does  not  pass  to  him  until  he  pays 
the  price.  "  This  principle  of  law,"  he  says,  "  was  applied 
by  me  in  this  court  several  years  ago  in  the  trial  of  the  case 
of  the  United  States  v.  Williams,  and  I  am  informed  that 
the  commissioner  of  internal  revenue  has  so  ruled  in  the 
collection  of  special  taxes  from  dealers  in  liquors."  He 
goes  on  to  hold  that  the  internal  revenue  law  contemplates 
that  the  contract  of  sale  shall  be  consummated  in  the  place 
specified  in  the  license  granted  ;  that  the  retailer's  privilege 
is  limited  to  carrying  on  his  business  at  a  certain  place, 
where  all  his  transactions  are  subject  to  official  inspection, 
and  he  can  have  but  few  opportunities  of  evading  the 
law ;  that  in  these  cases  the  sales  were  not  completed 
until  the  liquor  was  delivered  in  Lincoln  county  ;  and  that 
a  verdict  of  guilty  should  be  returned. 

It  will  be  noticed  that  in  this  case  there  is  no  showing 
that  a  common  carrier  intervened  between  the  vendor  and 
the  vendee,  but  the  delivery  by  the  vendor  was  made  in 
unlicensed  territory,  without  the  intervention  of  any  other 
person  whatever.  It  seems  plain  that,  under  all  principles 
and  authorities,  the  sale  in  such  case  was  consummated  in 
the  unlicensed  territory,  and  that  the  decision  that  the 
defendant  was  guilty  of  a  violation  of  the  revenue  laws  by 
the  sale  of  liquor  without  license  was  beyond  dispute.  The 
discussion  as  to  packages  sent  C.  O.  D.  is  by  way  of  argu- 
ment and  dicta  only. 

In  1885  the  Supreme  Court  of  Vermont  decided  the  case 
of  State  v.  O'Neill,1  involving  criminal  proceedings  against 
John  O'Neill,  a  wholesale  and  retail  liquor  dealer  at  White- 

1  58  Vt.  140. 
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hall,  N.  Y.,  who  had  forwarded  numerous  jugs  of  liquor  to 
customers  at  Rutland,  Vermont,  pursuant  to  orders  received 
by  mail  or  telegram,  in  many  cases  directing  that  the  ship- 
ment be  made  C.  O.  D.,  but  not  so  directing  in  all  cases. 
The  liquors  were,  however,  habitually  shipped  C.  O.  D.  and 
were  delivered  to  the  customers  in  Vermont  upon  the  pay- 
ment of  the  price.  The  facts  were  admitted,  and  the  de- 
fendant requested  that  the  jury  be  instructed  that  they 
did  not  constitute  an  offense  under  the  statutes  of  Ver- 
mont. The  court  declined  to  so  instruct,  and,  on  the 
contrary,  instructed  the  jury  that,  if  they  believed  the  facts 
set  forth  in  the  admission  to  be  true,  they  should  find  a 
verdict  of  guilty.  The  court  also  charged  that  the  only 
ground  on  which  defendant  could  escape  liability  was  that 
the  sale  of  the  liquor  was  made  in  New  York,  and  that  the 
title  thereto  passed  to  the  buyer  when  it  was  delivered  to 
the  express  company  at  Whitehall.  That  the  transaction 
in  New  York,  if  it  was  a  complete  sale,  was  a  lawful  one ; 
but  the  court  held  further  that  when  the  defendant  sent  the 
liquor,  with  instructions  to  the  express  company  to  deliver 
it  only  on  being  paid  for,  the  title  remained  in  O'Neill. 
It  remained  his  property  until  delivered  to  Hopkins.  As 
soon  as  it  passed  the  line  into  this  State,  it  was  O'Neill's 
liquor  in  this  State  (Vt.).  By  sending  it  in  response  to 
Hopkins'  letter,  with  the  instructions  indicated  by  C.  O.  D., 
as  testified  to  by  Mr.  Barker,  the  express  agent,  O'Neill 
fulfilled  the  order  conditionally,  and  the  effect  of  this  condi- 
tion was  to  keep  the  title  and  control  of  the  liquor  within 
himself.  If,  in  response  to  Hopkins'  letter,  O'Neill  had 
taken  the  jug  in  his  hand  and  come  here  with  it,  with  a 
view  of  delivering  it  to  Hopkins  upon  payment,  probably 
no  one  would  say  but  that,  at  any  time  previous  to  the 
delivery,  it  was  his  liquor,  and  if  it  was  his  intent  to  deliver 
it  here,  then  he  was  owning  and  keeping  it  here  with  that 
intent.  If,  instead  of  coming  himself  with  it,  he  had  sent  a 
clerk  in  his  store  with  it,  it  would  have  been  just  as  much 
his  liquor  as  though  he  had  brought  it  in  person.  It  would 
have  been  his  act,  by  his  agent.  Instead  of  sending  it  by 
his  own  clerk,  he  makes  the  express  company  his  agent  to 
bring  it,  with  precisely  the  same  instructions. 

The  case  was  very  ably  and  fully  argued   before   the 
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Supreme  Court,  and  an  extended  citation  of  the  English 
and  American  decisions  was  made.  The  opinion  of  the 
court  was  rendered  by  Chief  Justice  Royce,  and  it  was  held 
that  the  case  must  turn  upon  the  question  of  whether  the 
express  company  was  the  agent  of  the  vendor  or  of  the 
vendee  ;  that  the  liquor  was  delivered  in  every  case  with  the 
direction  that  it  should  not  be  surrendered  to  the  consignee, 
except  upon  payment  of  the  price  and  charges  for  trans- 
portation ;  that  whether  property  passes  from  the  vendor 
to  the  vendee  is  always  a  question  of  the  intention  of  the 
parties,  to  be  gathered  from  their  acts  and  all  the  facts  and 
circumstances  ;  that  in  this  case  the  shipments  were  in 
accordance  with  the  terms  of  the  orders ;  that  the  condi- 
tion of  payment  before  delivery  of  possession  to  the  con- 
signee was  attached  to  the  very  body  of  the  contract  and 
to  the  act  of  delivery  to  the  carrier;  that,  with  this  condi- 
tion unfulfilled  and  not  waived,  it  would  be  impossible  to 
say  that  a  delivery  to  the  carrier  was  intended  by  the  con 
signor  as  a  delivery  to  the  consignee,  or  as  a  surrender  of 
the  legal  title  ;  that  the  seller  could  not  more  positively  and 
unequivocally  express  his  intention  not  to  relinquish  his 
right  to  property  or  possession  until  payment  ;  that  the  case 
could  not  be  distinguished  in  principle  from  a  vendor  who 
sends  his  clerk  or  agent  to  deliver  the  goods  on  payment  of 
the  price ;  and  that  there  was  a  complete  executory  con- 
tract of  sale  in  New  York,  but  the  completed  sale  was  in 
Vermont.  The  court  relied  particularly  upon  the  case  of 
the  People  v.  Shriver. 1 

This  Vermont  decision  was  carried  by  writ  of  error  to 
the  Supreme  Court  of  the  United  States,  but  the  writ  was 
dismissed,  the  majority  of  the  court  holding  that  no  federal 
question  was  involved.  In  a  dissenting  opinion,  Justice 
Harlan  intimates  his  assent  to  the  doctrine  of  the  Vermont 
court  that  title  did  not  pass  until  the  liquor  was  received 
and  paid  for.2 

Two  years  later  the  Supreme  Court  of  Vermont  decided 
the  case  of  State  v.  Goss,3  affirming  in  general  the  doctrine 
of  the  case  of  State  v.  O'Neill,  but  holding  that  the  carrier 

1  (i 8S5)  31  Albany  Law  Journal  163  (which  is  the  same  case  cited 
supra  from  23  Fed.) 

2  O'Neill  v.  Vermont  (1891)  144  U.  S.  323.         3  (1887)  9  Atl.  829. 
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was  not  liable  where  he  had  no  knowledge  of  the  contents  of 
the  package. 

In  State  v.  United  States  Express  Co.,1  it  was  held,  in 
December,  1886,  that  liquors  shipped  into  the  state  C.  O.  D., 
and  held  by  the  express  company  for  delivery  to  the  con- 
signee on  payment  of  the  price,  were  subject  to  seizure,  on 
the  ground  that  the  liquors  were  the  property  of  the  con- 
signors, held  by  the  express  company,  as  their  agents,  for 
the  purpose  of  sale.  The  proceeding  was  held  to  be  against 
the'property  only,  and  it  was  therefore  immaterial  whether 
the  agents  of  the  company  knew  the  character  of  the  pack- 
age or  not.  The  opinion  covers  less  than  one  page,  and 
cites  no  authorities,  except  the  statutes  of  Iowa. 

In  Lane  v.  Chadwick,2  (January,  1888)  it  was  decided 
that  where  goods  were  delivered  to  a  carrier  in  two  boxes, 
securely  nailed,  accompanied  by  an  itemized  bill,  and  the 
carrier  was  instructed  to  deliver  them  to  the  plaintiff  on 
payment  of  the  bill  in  cash,  the  carrier  was  agent  of  the  con- 
signor; that  until  the  goods  were  delivered  to  the  con- 
signee, no  title  or  right  of  possession  would  pass  to  her,  and 
that,  therefore,  the  consignee  could  not  maintain  replevin 
for  the  goods.  It  appears  that  the  consignee  claimed  the 
right  to  unpack  the  boxes  and  to  examine  the  contents  be- 
fore paying  the  charges,  and  that  this  was  not  conceded  by 
the  carrier,  and  that  replevin  was  then  brought  by  her.  It 
will  be  found  that  in  this  case  the  plaintiff  sued  out  her  writ 
of  replevin  before  she  made  absolute  tender  of  the  charges. 
The  court  held  she  must  have  a  right  to  immediate  and 
exclusive  possession  of  the  goods  at  the  time  she  sued  out 
her  writ,  and  that  she  plainly  lacked  on  any  interpretation. 
The  court  relies  on  an  earlier  case  where  jus  disponendi  was 
expressly  reserved  by  the  bill  of  lading,  a  wholly  different 
form  of  shipment. 

In  Commonwealth  v.  Fleming,3  decided  October 
and  November,  1889,  the  court  dealt  with  the  sale  of 
liquors  by  a  wholesale  dealer  in  Allegheny  county,  made 
by  shipment  in  response  to  an  order  posted  by  the  pur- 
chaser in  Mercer  county.  The  liquor  was  shipped  in  Alle- 
gheny county,  C.  O.  D.,  and  was  received  and  the  charges 
paid  in  Mercer  county.     The  vendors  had  a  license  to  sell 

1  70  Iowa  271.        2  146  Mass.  68.     15  N.  E.  121.         3  130  Pa.  St.  138. 
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liquors  in  Allegheny  county,  but  none  in  Mercer  county. 
The  lower  court  held  that  the  sale  was  consummated  in 
the  place  of  final  delivery,  but  this  was  reversed  by  the 
supreme  court.  That  court  held  that  the  carrier  was  the 
agent  of  the  seller  to  receive  and  return  the  price,  but  that, 
if  the  carrier  gave  credit  to  the  buyer,  and  delivered  the 
goods  without  collecting  the  price,  the  title  would  be  trans- 
ferred, and  the  purchaser  could  hold  the  goods.  That  the 
shipment  was  kindred  with  the  tender  of  goods  bought 
where  the  parties  acted  without  an  intervening  bailee,  and 
that,  on  such  tender,  the  vendor  has  done  all  that  he  is 
bound  to  do.  The  court  relied  upon  the  case  concerning 
the  circus  tents,  decided  in  the  73  N.  Y.,  supra,  and  said 
that  the  effect  of  the  shipment  C.  O.  D.  was  to  retain  the  sel- 
ler's lien  merely  ;  that  no  text  writer's  statement  or  decision 
could  be  found  holding  that  no  title  passed  to  the  purchaser. 
In  Norfolk  Southern  R.  Co.  v.  Barnes,1  the  Supreme 
Court  of  North  Carolina,  in  1889,  held  a  carrier  who 
has  negligently  delivered  goods  to  a  vendee  of  the 
shipper,  without  collecting  the  purchase  money  as  should 
have  been  done,  or  requiring  the  production  of  the  bill  of 
lading,  cannot  recover  from  a  bona  fide  purchaser  from  such 
vendee.  The  goods  were  sent  in  effect  C.  O.  D.  The  court 
says  : 

"  As  soon  as  the  goods  were  delivered  to  the  carrier,  the  right  of  prop- 
erty passed  to  the  vendee,  but  the  right  of  possession  remained  in  the 
vendor  until  the  price  was  paid.  This  possession  he  lost  by  the  negligence 
of  his  agent,  and  we  are  of  the  opinion  that  he  should  not  be  permitted  to 
recover  against  the  defendant,  who  bought  of  the  vendee  in  possession  for 
value  and  without  notice." 

The  goods  shipped  in  this  case  were  four  buggies. 

Dunn  v.  State,2  decided  in  February,  1889,  held  that, 
where  a  jug  ot  whiskey  was  ordered  from  Douglas 
county  and  there  paid  for,  but  shipped  by  express  from 
Atlanta  in  Fulton  county  and  finally  received  by  the 
buyer  in  Douglas  count  y,  where  he  paid  the  express  charges 
on  it,  the  sale  was  consummated  in  Atlanta  and  the  whiskey 
then  became  the  property  of  the  buyer  and  was  there- 
after at  his  risk.      A  conviction  of  unlawfully  selling  liquor 

1  10  S.  E.  83.        2  (Ga.)  8  S.  E.  806. 
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in  Douglas  county  was  therefore  reversed.  The  jug  seems 
to  have  been  sent  C.  O.  D.  as  to  charges  for  carriage,  but 
the  price  was  paid  in  advance.  The  case  was  cited  in  118. 
Iowa,  referred  to  below,  as  supporting  the  opposite  doctrine 
from  that  which  it  seems  as  above  to  maintain. 

Crabb  v.  State1  was  decided  by  the  Supreme  Court  of 
Georgia  in  February,  1892,  and  held, 

"  A  sale  of  whiskey  sent  by  express  C.  O.  D.  is  not  complete  until  the 
whiskey  is  delivered  and  paid  for,  and  the  express  agent  making  the  deliv- 
er}' and  collection  in  a  county  where  sale  is  lawfully  prohibited,  is  subject 
to  indictment  if  he  acts  knowingly  in  completing  the  sale." 

The  decision  was  apparently  reached  in  ignorance  of 
the  decision  by  the  same  court  in  1889  cited  supra.  The 
Supreme  Court  of  Georgia  therefore  speaks  with  a  divided 
voice,  but  its  later  utterance  follows  Vermont. 

State  v.  Wingfield,2  held  that  where  beer  was  shipped 
into  a  no  license  district,  C.  O.  D.,  to  a  person  who  there 
delivered  it,  on  payment  of  the  price,  the  sale  was  made  in 
the  unlicensed  district,  and  there  was  an  offense  against  the 
criminal  law.  The  court  relies  upon  the  Vermont  case,  but 
the  decision  seems  to  be  rendered  without  knowledge  on 
the  part  of  the  court  or  counsel  of  the  many  opposing 
decisions. 

State  v.  Flanagan3  was  decided  by  the  Supreme  Court 
of  West  Virginia  in  June,  1893.  A  party  in  Dodridge 
county  sent  a  post  card  to  a  licensed  liquor  dealer  in  Wood 
county,  directing  a  package  of  whiskey  to  be  sent  to  him  by 
express,  C.  O.  D.  This  was  done.  It  was  held  that  the  sale 
was  made  in  Wood  county,  and  the  vendor  was  not  liable 
to  indictment  in  Dodridge  county  for  retailing  liquors 
without  license  in  the  latter  county.  The  court  holds  that 
any  other  interpretation  would  prevent  wholesale  mer- 
chants from  shipping  liquors  in  response  to  letters  or  tele- 
grams, although  they  had  fully  complied  with  the  law 
licensing  them,  and  would  confine  their  business  exclusively 
to  their  own  county,  and  that  such  a  construction  is  not  in 
accord  with  either  the  letter  or  spirit  of  the  law. 

The  Court  of  Criminal  Appeals  of  Texas,  in  February, 
1897,  held,  in  Freshman   v.   State,4  that  where  intoxicating 

1  15  S.  E.,  455.      2  1 1 5  Mo.  428.      3  17  S.  E.792.      ^8  S.  W.  1007. 
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liquors  are  ordered  in  a  no  license  district  to  be  shipped 
C.  O.  D.  from  an  outside  point,  the  purchaser  to  pay  ex- 
pressage,  the  sale  is  completed  at  the  point  of  shipment. 
They  rely  upon  the  earlier  decision  of  Bruce  v.  State,1  and 
the  court  holds  that  the  fact  that  the  buyer  pays  the  cost 
of  transportation  gives  force  to  the  proposition  that  the 
sale  is  completed  at  the  point  of  delivery  to  the  common 
carrier.  The  case  in  the  35  S.  W.  mentioned  supra,  was 
decided  in  1896  but,  though  announcing  the  rule  as  above, 
held  the  special  terms  of  the  contract,  that,  if  the  beer 
shipped  should  sour  or  get  lost,  the  seller  should  stand  the 
loss  and  that  title  remained  in  the  seller  till  it  was  received 
by  the  buyer,  controlled,  and  the  sale  was  not  executed 
until  such  final  delivery. 

In  James  v.  Commonwealth,2  the  Court  of  Appeals  of 
Kentucky,  in  October,  1897,  held,  upon  an  indictment 
charging  the  illegal  sale  of  liquor,  that  where  whiskey, 
ordered  by  letter,  is  shipped  from  one  county  to  another 
by  express,  C.  O.  D.,  the  sale  takes  place  in  the  county  in 
which  the  whiskey  is  delivered  to  the  carrier,  and  is  not 
a  violation  of  the  prohibitory  liquor  law  in  force  in  the 
county  to  which  it  is  shipped.  The  court  relies  upon  an 
earlier  decision  in  the  Superior  Court  of  the  state  in  1889, 
and  upon  the  doctrine  as  stated  by  Benjamin  on  Sales,  and 
by  the  Supreme  Court  of  Alabama  in  the  71  Alabama 
already  referred  to. 

In  State  v.  Peters,3  decided  in  November,  1897,  the 
Supreme  Court  of  Maine  dealt  with  the  following  facts: 
Henry  B.  Peters  was  indicted  for  selling  butterine  contrary 
to  the  statute  prohibiting  the  sale  of  adulterated  butter.  The 
defendant  asked  an  instruction  that  the  sale  alleged  did  not 
take  place  in  the  county  of  Kennebec,  in  which  the  indict- 
ment was  pending,  and  that  therefore  there  must  be  a  ver- 
dict of  not  guilty.  This  was  refused,  and  a  verdict  of  guilty 
rendered.  The  matter  was  carried  up  on  exceptions,  and  it 
appeared  that  McLaughlin,  residing  in  Augusta,  wrote  to 
a  company,  of  which  the  defendant  was   manager,  request- 

1  35  S.  W.  383.         242  N.  W.  1 108. 

3  39  Atl.  342.  See  also  State  v.  Intox.  Liq.  (1904)  98  Me.  464, 
holding  it  settled  law  in  Maine  that  title  to  goods  shipped  C.  O.  D.  passes 
at  point  of  shipment. 
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ing  him  to  ship  via  American  Express,  C.  O.  D.,  as  soon  as 
possible,  three  tubs  of  butterine.  The  letter  was  written 
and  mailed  at  Augusta.  Defendant  made  no  reply,  but 
shortly  after  delivered  the  butterine  ordered  to  the  Amer- 
ican Express  Company  at  Portland,  to  be  sent  C.  O.  D.  to 
McLaughlin  at  Old  Orchard.  Subsequently,  by  McLaugh- 
lin's direction,  the  butterine  was  re-shipped  to  him  at 
Augusta,  and  there  delivered  to  him  on  his  paying  the  price 
and  transportation  charges.  The  state  claimed  a  sale  at 
Augusta.  Held  that  the  proposition  to  buy  was  accepted 
by  the  delivery  of  the  butterine  to  the  carrier  designated  ; 
that  this  constituted  a  sale,  and  was  at  Portland,  and  not  at 
Augusta ;  that  the  fact  that  the  shipment  was  C.  O.  D.  in  no 
way  altered  this,  the  preceding  case  in  the  ji  Maine  having 
so  settled  the  law  of  the  state. 

United  States  v.  Chevallier,1  was  a  decision  by  the  Cir- 
cuit Court  of  Appeals  in  the  Ninth  Circuit,  February  4th, 
1901.  Chevallier  was  licensed  to  sell  liquors  in  San  Fran- 
cisco, California.  He  had  a  branch  office  in  Portland, 
Oregon,  where  he  kept  no  liquors,  but  the  agent  there  re- 
ceived orders,  forwarded  them  to  the  defendant's  house  at 
San  Francisco,  to  be  approved  and  filled,  and,  when  ap- 
proved, the  orders  were  shipped  directly  from  the  San 
Francisco  house  to  the  buyer  in  Oregon,  at  the  buyer's 
risk.  The  agent  in  Portland  received  a  commission,  and 
was  authorized,  under  some  circumstances,  to  receive  the 
price.  The  court  held  that,  since  the  house  in  San  Fran- 
cisco had  the  right  to  cancel  the  contracts  of  sale  made  by 
the  agent  at  Portland,  and  filled  all  orders  accepted  by 
shipping  the  goods  directly  from  San  Francisco  to  the  buy- 
ers, that  the  sales  were  wholly  made  at  San  Francisco,  even 
though  the  agent  was  authorized  to  make  binding  contracts 
and  to  collect  the  purchase  money,  and  that  the  defendant 
was  not  subject  to  the  internal  revenue  tax  as  an  Oregon 
liquor  dealer,  though  his  method  may  have  been  devised  to 
evade  such  tax.  The  court  says  that  the  sales  were  not  of 
specific  articles,  but  of  goods  carried  in  stock  ;  that  no  sale 
could  be  completed  until  the  goods  were  separated  and  de- 
livered to  the  carrier,  and  that  the  place  of  such  delivery  is 
the  place  of  the  sale.     The  court  says  that  a  different  case 

1  107  Fed.  434. 
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would  have  been  presented  if  the  goods  had  been  sent 
C.  O.  D. 

The  effect  of  a  sale  C.  O.  D.  is,  in  this  case,  merely 
touched  arguendo,  and,  though  the  case  is  sometimes  cited 
as  supporting  the  rule  that  a  sale  C.  O.  D.  is  consummated 
only  at  the  place  of  final  delivery,  it  supports  that  view,  if 
at  all,  merely  by  a  brief  and  indefinite  dictum,  namely, 
that  sales  C.  O.  D.  were  different  from  those  there  con- 
sidered. 

The  Supreme  Court  of  Kansas,  in  April,  1902,  in  State 
v.  Cairns,1  held: 

"  The  agent  of  the  express  company  who,  in  good  faith,  delivers  to 
the  consignee,  or  upon  his  order,  goods  carried  by  his  principal  C.  O.  D., 
and  collects  the  charges  thereon,  is  not  guilty  of  selling  intoxicating  liquors 
to  the  purchaser,  or  his  order,  though  he  has  reason  to  believe,  or  knows 
the  goods  consigned  and  delivered  to  be  intoxicating  liquors. 

'•  In  such  case  it  is  the  consignor  who  delivers  the  intoxicating  liquor 
to  the  carrier  upon  an  order  from  the  consignee,  that  makes  the  sale,  and 
the  sale  is  made  at  the  place  of  delivery  to  the  common  carrier." 

Mr.  Justice  Pollock,  in  giving  the  opinion  for  the  court, 
relies  upon  the  17th  American  &  Eng.  Enc.  of  Law 
(second  edition),  page  300,  where  the  author  of  that 
work  holds  that,  so  far  as  cases  dealing  with  intoxicating 
liquors  are  concerned,  the  weight  of  authority  is  against 
the  view  that  the  sale  of  liquor  C.  O.  D.  takes  place  on  the 
final  receipt  of  the  goods  from  the  carrier.  He  also  relies 
upon  the  case  in  the  130  Pennsylvania,  upon  the  43  Arkan- 
sas, and  the  Kentucky  case. 

State  v.  American  Express  Company2  was  decided  on 
October  30th,  1902.  Intoxicating  liquors,  in  possession  of 
Coffin,  agent  for  the  express  company  at  Tama,  Iowa,  were 
seized  and  condemned  on  judgment  of  a  justice  of  the  peace 
and  ordered  destroyed,  on  the  ground  that  they  were  being 
kept  by  defendant  to  be  sold  in  violation  of  the  law.  The 
District  Court  reversed  this  judgment,  and  the  State  ap- 
pealed. An  opinion  per  curiam  was  rendered,  no  Justice 
identifying  his  name  with  it.  The  liquor  was  in  quart  bot- 
tles, shipped  from  Rock  Island,  Illinois,  to  be  delivered  to 

1  68  Pac,  621. 

2  118  Iowa,  447.  See  also  Latta  v.  U.  S.  Ex.  Co.  (Iowa  1902)  92  N. 
W.  Rep.  68.    Dosh  v.  U.  S.  Exp.  (la.  1904)  99  N.  W.  228. 
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consignees  on  payment  of  $3  and  express  charges  on  such 
packages.  The  express  company  had  no  knowledge  of  the 
contents  of  the  packages.  The  court  held  the  simple  ques- 
tion was  whether  delivery  to  the  consignee  would  have 
constituted  sales  of  the  liquor  at  Tama  (which  would  violate 
the  laws  of  Iowa),  or  whether  the  sales  were  made  at  Rock 
Island  ;  that  if  the  express  company  was  merely  delivering 
goods  sold  in  Illinois,  then  it  was  discharging  its  functions 
in  carrying  on  interstate  commerce,  and  no  State  law  could 
warrant  interference  ;  but,  if  the  express  company  were  at- 
tempting to  consummate  in  Iowa  a  sale  illegal  by  Iowa  law, 
the  rule  would  be  otherwise.  The  court  recognizes  the 
diversity  of  opinion  as  to  the  locus  of  such  sales.  The 
majority  of  the  justices  hold  that,  if  the  question  were  res 
integra  in  the  State,  they  would  incline  to  the  view  that,  on 
such  shipment,  the  carrier  is  agent  of  the  buyer  for  the  pur- 
pose of  transportation,  of  the  seller  for  retention  of  posses- 
sion and  collection  of  the  price,  and  that  title  passed  to  the 
buyer  on  delivery  to  the  carrier.  They  found  themselves, 
however,  foreclosed  by  State  v.  United  States  Express 
Co.,1  where,  with  hardly  more  than  casual  statement,  the 
court  held  the  contrary.  They  decline  to  overrule  the 
earlier  case  for  the  convenience  of  the  liquor  traffic,  but  ad- 
here to  it,  deeming  it  supported  by  numerous  decisions, 
though  not  by  the  weight  of  judicial  authority. 

United  States  v.  Adams  Express  Company,2  decided  on 
December  22nd,  1902,  by  the  United  States  District  Court 
for  the  Southern  District  of  Iowa,  the  Hon.  Smith  McPher- 
son,  District  Judge,  giving  the  opinion,  was  a  criminal 
prosecution  against  the  express  company  on  a  charge  that 
it  was  carrying  on  the  business  of  a  retail  liquor  dealer.  The 
allegations  were  that  the  company  received  from  a  vendor 
at  Dallas,  Illinois,  jugs  of  intoxicating  liquor,  addressed  to 
parties  in  Iowa,  as  per  orders  from  them,  and  that  the  ship- 
ments were  made  C.  O.  D.,  and  that  the  express  company 
collected  the  price  and  charges  on  delivery  in  Iowa,  and 
returned  the  price  to  the  consignor.  There  was  a  demurrer 
to  the  indictment,  as  not  alleging  facts  constituting  an 
offense.  Judge  McPherson  holds  that  carrying  merchan- 
dise C.  O.  D.  is  part  of  the  ordinary  and  lawful  business  of 

'70  Iowa  271.         2  119  Fed.  240. 
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carriers,  and  stimulates  and  facilitates  trade  ;  that  the  car- 
rier has  no  interest  in  the  transactions  other  than  as  a  carrier, 
having  no  share  nor  profit  in  the  sale  ;  that  title  did  not 
pass  when  vendor  received  the  order,  since  he  could  ignore 
that  order,  but  that  title  passed  when  the  liquor,  duly  ad- 
dressed, was  deposited  in  the  office  of  the  express  company 
at  Dallas,  Illinois,  with  direction  to  carry  it  to  Iowa  and 
deliver  it  to  the  consignee,  after  first  collecting  the  price  ; 
that  the  great  weight  of  authority  sustains  this  view,  and 
that  counsel  for  the  prosecution  conceded  this  as  to  state 
decisions  ;  that  the  Supreme  Court  of  Iowa  had  many  times 
so  decided,  and  he  rests  on  the  cases  so  holding  above,  and 
cites  Brown  v.  Wieland1  (Iowa),  and  the  doctrine  as  laid 
down  by  Benjamin  on  Sales.  He  concedes  that  United 
States  v.  Shriver,2  sustains  the  prosecution,  but  says  the 
weight  of  authority,  both  state  and  federal,  is  the  other 
way,  and  that  he  is  clear  in  the  opinion  that  the  fact  of  the 
goods  being  carried  C.  O.  D.  does  not  change  the  rule  ;  that, 
as  the  express  company  did  not  sell  the  liquors,  it  was  not 
engaged  in  the  business  of  a  liquor  seller,  and  that  the 
prosecution  could  not  be  maintained. 

In  the  City  of  Carthage  v.  Duvall,3  decided  in  April, 
1903,  the  court  holds  that  the  great  weight  of  authority 
supports  the  vesting  of  title  to  goods  shipped  C.  O.  D.  in 
the  consignee  on  the  delivery  to  the  carrier,  relying  for 
this  on  a  review  of  the  cases  and  on  the  American  &  Eng. 
Enc.  of  Law,4  and  in  June,  1903,  in  the  City  of  Carthage  v. 
Munsell,5  the  above  case  was  cited  and  followed. 

That  the  Pennsylvania  rule  is  the  prevailing  rule,  see 
Benjamin  on  Sales  (Seventh  Edition),  p.  374,  and  p.  544, 
where  the  cases  on  each  side  are  collected,  and  Mechem 
on  Sales,  Vol.    1,  p.  616,  sec.  740  ;  p.  670,  sec.  794. 

From  the  above  cases  it  will  be  seen  that  the  rule  that 
the  sale  takes  place  when  and  where  delivery  is  made  to 
the  carrier,  is  supported,  in  the  following  order  of  time,  by 
North  Carolina,  New  York,  Maine,  Alabama,  Arkansas, 
Pennsylvania,  West  Virginia,  Texas,  Kentucky,  Kansas^ 
by  one  Federal  district  court,  and   by   Illinois.     That  the 

1  89  N.  W.  17.        2  23  Fed.  134.        3  202  -111.  234. 
4  Vol.  17,  p.  300  (2nd  Ed.)         5  67  N.  W.  831. 
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rule  that  the  sale  in  such  shipments  only  takes  place  when 
and  where  the  goods  are  delivered  by  the  carrier  to  the 
consignee,  is  supported  by  one,  and  countenance'd  by 
another  federal  decision,  and  in  the  order  named,  by  the 
supreme  courts  of  Vermont,  Georgia.  Iowa,  and  Missouri, 
with  some  slight  support  from  Massachusetts  and  Colorado. 

It  seems  plain  that  the  great  weight  of  authority  is  with 
the  former  view,  often  referred  to  as  the  Pennsylvania  rule, 
that,  in  case  of  sales  by  shipments  C.  O.  D.  of  goods  consigned 
through  a  common  carrier  to  the  buyer,  the  sale  takes 
place  at  the  point  of  shipment,  and  that  there  is  thereafter 
reserved  merely  a  vendor's  lien;  and,  that  the  weight  of  au- 
thoritv  is  equally  strong  against  the  latter  doctrine,  some- 
times known  as  the  Vermont  rule,  that  in  such  cases  title 
is  wholly  reserved,  and  that  the  sale  takes  place  and  the 
title  is  transferred  only  at  the  place  of  ultimate  destination, 
on  pavment  of  the  price  and  delivery  of  the  goods. 

It  is  respectfully  submitted  that  the  rule  so  supported 
bv  the  weight  of  authority  is  equally  well  supported  upon 
the  grounds  of  reason. 

It  would  seem  a  safe  and  fundamental  rule,  in  interpret- 
ing a  contract  of  shipment,  special  and  peculiar  in  one  detail 
alone,  that  this  should  be  interpreted,  if  possible,  so  as  to 
modify  the  effects  of  shipment,  to  no  greater  extent  than  is 
necessary  to  carry  out  the  special  purpose  indicated.  This 
leaves  the  special  contract  to  be  in  all  other  respects  con- 
strued like  the  ordinary  contract  of  shipment,  and  yet 
perfectly  carries  out  the  particular  intent  of  the  parties. 
The  Pennsylvania  rule  exactly  accords  with  this  highly 
reasonable  canon  of  construction.  It  differentiates  with 
exact  nicety  the  shipment  C.  O.  D.  as  far  as  is  necessary  to 
enforce  its  intent,  and  no  further. 

The  Pennsylvania  rule,  moreover,  prevents  the  holding 
of  men  for  crime  under  a  forced  and  artificial  construction 
as  to  their  knowledge  of  and  liability  to  laws  at  remote 
points.  If  the  Vermont  rule  were  to  prevail,  no  dealer 
could  safely  ship  any  article  C.  O.  D.  the  sale  of  which  was 
ever  placed  under  restriction,  without  carefully  informing 
himself  as  to  the  statutes,  and  even  the  local  ordinances,  in 
force  at  the  point  of  destination.  Such  a  requirement  would 
greatly  hamper  many  large  and   useful  branches  of  trade, 
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as  those  of  the  druggist,  dealers  in  oils  and  illuminants  gen- 
erally, and,  oftentimes,  dealers  in  provisions. 

It  is  submitted,  moreover,  that  the  Vermont  rule,  in  its 
effect,  offends  against  principles  of  equal  justice,  if  it  is  sup- 
ported merely  as  maintaining  desired  local  police  regula- 
tions, since  it  enforces  those  regulations  against  the  poorer 
class  of  buyers  and  those  without  established  credit,  to 
whom  shipments  are  apt  to  be  made  C.  O.  D.,  but  does  not 
enforce  them  against  those  who  advance  the  cash,  or  whose 
credit  is  established  and  known. 

The  Vermont  rule,  moreover,  is  distinctly  hostile  to  the 
free  commercial  intercourse  of  our  own  communities,  and 
in  effect,  limits  or  denies  to  the  local  buyer  the  advantages 
of  the  better  markets  which  are  accessible  to  him  by  post 
and  by  express. 

The  argument  that  the  carrier  of  a  package  sent  C.  O.  D. 
is  in  no  different  situation  from  the  clerk  or  servant  of  the 
seller  ignores  the  fact  that  a  carrier  taking  the  same  pack- 
age, but  not  C.  O.  D.,  is  by  no  means  in  the  same  situation 
as  a  servant  of  the  shipper.  The  shipper  cannot  retake  the 
goods  at  his  will  from  such  carrier,  though  he  could  so 
retake  from  his  own  servant.  Neither  can  he  under  any 
proper  construction  retake  at  his  will  from  the  carrier 
C.  O.  D.  The  latter  holds  as  bailee  for  the  parties,  owing 
a  duty  to  each,  and  neither  can  destroy  the  other  interest 
at  will,  nor  can  the  carrier,  without  becoming  liable. 

Judge  McPherson  in  favoring  the  carrying  of  merchan- 
dise C.  O.  D.  because  it  "stimulates  and  facilitates  trade," 
follows  the  footsteps  of  the  best  and  greatest  English  judges, 
who  constantly  and  confessedly  construe  and  apply  the  laws 
affecting  commercial  affairs  in  the  same  spirit  and  for  the 
same  reason.  It  will  be  observed  that  every  case  cited 
above,  decided  by  a  court  of  last  resort,  dealing  with  the 
shipment  of  anything  but  intoxicating  liquors,  is  in  agree- 
ment with  the  Pennsylvania  rule,  and  that  it  is  only  where 
the  passionate  feeling  intervenes,  engendered  by  differing 
views  as  to  the  sale  of  liquors,  that  any  such  court  has 
agreed  with  the  Vermont  rule.  A  dispassionate  judgment 
upon  a  point  of  law  is  perhaps  as  apt  to  be  right  as  one 
affected  by  deep  feeling. 

It  is  therefore  urged  that  the  Vermont  rule  ought  to 
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yield  to  the  weight  of  reason  and  authority,  and  that  ship- 
ments C.  O.  D.  ought  to  be  as  unhampered  as  those  which 
are  made  without  this  special  condition,  and  be  held  iden- 
tical with  them,  except  for  the  lien  reserved.  The  police 
regulation,  if  necessary,  which  the  Vermont  rule  has  sought 
to  enforce,  is  as  necessary  for  nineteen-twentieths  of  the 
packages  sent  by  the  express  companies  by  ordinary  ship- 
ments as  for  the  one-twentieth  sent  by  this  special  form  of 
shipment. 

A  rule  yearly  affecting  criminal  and  civil  liability,  in 
connection  with  over  nine  million  consignments  from  town 
to  town,  county  to  county,  state  to  state,  and  nation  to 
nation,  ought  to  be  uniform  as  a  matter  of  common  safety 
and  convenience,  and  in  such  a  matter  it  would  seem  more 
fitting  that  the  few  should  yield  to  the  many  than  the  many 
to  the  few. 

In  Mr.  Williston's  excellent  "  Draft  of  an  Act  Relating 
to  the  Sale  of  Goods  "  many  sections  (17  to  22)  are  devoted 
to  "  Transfer  of  Property  as  Between  Seller  and  Buyer," 
and  (22  to  26)  to  "  Transfer  of  Title,"  but  it  is  believed  the 
case  of  shipments  C.  O.  D.  is  not  directly  or  in  terms  pro- 
vided for. 

The  dangers  and  difficulties  of  the  codifier  are  manifold,, 
but  the  writer  would,  with  deference,  suggest  the  addition 
of  a  clause  like  the  following  : 

"  Provision,  in  the  shipment  of  goods,  for  the  collection 
of  charges  on  the  delivery  thereof,  shall  not  of  itself  change 
or  affect  the  time  or  place  of  sale  or  transfer  of  title,  but 
shall  be  construed  as  merely  reserving  a  lien  for  the 
charges,  unless  otherwise  provided  by  contract." 

It  is  believed  such  a  statutory  rule  would  accord  with 
the  weight  of  reason  and  judicial  authority. 

Charles  Noble  Gregory. 


IS  THERE    A    FEDERAL   POLICE    POWER?1 

In  beginning  my  remarks  upon  such  a  subject,  it  is  per- 
haps well  for  me  to  forestall,  if  not  to  disarm,  i,  by 
reminding  you  of  what  that  distinguished  and  lamented 
law  writer.  Professor  Thayer,  said  on  the  su 

"Discussions  of  what   is  called  thi  the  learned 

Professor  in  a  note  to  his    Casi  ,    "are 

often  uninstructive,  from  a    lack  of    discrimination,"  and  he  adds:    "his 
common  to  reco^ni/r  that   the  subjeel    is   hardlj  nition, 

but  very  often,  indeed,  it  is  not  perceived  that   tl  i  nd  is 

that  grave,  difficult,  and  fundamental  matter,— what  are,  the  limi 
lative  power  in  general?     In  talking  of  the 
question  relates  to  the  limits     *     *     * 

of  the  States  and   the   Federal   legislate  But     ften,  the 

discussion  turns  upon  the  true  limits  and 
eral, —  in  whatever  way  it  may  seek  to  promote 

Before  touching  upon   the   limits  between  the  powe 
the  States  and  the  Federal  power,  it  may  be  well  to  attempt 
a  statement  of  the  police  power  itself,  however  perilous  this 
may  be. 

The  police  power  has  its  foundation  in  the  right 
duty  of  the  Government  to  "  secure  the  general  comfort, 
health  and  prosperity  of  the  State,"2  to  preserve  domestic 
order,3  to  maintain  a  system  of  internal  regulation  in  order 
to  insure  such  domestic  order  and  secure  to  each  citizen  the 
enjoyment  of  his  rights.4  It  is  based  on  the  great  principle 
of  securing  the  public  safety  and  involves  the  protection  of 
the  lives,  limbs,  health  and  quiet  of  the  person,  and  the 
security  of  property.  It  is  co-extensive  with  self-protec- 
tion; it  is  the  law  of  overruling  necessity,  it  is  inherent  in  the 
State  and  plenary,  and  enables  it  to  prohibit  all  things  hurt- 
ful to  the  comfort  and  welfare  of  society.5      1  may  well  con- 

1  Address  delivered  before  the  Dwight  Alumni  Association,  New- 
York,  March  4th,  1904. 

2  Redfield,  C.  J. .in  Thorpe  1:  R.  &  B.  R.  Co.  (1854)  27  Vt.  140. 

3  Blaekstone  IV,  162. 

5 Lake  View  v.  R.  111.  191. 
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elude   with    the  quaint  and    comprehensive    definition   of 
Blackstone  i1 

The  due  regulation  and  domestic  order  of  the  Kingdom,  whereby  the 
individuals  of  the  State,  like  members  of  a  well  governed  family,  are  bound 
to  conform  their  general  behavior  to  the  rules  of  propriety,  good  neighbor- 
hood and  good  manners  ;  to  be  decent,  industrious  and  inoffensive  in  their 
respective  stations." 

The  police  power  is  therefore  very  evidently  the  power  of 
the  people  for  self-protection,  the  protection  of  the  whole 
against  any  of  its  number,  and  its  exercise  is  of  necessity  con- 
fided to  the  government — the  State  into  which  the  people 
have  organized  themselves.  The  same  reasoning  would  seem 
to  indicate  that  when  various  peoples  have  formed  them- 
selves into  States  possessing  the  powers  indicated,  and  then 
for  the  general  purposes  of  a  common  intercourse  and  union, 
have  organized  these  States  into  a  federal  union  on  the 
basis  of  a  constitution  which  enumerates  the  powers  to  be 
exercised  by  the  federal  government,  this  inherent  and 
plenary  power  to  control  the  lives,  liberty  and  property  of 
the  citizens  within  the  various  States  does  not  pass  to  such 
general  government  unless  specifically  enumerated.  Es- 
pecially must  this  be  so  when  we  find  as  the  basis  of  such  a 
union  the  constitutional  provision  : 

"  That  the  powers  not  delegated  to  the  United  States  by  the  Consti- 
tution, nor  prohibited  by  it  to  the  States  are  reserved  to  the  States  respect- 
ively or  to  the  people,"  and  that,  "  the  enumeration  of  certain  rights  do  not 
disparage  others  retained  by  the  people."2 

In  other  words  the  power  is  inherent  in  the  State  and  in 
its  people.  Whatever  constitution  the  people  may  frame  is 
but  a  regulation  and  apportionment  of  their  powers  among 
the  agencies  of  government  created, — while  the  Constitu- 
tion of  the  United  States  is  a  grant  of  powers  to  the  Federal 
Government  from  the  people  of  the  various  States  who 
framed  it  and  approved  it,  in  the  terms  of  which  grant  is 
to  be  found  the  only  authority  for  federal  action. 

"The  Government  of  the  United  States,"  said  the  Supreme  Court, 
through  Mr.  Justice  Story,  "  can  claim  no  powers  which  are  not  granted 
to  it  by  the  Constitution,  and  the  powers  actually  granted  must  be  such 
as  are  expressly  given,  or  given  by  necessary  implication."3 

blackstone  IV,  162.        2Cooley  Const.  Lim.  10,  11. 
3  Martin  v.  Hunter,  (1816)  1  Wheat.  326. 
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The  extent  to  which  such  police  power  may  be  exer- 
cised is  aptly  stated  by  the  Supreme  Court  in  this  language: 

"  It  is  thoroughly  established  in  this  Court  that  the  inhibitions  of  the 
Constitution  of  the  United  States  upon  the  impairment  of  the  obligation 
of  contracts,  or  the  deprivation  of  property  without  due  process,  or  of  the 
equal  protection  of  the  laws  (by  the  State),  *  *  *  are  not  violated  by 
the  legitimate  exercise  of  legislative  power  in  securing  the  public  safety, 
health  and  morals.  The  governmental  power  of  self-protection  cannot  be 
contracted  away,  nor  can  the  exercise  of  rights  granted,  nor  the  use  of 
property,  be  withdrawn  from  the  implied  liability  to  governmental  regula- 
tion in  particulars  essential  to  the  preservation  of  the  community  from 
injury."  x 

The  act  under  consideration  was  a  statute  of  Connecticut 
compelling  the  city  of  Hartford  and  a  railroad  corporation 
to  acquire  certain  rights  of  laying  new  railways  and  high- 
ways, and  to  so  relay  certain  highways  and  railways  as  to 
do  away  with  a  grade  intersection,  and  the  court,  in  answer 
to  the  contention  that  the  requirement  was  unreasonable 
and  not  justified  by  the  necessity  invoked,  replied  that  the 
legislature  was  exercising  a  right  within  the  police  power 
of  the  State,  and  that  such  exercise  could  not  be  reviewed 
upon  any  "general  ideas  of  the  requirements  of  natural 
justice." 

"  It  is  a  power  of  self-preservation  and  was  never 
intended  to  be  surrended  "  is  the  language  of  Chief  Justice 
Taney  in  Passenger  Cases.2 

Manifestly  no  such  power  as  is  defined  and  sustained  in 
these  cases,  is  in  terms  vested  in  the  federal  government  by 
the  Constitution.  If  such  power  can  be  lawfully  exercised 
by  the  Congress  of  the  United  States,  it  must  be  under  the 
doctrine  of  implied  powers,  to  be  inferred  from  the  neces- 
sity which  arises  for  its  use,  in  order  effectually  to  carry 
out  other  express  powers,  such  as  the  power  over  the  mails, 
post  offices  and  post  roads,  or  the  power  to  regulate  com- 
merce among  the  States  or  with  foreign  countries. 

If  we  examine  into  the  origin  of  the  commerce  clause, 
we  will  find  that  the  germ  of  that  provision  rather  suggests 
that  the  States  did  not  intend  therein  to  surrender  the 
exercise  of  any  of  the  power  they  possessed  within  their 

1  N.  Y.  R.  R.  Co.  v.  Bristol  (1894)   151  U.  S.  556. 

2  (1849)  7  How.  at  p.  470. 
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local  jurisdictions.     The  resolution  of  Edmund   Randolph 
(May  29,  1787)  offered  in  Convention  was  : 

"That  the  National  Legislature  ought  to  be  empowered  to  enjoy  the 
legislative  right  vested  in  Congress  by  the  Confederation;  and,  moreover, 
to  legislate  in  all  cases  to  which  the  separate  States  are  incompetent,  or 
in  which  the  harmony  of  the  United  States  may  be  interrupted  by  the  exer~ 
cise  of  individual  legislation."  x 

The  legislative  right  vested  in  Congress  by  the  Confed- 
eration was  to  regulate  coin,  the  standard  of  weights  and 
measures,  all  affairs  and  trade  with  Indians  "not  members 
of  any  State,"  establishing  post  offices  from  one  State 
throughout  the  others,  all  with  the  proviso  that  "  the  legis- 
lative right  of  a  State  within  its  own  limits  should  net  be 
infringed  or  violated.''''  2 

State  Rights. 

That  it  was  not  intended  to  abandon  to  Congress  any 
police  power  of  the  State  is  indicated  by  the  fact  that 
"  exclusive  "  power  is  not  conferred  upon  Congress,  and 
that  where  the  power  of  the  States  was  to  be  curtailed,  ex- 
press prohibitions  were  put  upon  them. 

"  Notwithstanding  the  affirmative  grants  of  general  authorities,  there 
has  been  the  most  pointed  care  in  those  cases  where  it  was  deemed 
improper  that  the  like  authorities  should  reside  in  the  States,  to  insert 
negative  clauses  prohibiting  the  exercise  of  them  by  the  States."3  The 
comment  upon  this  by  Chief  Justice  Taney  is  :  "  The  grant  of  a  general 
authority  to  regulate  commerce,  is  not  therefore  a  prohibition  to  the  States 
to  make  any  regulation  of  it  within  their  own  territorial  limits  not  in  con- 
flict with  the  regulations  of  Congress."4 

The  importance  of  the  preservation  of  the  State  auton- 
omy in  all  that  concerns  its  internal  relations, — in  everything 
that  does  not  trench  upon  national  unity,  nor  disturb  the 
smoothness  of  relations  indispensable  to  a  happy  and  peace- 
ful growth  of  the  nation,  is  illustrated  by  frequent  utter- 
ances of  our  highest  court. 

"  In  discussing  these  questions  the  conflicting  powers  of  the  general 
and  state  governments  must  be  brought  into  view  and  the  supremacy  of 
their  respective  laws,  when  they  are  in  opposition,  must  be  settled. 

See,  however,  Pinckney's  Plan,  May  29,  1787,  1  Ell.  Debates,  147; 
said  by   Bancroft  not  to  have  been  read.     Vol.  VI,  Rev'd  Ed. 

1  1  Ell.  Debates,  144.         2  Arts,  of  Conf.,  IV,  VI,  IX. 

3  Federalist  No.  XXXII.         *  Passenger  Cases  (1849)  7  How.  471. 
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"  No  political  dreamer  was  ever  wild  enough  to  think  of  breaking 
down  the  lines  which  separated  the  States  and  of  compounding  the  Ameri- 
can people  into  one  common  mass." 

This  is  the  language  of  Marshall  in  McCulloch  v.  Maryland.1 

"  Under  the  pressure  of  all  the  excited  feeling  growing  out  of  the 
war,  our  statesmen  have  still  believed  that  the  existence  of  the  States  with 
powers  for  domestic  and  local  government,  including  the  regulation  of  civil 
rights — the  rights  of  person  and  of  property — was  essential  to  the  perfect 
working  of  our  complex  form  of  government,  though  they  have  thought 
proper  to  impose  additional  limitations  on  the  States  and  to  confer  addi- 
tional power  on  that  of  the  Nation. 

"  But  whatever  fluctuations  may  be  seen  in  the  history  of  public  opin- 
ion on  this  subject  during  the  period  of  our  national  existence,  we  think  it 
will  be  found  that  this  Court,  so  far  as  its  functions  required,  has  always 
held  with  a  steady  and  an  even  hand  the  balance  between  State  and 
Federal  power,  and  we  trust  that  such  may  continue  to  be  the  history  of 
its  relation  to  that  subject  so  long  as  it  shall  have  duties  to  perform  which 
demand  of  it  a  construction  of  the  Constitution,  or  of  any  of  its  parts." 

This  is  taken  from  the  opinion  of  Justice  Miller  in  the 
Slaughter  House  Cases.2 

With  this  much  by  way  of  preface,  let  us  return  to  the 
language  of  the  Constitution  and  see  whether  we  can  there 
find,  and  where  we  can  there  find,  the  origin  of  the  exercise 
by  the  federal  government,  of  that  flexible  and  almost 
untrammelled  authority  over  the  lives  and  property  and 
well-being  of  the  individual,  known  as  the  Police  Power. 

Art.  I  of  the  Constitution,  which  deals  with  legislative 
powers,  Sec.  8,  provides  that: 

"  The  Congress  shall  have  power  to  lay  and  collect  taxes,  to  borrow 
money,"  etc.,  and  "  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian  Tribes ; 

"  To  establish  post  offices  and  post  roads." 

Foreign  commerce  is  necessarily  national  in  character 
and  must  naturally  be  dealt  with  by  the  national  authority. 
This  is  especially  true  when  we  consider  that  among  the 
prohibitions  which  the  States  willingly  enacted  against 
themselves,  in  the  formation  of  the  Constitution,  is  one  that 

"  No  State  shall  enter  into  any  treaty,  alliance  or  confederation;"  and 
that  "  no  State  shall,  without  the  consent  of  the  Congress,  lay  any  imposts 
or  duties  on  imports  or  exports,"  etc.,  and  that  "  no  State  shall,  without  the 
consent  of  Congress,  lay  any  duty  of  tonnage  or  enter  into  any  agreement 
or  compact  with  another  State  or  with  a  foreign  power."3 

1  (1819)  4  Wheat.  31  5"         2  (1872)  16  Wall.  36.         3  Art.  I,  Sec.  10. 
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But  all  this  is  not  equally  true  of  domestic  commerce  be- 
tween the  States.  The  evil  to  be  remedied  or  the  danger 
to  be  avoided  with  such  commerce,  was  the  power  of  one 
State  to  tax  the  products  of  another,  or  to  tax  the  products 
of  one  State  destined  for  use  or  consumption  in  another,  or 
products  passing  from  one  State  for  use  in  another;  this  it 
will  readily  be  seen  could  easily  be  done  by  the  seaport 
States  through  which  merchandise  must  pass  before  reach- 
ing any  other.  This  last  named  evil  might  be  reached  in 
part  through  the  regulation  of  foreign  commerce,  but  all 
other  discriminations  by  one  or  more  States  against  the 
other  could  be  avoided  only  by  consigning  to  Congress  the 
regulation  of  such  commerce,  and  such  was  evidently  the 
principal  purpose  of  this  clause,  which  placed  in  one  com- 
mon legislature  the  protection  of  the  various  States,  each 
from  the  other. 

The  clause  in  itself  is  indeed  but  a  skeleton ;  it  does  not 
indicate  when  the  power  given  shall  lie  exclusively  with 
Congress  or  concurrently  with  Congress  and  the  States;  it 
does  not  provide  when,  if  such  power  is  concurrent,  one 
authority  must  yield  to  the  other;  when,  if  at  all,  the  pow- 
ers thus  given  to  Congress  may  overreach  the  reserve 
powers  of  the  States ;  all  this  was  left  to  development  and 
evolution. 

It  was  not  until  1824  that  the  Supreme  Court  was  called 
upon  to  determine  the  serious  question  as  to  the  extent  of 
the  power  vested  by  this  clause  in  the  federal  legislature, 
and  then  in  the  case  of  Gibbons  v.  Ogden,1  passing  upon 
the  validity  of  an  exclusive  privilege  granted  by  the 
State  of  New  York  for  the  navigation  of  its  waters  by 
steam  vessels,  the  court  first  defined  the  nature  and  charac- 
ter of  the  dominion  of  Congress  over  commerce  as  an 
"indivisible  dominion  "  which  could  not  be  shared  without 
impairment  and  destruction.  As  a  consequence  it  was  held 
that  if  the  exercise  of  any  power  by  any  other  sovereignty 
interfered  with  that  dominion,  it  must  stand  aside  and  be 
subordinate,  else  the  dominion  of  Congress  was  illusory 
and  vain.  Two  independent  sovereignties  could  not  exer- 
cise simultaneous  control  over  one  object.  Taxation  was 
instanced  as  an  example  of  a  power  which  might  be  con- 

1  (1824)  9  Wheat.  1. 
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currently  exercised  by  two  sovereignties  ;  each  might,  with- 
out interference  with  the  other,  exact  a  contribution  from 
given  property  for  the  respective  support  of  each  of  the 
governments  interested.  But  regulation  of  commerce,  it 
was  aptly  said,  could  not  be  effected  by  two  opposing  regu- 
lating authorities,  and  the  right  of  the  State  of  New  York 
to  grant  an  exclusive  privilege  for  the  navigation  of  its 
waters,  when  these  waters  were  the  means  of  inter-commu- 
nication between  States  or  were  navigable  ways  necessary 
to  foreign  commerce,  was  therefore  extinguished  by  the 
grant  of  power  to  Congress. 

This  was  followed  a  few  years  later  by  a  decision  which 
determined  that  a  State  could  not  impose  a  license  fee  as 
the  condition  of  permitting  an  importer  to  sell  his  imported 
goods,  and  that  the  right  of  importation  was  under  the 
regulation  of  foreign  commerce,  which  rested  in  Congress 
under  the  Constitution,  and  that  such  regulation  was  inter- 
fered with  if  the  importer  could  not  sell  what  he  had  been 
permitted  to  bring  in,  except  upon  conditions  imposed  by 
the  States.1 

So  far  the  exercise  of  the  power  seems  to  be  confined  to 
the  initial  purposes  of  the  constitutional  grant,  but  in  1829 
a  case  arose  involving  the  question  whether  the  right  of  a 
State  to  dam  a  navigable  creek,  apparently  for  the  purpose 
of  draining  its  marsh  lands,  and  therefore  clearly  in  the 
exercise  of  the  police  power  which  controls  the  sanitary 
regime  of  a  community,  was  a  rightful  exercise  of  such 
power  or  whether  such  power  was  extinguished  by  the 
grant  to  Congress  of  control  over  inter-state  and  foreign 
commerce,  and  the  consequent  right  to  regulate  the  navi- 
gable waterways  of  commerce.  In  that  case  the  court  sus- 
tained the  right  of  the  State  to  erect  the  dam,  holding  that 
it  had  not  encroached  upon  the  right  of  dominion  conferred 
by  the  commerce  clause  upon  Congress,  because  Congress 
had  taken  no  action  which  asserted  that  the  unimpeded 
navigation  of  the  creek  was  necessary  to  the  freedom  of 
commerce,  and  until  such  action  was  taken  by  Congress  the 
State  could  exercise  its  reserved  powers  in  utilizing  it  as  it 
considered  most  advantageous  to  its  own  community.2 

1  Brown  v.  Maryland  (1827)  12  Wheat.  419. 

2  Wilson  v.  Blackbird  Creek  Marsh  Co.  (1829)  2  Pet.  245. 
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While  this  case  indicates  some  wavering  from  the  posi- 
tion of  the  two  earlier  cases  just  noticed,  which  held  the 
power  of  commercial  regulation  to  be  incapable  of  division, 
it  was  the  beginning  of  the  assertion  of  a  position  which,  if 
followed  up,  might  materially  encroach  upon  the  police 
powers  of  the  State,  if  not  indeed  ultimately  transfer  a  large 
portion  of  such  powTers  to  the  federal  government ;  for  this 
case  recognized  the  possibility  that  a  State  would  be  rend- 
ered powerless  to  exercise  the  important  police  power  of 
sanitation  for  the  benefit  of  its  own  community  whenever 
Congress  chose  to  assert  its  power  of  commercial  regulation 
over  the  navigable  streams  which  were  sources  of  disease 
within  a  particular  State.  The  language  of  the  Court  in 
that  case  illustrates  this  possibility  : 

"  The  value  of  the  property  on  its  banks  [the  Delaware]  must  be  en- 
hanced by  excluding  the  water  from  the  marsh,  and  the  health  of  the  inhab- 
itants probably  improved.  Measures  calculated  to  produce  these  objects, 
provided  they  do  not  come  into  collision  with  the  powers  of  the  general  gov- 
ernment, are  undoubtedly  within  those  which  are  reserved  to  the  States. 

"  But  the  measure  authorized  by  this  act  stops  a  navigable  creek  and 
must  be  supposed  to  abridge  the  rights  of  those  who  have  been  accus- 
tomed to  use  it.  But  this  abridgment,  unless  it  comes  in  conflict  with  the 
Constitution  or  a  law  of  the  United  States,  is  an  affair  between  the  govern- 
ment of  Delaware  and  its  citizens,  of  which  this  court  can  take  no  cogniz- 
ance. 

"  If  Congress  had  passed  any  act  which  bore  upon  the  case, — any  act 
in  execution  of  the  power  to  regulate  commerce,  etc. — we  would  feel  not 
much  difficulty  in  saying  that  a  State  law  coming  in  conflict  with  such  act 
would  be  void.     But  Congress  has  passed  no  such  act."1 

This  may  be  contrasted  with  the  language  of  Justice 
Nelson  in  Collector  v.  Day,2  to  the  effect  that  none  of  the 
reserved  powers  of  the  States  should  be  interfered  with  by 
Congress.  The  grant  of  the  power  of  taxation  is  most 
complete,  involving  as  you  are  aware  the  power  to  destroy.3 
Yet  it  was  held  that  it  could  not  be  exercised  against  the 
salary  of  a  State  judicial  officer — a  reserved  right  of  the 
State  being  to  have  courts.  In  reading  that  decision  the 
question  is  naturally  suggested,  how  then  can  the  power 
under  the  commerce  clause  be  used  to  hamper  the  police 

1  Wilson  et  al.  v.  Blackbird  Creek  Marsh  Co.  (1829)  2  Pet.  245. 

2  (1870)  11  Wall.  124,  125. 

3  McCulloch  v.  Maryland  ;  VeazieBank,  8  Wall.  523. 
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power  of  the  State  in  protecting  the  health  of  its  inhabitants 
by  draining  its  marshes,  this  police  power  being,  as  was 
stated  by  Mr.  Chief  Justice  Marshall, 

•"  a  portion  of  the  immense  mass  of  legislation  which  embraces  everything 
within  the  territory  of  a  State,  not  surrendered  to  the  General  Government  ; 
all  which  can  be  most  advantageously  exercised  by  the  States  themselves."1 

A  later  case2  put  the  question  in  another  form,  to  wit, 
that  the  power  over  commerce  was  so  exclusively  vested 
in  Congress  that  no  part  of  it  could  be  exercised  by  a  State; 
but  in  reality  the  decision  in  the  Blackbird  Creek  case  was 
based  upon  the  theory  that  in  damming  the  creek  to  reclaim 
marsh  lands,  the  State  was  not  regulating  commerce, 
although  the  creek  was  a  commercial  waterway,  but  only 
exercising  for  sanitary  purposes  its  reserved  police  power ; 
and  that  whenever  the  regulation  of  foreign  commerce  re- 
quired the  freedom  of  the  waterway  the  right  of  such  com- 
mercial freedom  placed  in  the  custody  of  Congress  was 
supreme  even  over  the  police  power  of  the  State,  which  in 
such  case  must  give  way.3 

In  New  York  v.  Miln4  the  court  sustained  as  a  valid  ex- 
ercise of  police  power  and  not  a  regulation  of  commerce, 
the  law  of  the  State  of  New  York  requiring  a  report  from 
incoming  vessels  as  to  their  passengers  ;  the  law,  it  was 
said,  did  not  impede  commerce  but  exacted  only  such 
information  in  reference  thereto  as  was  requisite  for  the 
proper  protection  of  the  State  ;  but  in  the  Passenger  Cases6 
where  the  State  law  went  farther  and  imposed  a  tax  upon 
passengers  coming  into  port,  a  divided  court  held  that  this 
trenched  upon  the  exclusive  privileges  of  Congress  and 
was  a  regulation  of  commerce  ;  and  this  although  the  tax 
was  meant  simply  to  cover  the  expense  of  the  due  inspec- 
tion of  the  passengers  in  the  exercise  of  the  acknowledged 
police  power  of  a  State  for  the  protection  of  its  inhabitants. 
It  is  to  be  noted  that  there  was  a  great  divergence  of  views 
among  the  various  members  of  the  Court  in  reaching  this 
decision  and  this  was  likewise  the  case    in  the   decisions 

1  Gibbons  v.  Ogden  (1824)  9  Wheat.  1. 

2  State  Freight  Tax  (1872)  15  Wall.  232,  279. 

3  See  Wheeling  Bridge  Case  (185 1)  13  How.  556 

4  (1837)  11  Pet.  102.         5  (1849)  7  How.  282,  423. 
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known  as  the  License  Cases,1  where  the  laws  of  various 
States  requiring  licenses  of  importers  of  liquors,  was  under 
consideration,  and  there  the  right  of  a  State  to  exact  a 
license  from  an  importer  of  liquors  as  a  condition  to  the 
disposal  of  his  goods,  though  brought  in  from  another 
State,  was  upheld. 

The  views  of  the  several  members  of  the  Court  here 
were  to  these  various  effects  : 

That  although  the  law  was  a  regulation  of  commerce,  it 
was  valid  because  not  in  conflict  with  any  legislation  of 
Congress  ;  that  the  right  to  import  goods  did  not  include 
the  right  to  sell  them  within  a  State  which  prohibited  the 
sale ;  that  the  law  was  an  exercise  of  the  reserve  police 
power  of  a  State  which  is  paramount  to  all  others;  and 
finally  that  although  the  power  of  regulation  is  exclusively 
in  Congress  as  to  matters  affecting  several  States,  there  are 
things  in  connection  with  foreign  commerce  which  are 
local  to  each  State,  such  as  the  control  of  wharves,  anchor- 
age, harbor  obstructions,  besides  the  police  powers  of  sani- 
tation, all  of  whichfy.local  matters  may  be  regulated  by 
States  until  Congress  takes  action  in  conflict  with  such 
regulations. 

Mr.  Justice  Woodbury  expressed  these  last  mentioned 
views  and  repeated  them  in  a  dissenting  opinion  in  the 
Passenger  Cases  and  his  opinion  was  afterwards  adopted 
by  the  court  in  the  case  of  Cooley  v.  Port  Wardens,2  where 
it  was  held  that  the  exclusive  congressional  power  related 
solely  to  subjects  of  such  a  nature  that  only  congressional 
legislation  could  properly  reach  them.  The  regulation  of 
commerce,  it  was  there  said,  covers  a  vast  field  of  many  and 
various  subjects,  some  demanding  a  uniform  rule  operating 
equally  within  every  port  and  some  as  imperatively  de- 
manding diversities  according  to  local  necessities. 

Under  this  rule  local  powers,  such  as  inspection,  pilot- 
age, port  regulations,  improvements  of  harbors,  &c,  may 
be  exercised  by  the  State  as  local  powers;  but  again  these 
local  powers  are  held  subject  to  extinction  whenever  the 
action  of  Congress  chooses  to  supersede  them  in  the  carry- 
ing out  of  its  general  powers  of  regulation. 

Then    followed    cases  which   gradually  undermined   the 

1  (1846)  5  How.  504.        2  ( 1 85 1 )  12  How.  310,  319. 
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principle  laid  down  in  the  Blackbird  Creek  case  and  es- 
tablished the  rule  that  inaction  of  Congress  with  reference 
to  matters  not  of  local  jurisdiction  but  demanding  uniform 
regulation  throughout  the  country  was  equivalent  to  a 
declaration  that  interstate  commerce,  in  respect  to  such 
matters,  should  remain  free  and  untrammelled.1  As  preg- 
nantly expressed  by  Mr.  Justice  Clifford: 

"  The  silence  of  Congress  as  to  what  it  does  not  do  is  as  expressive  of 
what  its  intention  is  as  the  direct  provisions  made  by  it."2 

The  establishment  of  this  rule  has  led  to  innumerable 
cases  which  turn  upon  its  proper  application;  in  other 
words — what  matters  are  local  in  their  nature  and  what 
matters  call  for  a  uniform  regulation. 

In  one  case3  it  was  said  that  the  test  was  whether  the 
action  of  the  State  was  discriminating  as  against  other 
States,  or  was  productive  of  conflicting  regulations,  the 
purpose  of  the  commerce  clause  being  to  secure  commerce 
against  such  drawbacks. 

In  another  case,4  already  referred  to,  the  court  held  in- 
valid a  Pennsylvania  law  taxing  all  freight  carried  within 
the  limits  of  the  State,  holding  that  as  the  law  reached  all 
traffic  going  through  the  State  from  points  outside  of  it,  it 
was  an  interference  with  inter-state  traffic,  thus  applying  to 
freedom  of  transportation  the  rule  laid  down  in  Crandall  v. 
Nevada,6  as  to  freedom  of  personal  transit. 

And  later  this  was  confirmed,6  when  the  court  held  that 
a  discrimination  against  outside  commerce  was  not  neces- 
sary to  constitute  an  interference,  and  that  though  a  tax 
upon  domestic  commerce  were  imposed,  it  could  not  reach 
inter-state  commerce,  which  was  totally  free  from  State  in- 
terference. 

In  the  ca-se  of  the  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania,7 the  plaintiff,  a  company  incorporated  by  the  Legis- 
lature of  New  Jersey  to  run   a   ferry  between  Gloucester 

1  Welton  v.  Missouri  (1875)  91  U.  S.  282  ;  Hall  v.  DeCuir  (1877)  95 
U.  S.  485,  490,  and  Crandall  v.  Nevada  (1867)  6  Wall.  35,  42. 

2  Hall  v.  DeCuir  (1877)  95  U.  S.  499- 
'Mobile  v.  Kimball  (1880)  102  U.  S.  691,  697. 

'State  Freight  Tax  (1872)  15  Wall.  232,  237.  6(l867)  6  Wall.  35. 

*  Robbins  v.  Taxing  District  (1887)  120  U.  S.  489,  494. 
7  (1884)  114  U.  S.,  196. 
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in  that  State  and  Philadelphia,  protested  against  a  tax  im- 
posed by  Pennsylvania  upon  foreign  corporations  doing 
business  in  that  commonwealth,  the  tax  to  be  computed 
upon  the  dividends  declared  by  the  company.  The  Su- 
preme Court  held  that  this  was  an  interference  with  inter- 
state commerce  and  beyond  the  powers  of  the  State  to 
exact.  In  this  case  the  court,  speaking  by  Mr.  Justice 
Field,  endeavors  to  make  a  distinction  which  would  pre- 
serve to  the  State  certain  powers,  &c,  and  recites  that 

"  the  power  to  prescribe  regulations  to  protect  the  health  of  the  commu- 
nity, and  prevent  the  spread  of  disease,  is  incident  to  all  local  mu- 
nicipal authority,  however  much  such  regulations  may  interfere  with  the 
movements  of  commerce."1 

And  he  adds  that: 

"  Independently  of  such  measures,  the  State  may  prescribe  regulations 
for  the  government  of  vessels  whilst  in  its  harbors  ;  it  may  provide  for  their 
anchorage  or  mooring,  so  as  to  prevent  confusion  and  collision  ;  it  may  des- 
ignate the  wharves  at  which  they  shall  discharge  and  receive  their  passen- 
gers and  cargoes."  2 

But  that  in  the  exercise  of  these  latter  powers  the  State  is 
subject  to  the  commercial  power  of  Congress,  which  may 
at  any  time  supersede  the  State  action  whenever  State 
regulations  interfere  with  the  congressional  prerogatives, 
and  to  this  he  adds : 

"  It  was  not  intended,  however,  by  the  grant  to  Congress  to  supersede 
or  interfere  with  the  power  of  the  States  to  establish  police  regulations  for 
the  better  protection  and  enjoyment  of  property.  Sometimes,  indeed,  as 
remarked  by  Mr.  Cooley,  the  line  of  distinction  between  what  constitutes 
an  interference  with  commerce  and  what  is  a  legitimate  police  regulation  is 
exceedingly  dim  and  shadowy."3 

And  Mr.  Cooley  adds  : 

"  It  is  not  doubted  that  Congress  has  the  power  to  go  beyond  the  gen- 
eral regulations  of  commerce  which  it  is  accustomed  to  establish,  and  to 
descend  to  the  most  minute  directions  if  it  shall  be  deemed  advisable,  and 
that  to  whatever  extent  ground  shall  be  covered  by  those  directions,  the 
exercise  of  State  power  is  excluded.  Congress  may  establish  police  regu- 
lations as  well  as  the  States,  confining  their  operations  to  the  subjects  over 
which  it  is  given  control  by  the  Constitution ;  but  as  the  general  police 
power  can  better  be  exercised  under  the  provisions  of  the  local  authority, 
and  mischiefs  are  not  likely  to  spring  therefrom  so  long  as  the  power  to 

1  p.  214     Compare  with  Blackbird  Creek  Case,  supra  pp.  9-1 1. 
2p.  214.         3p.  215. 
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arrest  collision  resides  in  the  National  Congress,  the  regulations  which  are 
made  by  Congress  do  not  often  exclude  the  establishment  of  others  by  the 
State  covering  very  many  particulars."1 

It  may  be  remarked  that  the  line  of  distinction  is  cer- 
tainly dim  and  shadowy  when  so  great  a  constitutional 
authority  as  Judge  Cooley  does  not  venture  to  state  it 
more  definitely  than  to  suggest  that  the  regulations  of  Con- 
gress "  do  not  often  exclude  the  establishment  of  others  by 
the  State." 

I  will  continue  the  quotation  from  this  interesting  opin- 
ion : 

"  The  power  of  the  States  to  regulate  matters  of  internal  police  includes 
the  establishment  of  ferries  as  well  as  the  construction  of  roads  and  bridges. 
In  Gibbons  v.  Ogden,  Chief  Justice  Marshall  said  that  laws  respecting  fer- 
ries, as  well  as  inspection  laws,  quarantine  laws,  health  laws,  and  laws 
regulating  the  internal  commerce  of  the  States,  are  component  parts  of  an 
immense  mass  of  legislation,  embracing  everything  within  the  limits  of  a 
State  not  surrendered  to  the  general  government."2 

Upon  this  broad  statement  of  Chief  Justice  Marshall 
the  court  comments  thus  : 

"  But  in  this  language  he  plainly  refers  to  ferries  entirely  within  the 
State,  and  not  to  ferries  transporting  passengers  and  freight  between  the 
States  and  a  foreign  country."  3 

This  may  indeed  be  so  as  to  ferries,  but  what  explana- 
tion shall  we  make  as  to  the  inspection  laws,  quarantine 
laws,  health  laws,  which  are  brought  into  action  with 
reference  to  arrivals  within  a  State  from  States  or  countries 
outside  of  it. 

In  the  case  of  Bowman  v.  Chicago  Ry.  Co.,4  the  delim- 
itation of  the  police  powers  was  again  the  subject  of  dis- 
cussion and  the  doctrine  there  restated  that 

"where  the  subject  upon  which  Congress  can  act  under  its  commercial 
power  is  local  in  its  nature  or  sphere  of  operation,  such  as  harbor  pilotage, 
the  improvement  of  harbors,  the  establishment  of  beacons  and  buoys  to 
guide  vessels  in  and  out  of  port,  the  construction  of  bridges  over  navigable 
rivers,  the  erection  of  wharves,  piers,  and  docks,  and  the  like,  which  can  be 
properly  regulated  only  by  special  provisions  adapted  to  their  localties,  the 
State  can  act  until  Congress  interferes  and  supersedes  its  authority ;  but 
where  the  subject  is  national  in  its  character,  and  admits  and  requires  uni- 
formity of  regulation,  affecting  alike  all  the  States,  such  as  transportation 

'Constitutional  Lim.,  732.         2  p.  215.         3p.  216. 
4 (18S8)     125  U.  S.  507. 
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between  the  States,  including  the  importation  of  goods  from  one  State  into 
another,  Congress  can  alone  act  upon  it  and  provide  the  needed  regula- 
tions. The  absence  of  any  law  of  Congress  on  the  subject  is  equivalent  to 
its  declaration  that  commerce  in  that  matter  shall  be  free."  l 

In  that  case  it  was  held  that  a  State  law  could  not  declare 
that  liquors  should  not  be  an  article  of  commerce,  and  then 
exclude  them,  but  the  usages  of  the  commercial  world 
determined  what  were  commercial  articles,  and  that  the 
right  to  carry  such  article  into  any  States  must  be  unre- 
stricted, and  not  until  the  importation  is  completed  and  the 
property  imported  has  mingled  with  and  become  a  part  of 
the  general  property  of  the  State,  can  State  regulations  act 
upon  it. 

The  right  of  a  State  to  forbid  the  manufacture  of 
liquors  within  its  jurisdiction,  to  be  there  sold,  had  been 
upheld  in  Mugler  v.  Kansas,2  on  the  ground  that  it  was  the 
privilege  of  the  State  to  determine  whether  the  manufac- 
ture or  sale  of  particular  articles  of  traffic  would  injuri- 
ously affect  the  public,  and  that  Congress  had  no  function 
to  determine  what  measures  should  properly  be  adopted  by 
a  State  for  the  protection  of  the  health,  safety  or  morals  of 
its  inhabitants. 

It  was  upon  the  same  basis  that  in  Kidd  v.  Pearson,3  a 
State  statute  was  upheld  as  a  proper  exercise  of  the  State 
police  power  and  not  an  interference  with  commerce  be- 
tween the  States,  which  prescribed  that  no  intoxicating 
liquor  should  be  manufactured  or  sold  within  the  State, 
except  for  purposes  of  medicine  or  use  in  the  arts,  and  that 
such  liquors  could  not  be  there  manufactured  for  the  pur- 
pose of  transportation  beyond  the  limits  of  the  State,  and 
that  liquors  imported  into  the  State  for  sale  must  be  sold  only 
in  the  original  packages. 

This  brings  us  to  the  case  of  Leisy  v.  Hardin,4  in  which 
a  law  of  Iowa  prohibiting  the  sale  of  liquors  brought  into 
the  State  was  held  invalid.  The  goods  had  been  seized  in  the 
original  packages  in  the  hands  of  the  importer,  and  this  was 
pronounced  an  interruption  of  a  transaction  of  inter-state 
commerce,  which  act  of  commerce  was  only  complete  when 

1  pp.  507-508.     Compare  with  pp.  9—1 1— 1 2—1  3  supra. 

2  (1887)  123  U.  S.  623.         3  (1888)  128  U.  S.  1. 
4  (1889)  135  U.  S.  100. 
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the  importer  had  disposed  of  his  goods.  The  court  added 
that  immediately  upon  such  sale,  or  delivery  to  another  by 
the  importer,  the  property  would  then  become  a  part  of 
the  common  mass  of  property  within  the  State  and  subject 
to  its  jurisdiction  and  to  the  exercise  of  its  police  power. 
But  that  the  attempt  to  exercise  such  police  power  while 
the  property  was  still  legally  in  transit,  and  still  the  object 
of  inter-state  commerce,  was  an  interference  with  the  pre- 
rogatives of  Congress  to  regulate  such  traffic. 

In  this  case  the  authority  of  the  License  Cases,  decided 
more  than  forty  years  earlier,  is  stated  to  be  "  distinctly 
overthrown.''  It  had  been  said  in  the  License  Tax  Cases 
that 

"  Over  the  internal  commerce  and  domestic  trade  of  the  States,  Con- 
gress has  no  power  of  regulation,  nor  any  direct  control.  This  power 
belongs  exclusively  to  the  States.  No  interference  by  Congress  with  the 
business  of  citizens  within  a  State  is  warranted  by  the  Constitution,  except 
such  as  is  strictly  incidental  to  the  exercise  of  power  clearly  granted  by 
the  legislature, "  and  that  although  "  the  controlling  and  supreme  power 
over  commerce  with  foreign  nations  and  the  several  States,  is  undoubtedly 
conferred  upon  Congress,  yet  the  State  may  for  the  safety  or  convenience 
of  trade,  or  for  the  protection  of  the  health  of  its  citizens,  make  regulations 
of  commerce  for  its  own  ports  and  harbors,  and  for  its  own  territory ;  and 
such  regulations  are  valid  unless  they  come  in  conflict  with  a  law  of 
Congress." 

Concerning  the  reasoning  of  the  License  Cases,  the 
court,  in  this  later  case,  says: 

"  We  are  constrained  to  say  that  the  distinction  between  subjects  in 
respect  of  which  there  can  be  of  necessity  only  one  system  or  plan  of 
regulation  for  the  whole  country,  and  subjects  local  in  their  nature,  and, 
so  far  as  relating  to  commerce,  mere  aids  rather  than  regulations,  does  not 
appear  to  us  to  have  been  sufficiently  recognized  by  him  (Chief  Justice 
Taney)  in  arriving  at  the  conclusions  announced.  That  distinction  has  been 
settled  by  repeated  decisions  of  this  Court,  and  can  no  longer  be  regarded 
as  open  to  re-examination.  After  all,  it  amounts  to  no  more  than  drawing 
the  line  between  the  exercise  of  power  over  commerce  with  foreign  nations 
and  among  the  States  and  the  exercise  of  power  over  purely  local  commerce 
and  local  concerns."  l 

Shortly  following  this  decision,  Congress  passed  the  act 
known  as  the  Wilson  Act  of  1890,  which  provided  that  all 
liquors  transported  into  any  State  or  territory  should  upon 
arrival  be  subject  to  the  operation  of  the  laws  of  the  State 

2p.  118. 
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"  enacted  in  the  exercise  of  its  police  powers,"  x  This  act 
was  under  consideration  in  the  Rahrer  case,2  as  was  also 
the  validity  of  an  Iowa  law,  which  prohibited  absolutely 
the  manufacture  or  introduction  of  liquor  as  a  beverage. 

The  validity  of  the  Wilson  Act  was  challenged  as  being 
a  delegation  of  the  powers  of  Congress  to  a  State,  but  it 
was  upheld  as  being  merely  a  regulation  that  certain  sub- 
jects of  commerce  should  remain  subject  to  the  exercise  of 
State  police  powers,  and  should  become  subject  to  such 
powers  at  an  earlier  stage  than  would  have  been  the  case 
in  the  absence  of  the  law;  and  the  prohibitory  statute  of 
Iowa  was  said  to  be  clearly  an  exercise  of  the  police  power 
which  had  never  been  surrendered  by  the  State,  and  was 
put  in  use  for  the  general  welfare,  in  restraining  the  use  of 
articles  deemed  by  the  State  to  be  noxious ;  the  court 
there  used  this  language: 

"  The  power  of  the  State  to  impose  restraints  and  burdens  upon  per- 
sons and  property  in  conservation  and  promotion  of  the  public  health, 
good  order  and  prosperity,  is  a  power  originally  and  always  belonging  to 
the  States,  not  surrendered  by  them  to  the  general  government  nor  directly 
restrained  by  the  Constitution  of  the  United  States,  and  essentially  exclu- 
sive. 

"And  this  court  has  uniformly  recognized  state  legislation,  legitimately 
for  police  purposes,  as  not  in  the  sense  of  the  Constitution  necessarily  in- 
fringing upon  any  right  which  has  been  confided  expressly  or  by  implica- 
tion to  the  national  government.3 

"  It  is  not  to  be  doubted  that  the  power  to  make  the  ordinary  regula- 
tions of  police  remains  with  the  individual  States,  and  cannot  be  assumed 
by  the  National  Government,  and  that  in  this  respect  it  is  not  interfered 
with  by  the  Fourteenth  Amendment.  Barber  v.  Connolly  (1885)  113  U.  S. 
27.  3'-"4 

And  in  a  later  case,  Rhodes  v.  Iowa,5  the  law  was  held 
not  to  be  applicable  to  liquors  which  were  still  in  transit  at 
the  railway  station,  although  there  in  the  hands  of  a  com- 
mon carrier,  whose  route  was  entirely  within  the  State  of 
Iowa.  The  goods  had  been  shipped  in  Illinois  and  trans- 
ferred at  Burlington,  Iowa,  to  an  Iowa  railroad  ;  they  were 
seized  in  the  hands  of  this  second  carrier  and  it  was  held 

1  See  cases  cited  in  dissenting  opinions  Leisy  v.  Hardin,  supra,  pp. 
128,  129. 

2 In  re  Rahrer  (1891)  140  U.  S.  545.         3  p.  554. 

4  Compare  opinion  Field,  J.,  in  Gloucester  Case,  pp.  574  and  575,  supra. 
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that  the  Iowa  law  could  not  apply  to  such  a  shipment  be- 
fore its  arrival  and  full  delivery  to  the  consignee  without 
being  obnoxious  to  the  exclusive  right  of  Congress  over 
inter-state  commerce.  Three  of  the  justices  dissented,  con- 
sidering the  decision  an  infringement  upon  the  police 
power  of  the  State ;  and  at  the  same  term  of  court,  in 
Vance  v.  Vandercook, l  it  was  held  that  under  the  authority 
of  the  Wilson  Act  a  law  of  South  Carolina  which  prohibited 
the  sale  within  the  State  of  any  liquor  coming  from  other 
States,  although  in  the  original  packages,  was  a  due  exer- 
cise of  the  police  power  and  not  an  interference  with  inter- 
state commerce,  as  it  did  not  prevent  the  delivery  of  the 
goods  to  the  importer,  nor  their  use  by  him,  but  merely 
pre vented  their  resale  by  him  within  the  jurisdiction  of  the 
State.  To  this  extent  at  least  the  police  power  of  the  States 
has  been  preserved  and  the  attempted  exercise  of  a  police 
power  by  the  Federal  Government  restricted  ;  the  difficul- 
ties of  the  situation  are  aptly  expressed  in  the  opinion  of 
the  court  in  the  Matter  of  Rahrer,2  quoting  from  the  older 
case  of  Brown  v.  Maryland.3  The  court  there  states  that 
the  question  of  the  repugnancy  of  a  State  statute  to  the 
power  to  regulate  commerce 

"  involves  the  distinction  which  exists  between  the  commercial  power  and 
the  police  power,  which  'though  quite  distinguishable  when  they  do  not 
approach  each  other,  may  yet,  like  the  intervening  colors  between  white 
and  black,  approach  so  nearly  as  to  perplex  the  understanding,  as  colors 
perplex  the  vision  in  marking  the  distinction  between  them.'  " 

We  can  readily  accept  this  statement  of  the  difficulty 
when  we  go  back  to  the  expression  in  the  License  Cases 
indicating  where  the  line  is  to  be  drawn. 

"  The  assumption  is,  that  the  police  power  was  not  touched  by  the 
Constitution,  but  left  to  the  States  as  the  Constitution  found  it.  This  is 
admitted;  and  whenever  a  thing,  from  character  or  condition,  is  of  a 
description  to  be  regulated  by  that  power  in  the  State,  then  the  regulation 
may  be  made  by  the  State,  and  Congress  cannot  interfere.  But  this  must 
always  depend  on  facts,  *  *  *  whether  the  prohibited  article  belongs 
to,  and  is  subject  to  be  regulated  as  part  of,  foreign  commerce,  or  of  com- 
merce among  the  States.  *  *  *  Here  is  the  limit  between  the  sovereign 
power  of  the  State  and  the  Federal  power.     That  is  to  say,  that  which 

1  (1898)  170  U.  S.  438.        2  (1891)  140  U.  S.  557. 
3  (1827)  12  Wheat.  441. 
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does  not  belong  to  commerce  is  within  the  jurisdiction  of  the  police  power 
of  the  State;  and  that  which  does  belong  to  commerce  in  within  the  juris- 
diction of  the  United  States."  * 

If  the  question  has  not  been  set  at  rest,  it  has  not  been 
for  lack  of  effort ;  although,  as  the  court  once  had  occasion 
to  say  : 

"  It  may  be  admitted  that  the  Court  has  not  always  employed  the  same 
language  and  that  all  the  judges  of  the  Court  who  have  written  opinions 
for  it  may  not  have  meant  precisely  the  same  thing."  2 

In  O'Neil  v.  Vermont,3  the  plaintiff  in  error  was  con- 
victed of  selling  liquor  in  Vermont  by  delivering  such 
liquor  to  an  express  company  in  the  State  of  New  York, 
consigned  to  parties  in  Vermont  with  instructions  to  collect 
on  delivery.  This  action  was  held  by  the  courts  of  Ver- 
mont to  be  an  infraction  of  a  State  law  prohibiting  the  sale 
of  liquors  within  the  State  and  the  conviction  was  upheld. 
This  is  another  recognition  of  the  police  power  of  a  State 
to  prevent  the  sale  of  liquor  to  its  inhabitants,  even  when 
coming  from  another  State. 

It  would  be  tedious  to  go  through  all  the  other  cases 
touching  upon  this  complex  and  interesting  question  ;  it  has 
perhaps  already  become  tedious  to  go  through  those  which 
have  so  far  been  noticed. 

As  important  as  some  of  these  other  cases  are,  I  will 
merely  call  attention  to  the  Debs  case,4  where  as  incidental 
to  the  dominion  of  Congress  over  the  mails  and  over  inter- 
state commerce,  the  defendants  were  enjoined  from  obstruct- 
ing the  business  of  certain  railroads,  centering  at  Chicago, 
and  which  were  both  mail  carriers  and  common  carriers 
between  the  States,  and  they  afterwards  were  punished  for 
contempt  in  disobeying  the  injunction  ;  and  to  the  case  In  re 
Neagle,5  in  which  federal  jurisdiction  was  asserted  over 
Neagle  who  had  committed  an  assault  within  the  limits  and 
jurisdiction  of  a  State  upon  the  person  of  Mr.  Justice  Field. 
It  was  in  vain   contended  that  the  assault  was  a  breach  of 

1  P-  599-  cited  140  U.  S.  557.  Compare  Gloucester  Case,  pp.  574  and 
575.  supra. 

2  Fargo  v.  Michigan  (1887)  121  U.  S.  230,  240;  Postal  Telegraph  v. 
Adams  (1895)  155  U.  S.  688,  695. 

3  (1892)   144  U.  S.323.         4  In  re  Debs  (1895)  158  U.  S.  577- 
5  (1890)  135  U.S.  1. 
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the  peace  of  the  State  and  not  of  the  United  States,  and 
that  the  State  was  quite  able  and  ready  to  protect  its  peace, 
and  to  punish  the  offender  precisely  as  was  done  with  the 
assassin  of  the  lamented  President  McKinley  by  the  State 
authorities  at  Buffalo. 

Another  interesting  effort  to  extend  the  reach  of  the 
commerce  clause  to  the  domain  of  a  police  power  is  the 
case  of  the  United  States  v.  Knight  Co.,1  in  which  under 
the  act  "  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies  "  of  1890,  action  was  taken  against 
a  combination  of  sugar  manufactories  as  being  in  restraint 
of  the  freedom  of  inter-state  commerce.  There  again  it  was 
stated  by  the  court  that : 

"  It  cannot  be  denied  that  the  power  of  a  State  to  protect  the  lives, 
health,  and  property  of  its  citizens,  and  to  preserve  good  order  and  the 
public  morals,  '  the  power  to  govern  men  and  things  within  the  limits  of  its 
dominion,'  is  a  power  originally  and  always  belonging  to  the  States,  not 
surrendered  by  them  to  the  general  government,  nor  directly  restrained  by 
the  Constitution  of  the  United  States,  and  essentially  exclusive.  The  relief 
of  the  citizens  of  each  State  from  the  burden  of  monopoly  and  the  evils  re- 
sulting from  the  restraint  of  trade  among  such  citizens  was  left  with  the 
States  to  deal  with,  and  this  court  has  recognized  their  possession  of  that 
power  even  to  the  extent  of  holding  that  an  employment  or  business  carried 
on  by  private  individuals,  when  it  becomes  a  matter  of  such  public  interest 
and  importance  as  to  create  a  common  charge  or  burden  upon  the  citizen, 
in  other  words,  when  it  becomes  a  practical  monopoly,  to  which  the  citizen 
is  compelled  to  resort  and  by  means  of  which  a  tribute  can  be  exacted  from 
the  community,  is  subject  to  regulation  by  state  legislative  power.2 

"  It  is  vital  that  the  independence  of  the  commercial  power  and  of  the 
police  power,  and  the  delimitation  between  them,  however  sometimes  per- 
plexing, should  always  be  recognized  and  observed,  for  while  the  one  fur- 
nishes the  strongest  bond  of  union,  the  other  is  essential  to  the  preservation 
of  the  autonomy  of  the  States  as  required  by  our  dual  form  of  government ; 
and  acknowledged  evils,  however  grave  and  urgent  they  may  appear  to  be, 
had  better  be  borne,  than  the  risk  be  run,  in  the  effort  to  suppress  them, 
of  more  serious  consequences  by  resort  to  expedients  of  even  doubtful 
constitutionality."3 

After  this  restatement  of  the  imperiled  police  power  of 
the  States,  the  court  concluded  that  the  mere  manufacture 
of  goods  within  a  State  did  not  make  them  articles  of  inter- 
state commerce,  and  that  they  were  not  subject  to  the  power 
of  Congress   under   the    commerce    clause  until    they  had 

1  (1894)  156  U.  S.  1.       2p.  n.       3p.  13. 
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actually  become  subjects  of  such  commerce,  by  transporta- 
tion.    This  was  in  1894. 

On  the  second  of  March,  1895,  Congress  passed  an  Act1 
entitled  "  an  Act  for  the  suppression  of  Lottery  Traffic 
through  national  and  inter-state  commerce  and  the  postal 
service,  subject  to  the  jurisdiction  and  laws  of  the  United 
States,''  and  this  Act  provided  that  any  person  who  should 
cause  to  be  "  deposited  in  or  carried  by  the  mails  of  the 
United  States,  or  carried  from  one  State  to  another  in  the 
United  States  any  paper,  certificate,  etc.,  purporting  to  be 
or  represent  a  ticket,  chance  or  share,  etc.,  in  a  lottery,  or 
shall  cause  any  advertisement  of  such  lottery  to  be  depos- 
ited in  or  carried  by  the  mails  or  transferred  from  one 
State  to  another"  shall  be  punishable  by  fine  or  imprison- 
ment or  both.  Certain  individuals  shipped  lottery  tick- 
ets by  the  Wells- Fargo  Express  from  Dallas,  Texas,  to 
Fresno,  California,  and  were  indicted  and  put  under  arrest. 
The  case  came  before  the  Supreme  Court  upon  habeas  cor- 
pus,2 and  it  was  there  contended  that  the  Act  of  Congress 
was  not  justified  by  the  constitutional  investiture  of  author- 
ity to  regulate  commerce,  but  that  the  intention  and  pur- 
pose of  Congress,  as  plainly  stated  in  the  title  of  the  Act, 
was  to  suppress  lotteries,  and  that  the  suppression  of  lot- 
teries or  of  any  other  harmful  or  supposedly  harmful  busi- 
ness is  essentially  an  exercise  of  the  police  power,  expressly 
reserved  to  the  several  States.  On  behalf  of  the  Govern- 
ment it  was  contended  that  the  power  given  to  Congress 
was  absolute  over  all  intercourse,^  and  included  a  right 
to  an  absolute  prohibition  of  whatever  the  Federal  Con- 
gress considered  as  immoral  or  unsafe  trade  throughout 
the  Republic,  in  the  exercise  of  a  necessary  Federal  police 
power  which  belongs  to  the  Republic.4 

This  contention  was  upheld  by  the  court  with  the  dis- 
sent of  four  members  and  the  concurrence  of  five.  The 
argument  is  made  in  the  opinion  that  lottery  tickets  are  the 
subject  of  interstate  commerce,  although  lottery  tickets 
were,  in  both  of  the  States  mentioned,  unlawful  and  pro- 
hibited. 

1  28  Stats.  963.         -  Lottery  Case  (1903)  188  U.  S.  321. 
V  337-         4P-  344- 
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"  We  are  of  opinion  that  lottery  tickets  are  subjects  of  traffic  and 
therefore  are  subjects  of  commerce,  and  the  regulation  of  the  carriage  of 
such  tickets  from  State  to  State  at  least  by  independent  carriers,  is  a  regu- 
lation of  commerce  among  the  several  States."1 

In  answer  to  the  argument  that  the  statute  in  question 
did  not  regulate  nor  pretend  to  regulate  the  carrying  of 
lottery  tickets  from  State  to  State,  but  made  such  carriage 
a  crime  and  prohibited  it  altogether,  inflicting  fine  and  im- 
prisonment upon  those  who  should  undertake  it,  the  query 
was: 

"  Are  we  prepared  to  say  that  a  provision  which  is,  in  effect,  a  prohibi- 
tion of  the  carriage  of  such  articles  from  State  to  State  is  not  a  fit  or  ap- 
propriate mode  for  the  regulation  of  that  particular  kind  of  commerce," 
and  "  may  not  Congress  for  the  protection  of  the  people  of  all  the  States, 
and  under  the  power  to  regulate  interstate  commerce,  devise  such  means, 
within  the  scope  of  the  Constitution,  and  not  prohibited  by  it,  as  will  drive 
that  traffic  out  of  commerce  among  the  States  ?  "2 

The  query  was  answered  in  the  affirmative  upon  the 
ground  that  Congress  in  enacting  that  statute  shared  no 
doubt  the  views  of  the  court  as  theretofore  expressed  in 
Phalen  v.  Virginia,3  that 

"  The  suppression  of  nuisances  injurious  to  public  health  or  morality 
is  among  the  most  important  duties  of  government,"  and  that  "  '  Expe- 
rience has  shown  that  the  common  forms  of  gambling  are  comparatively 
innocuous  when  placed  in  contrast  with  the  widespread  pestilence  of  lot- 
teries'  "  and  "that  authority  given  by  legislative  enactment  to  carry  on  a 
lottery,  although  based  upon  a  consideration  in  money,  was  not  protected 
by  the  contract  clause  of  the  Constitution ;  this,  for  the  reason  that  no 
State  may  bargain  away  its  power  to  protect  the  public  morals,  nor  excuse 
its  failure  to  perform  a  public  duty  by  saying  that  it  had  agreed,  by  legis- 
lative enactment,  not  to  do  so."4 

Congress,  it  was  suggested,  under  the  power  to  regu- 
late commerce  could  provide  that  such  commerce  should 
not  be  polluted  by  the  carrying  of  lottery  tickets,  in  the 
same  manner  that  a  State  could  undertake  legislation  for 
the  suppression  of  lotteries  within  its  own  limits,5  and  that 
Congress  by  the  act  in  question  had 

lp.  354.        2p.  355.        3(i85o)  8  How.  163,  168. 

4I3P-  355-  356-  citing  Stone  v.  Mississippi  (1879)  101  U.  S.  814;  Doug- 
las v.  Kentucky  (1897)  168  U.  S.  488. 
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"  only  legislated  in  respect  of  a  matter  which  concerns  the  people  of  the 
United  States,  *  *  *  for  the  purpose  of  guarding  the  people  of  the 
United  States  against  the  'widespread  pestilence  of  lotteries.'  "l 

The  power  was  exercised  it  was  said,  not  in  hostility  to 
the  State,  but  supplementing  the  action  of  those  States  which 
had  for  the  protection  of  public  morals  prohibited  the 
drawing  of  lotteries  or  the  circulation  of  lottery  tickets 
within  their  respective  limits.  It  might  be  suggested  that 
commerce  can  only  be  had  in  the  recognized  and  admitted 
articles  of  commerce,  as  was  said  in  a  previous  case,  ar- 
ticles which  universal  commercial  usage  recognizes  as  the 
subjects  of  commerce,  and  that  commerce  cannot  be  predi- 
cated of  transactions  in  articles  the  use  of  which  is  branded 
as  a  crime.  At  the  same  time  that  the  exercise  of  this 
power  was  justified  as  a  means  of  striking  down  an  immoral 
traffic,  the  court  says  that  it  is  bound  to  recognize  lottery 
tickets  as 

"  subjects  of  exchange,  barter  and  traffic,  and  that  whatever  our  individual 
views  may  be  as  to  the  deleterious  or  dangerous  qualities  of  particular 
articles,  we  cannot  hold  that  any  articles  which  Congress  recognized  as 
subjects  of  commerce  are  not  such."2 

Until  this  case  shares  the  fate  of  many  other  cases  in  the 
same  court,  and  in  the  course  of  time  is  overruled  or  set  at 
naught,  it  is  a  conclusive  answer  to  the  question  which 
forms  the  title  to  this  paper,  to  wit:  "  Is  there  a  Federal 
Police  Power?''  Indeed  it  is  an  answer  to  a  further  ques- 
tion suggested  by  the  first.  "  Does  such  Federal  Police 
Power,  it  it  exists,  trench  upon  and  extinguish  the  exercise 
of  the  State  Police  Power  which  the  States  had  supposedly 
reserved  to  themselves  ?"  and  this  also  it  answers  in  the 
affirmative. 

But  the  case  did  not  rest  there,  and  in  answer  to  the 
suggestion  that  to  uphold  the  law  of  Congress  in  that  case 
would  lead  necessarily  to  the  conclusion  that  "  Congress 
may  arbitrarily  exclude  from  commerce  among  the  States 
any  article,  commodity  or  thing,  of  any  kind  or  nature,  or 
however  useful  or  valuable,  which  it  may  choose, — no  mat- 
ter with  what  motive, — to  declare  that  it  shall  not  be  carried 
from  one  State  to  another,"  the  court  answered  :  "  It  will  be 

*P-  357-        2P-  361. 
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time  enough  to  consider  the  constitutionality  of  such  legis- 
lation when  we  must  do  so.  The  present  case  does  not 
require  the  court  to  declare  the  full  extent  of  the  power  that 
Congress  may  exercise  in  the  regulation  of  commerce 
among  the  States,'*  and  then  added  the  comforting  assur- 
ance that  :  "  The  power  of  Congress  to  regulate  commerce 
among  the  States,  although  plenary,  cannot  be  deemed 
arbitrary,  since  it  is  subject  to  such  limitations  or  restric- 
tions as  are  prescribed  by  the  Constitution.''1  The  dissent- 
ing opinion  of  the  Chief  Justice,  concurred  in  by  three  of 
his  associates,  concludes  that  the  decision  ignores  the  limi- 
tations of  the  Constitution  which  should  not  be  "enlarged 
because  of  present  views  of  public  interest,"  and  considers 
the  law  as  one  passed  by  Congress  "under  the  pretext  of 
executing  its  powers  to  pass  laws  for  the  accomplishment 
of  objects  not  entrusted  to  the  Government,''  concluding 
with  the  statement  that  the  decision  is 

"  inconsistent  with  the  views  of  the  framers  of  the  Constitution,  and  of 
Marshall,  its  great  expounder.  Our  form  of  government  may  remain  not- 
withstanding legislation  or  decision,  but,  as  long  ago  observed,  it  is  with 
governments,  as  with  religions,  the  form  may  survive  the  substance  of  the 
faith."2 

This  might  well  be  considered  a  finality  as  to  the  prob- 
lem or  question  suggested  as  the  subject  of  this  paper,  and 
yet  Congress  has  gone  farther. 

Under  an  "  Act  to  Prevent  Importation  of  Impure  and 
Unwholesome  Tea,"  passed  March  2nd,  1897,  solely  for  the 
protection  of  the  individual  and  not  necessary  to  the  pro- 
tection or  maintenance  of  the  Federal  Government,  or  for 
the  public  safety,  the  attempt  has  been  made  and  the  power 
exercised  to  restrain  the  liberty  of  the  citizen  to  trade  in 
tea, — not  tea  of  a  deleterious  or  unwholesome  character,  but 
of  a  certain  quality  or  flavor.  Under  this  law  the  Secretary 
of  the  Treasury  is  authorized  through  a  Board  of  Tea 
Testers  to  establish  the  grades  of  tea,  the  importation  of 
which  shall  be  permitted,  and  these  gradings  are  made,  not 
upon  the  basis  of  purity  or  wholesomeness,  but  upon  the 
basis  of  quality  or  flavor. 

The  question  arises  under  this  law,  and  I  cannot  con- 

1  pp.  362,  363.        2PP.  372,  375. 


586  COLUMBIA  LAW  REVIEW. 

ceive  that  it  can  arise  in  a  more  complete  and  conclusive 
manner,  whether  the  courts  may  determine  the  propriety 
of  such  an  exercise  of  power  by  Congress,  or  whether  they 
must  bow  to  any  exercise  of  a  power  which  has  been  con- 
ceded to  be  plenary,  and  to  which,  although  it  has  been 
said  that  it  cannot  be  arbitrary,  no  limits  have  been  indi- 
cated. In  the  regulation  of  commerce  it  is  said  that  Con- 
gress may  prohibit  the  importation  of  all  teas,  and  the 
query  arises  whether  it  may,  for  the  purpose  of  preserving 
the  health  of  the  citizens  of  New  York,  prohibit  the  im- 
portation of  tea,  admittedly  pure  and  wholesome,  but  not 
of  a  quality  or  flavor  to  commend  it  to  the  palate  of  the 
tea  testers  appointed  by  the  Secretary  of  the  Treasury  to 
establish  a  standard  of  exclusion.  Does  such  legislation 
come  under  the  protection  of  the  doctrine  thus  referred  to 
in  Powell  v.  Pennsylvania.1  "  If  all  that  can  be  said  of  this 
legislation  is  that  it  is  unwise  or  unnecessarily  oppressive 
to  those  manufacturing  the  article  of  food,  their  appeal 
must  be  to  the  legislature  or  to  the  ballot-box,  not  to  the 
judiciary,"  or  is  it  to  be  put  under  the  ban  of  the  Constitu- 
tion as  expressed  in  the  same  case,  because  by  such  an  Act 
the  "  legislature  under  the  pretence  of  guarding  the  public 
health,  the  public  morals,  or  the  public  safety,  should  invade 
the  rights  of  life,  liberty,  or  property,  or  other  rights, 
secured  by  the  Supreme  Law  of  the  Land."  Does  it 
come  under  the  condemnation  of  the  language  taken  from 
Smyth  v.  Ames,2  which  tells  us  that  "  the  idea  that  any 
legislature,  State  or  Federal,  can  conclusively  determine  for 
the  people  and  for  the  courts  that  what  it  enacts  in  the 
form  of  law,  or  what  it  authorizes  its  agents  to  do,  is  con- 
sistent with  the  fundamental  law,  is  in  opposition  to  the 
theory  of  our  institutions,"3  or,  to  recur  to  the  suggestion 
in  the  Lottery  Cases,  does  it  come  within  what  the  court 
there  was  unwilling  to  circumscribe:  "The  full  extent  of 
the  power  that  Congress  may  exercise  in  the  regulation  of 
commerce  among  the  States."4 

1  (1887)  127  U.  S.  678.         2  (1898)  169  U.  S.  466.        3p.  507. 

4  This  case  was  decided  on  the  23d  day  of  February,  1904,  upholding 
the  constitutionality  of  the  act  of  Congress.  Buttfield  v.  Stranahan,  192 
U.  S.  470. 
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Resume. 

There  seems,  on  the  whole,  to  have  been  some  difficulty 
in  the  establishment  of  a  rule  as  to  the  exercise  of  Federal 
Police  Power,  and  as  to  the  measure  in  which  such  exercise 
supersedes  the  police  power  of  the  State ;  the  pendulum 
has  oscillated  between  two  extremes  and  like  a  self-regis- 
tering instrument,  has  left  various  indications  of  the  pre- 
vailing sentiment  of  the  moment;  perhaps  in  this  gentle 
swaying  of  the  instrument  lies  our  security  against  too 
rigid  a  construction  of  the  respective  rights  and  obligations 
of  citizen  and  State,  and  central  authority  ;  however  that 
may  be,  my  function  in  this  paper  will  end  by  an  indication 
of  some  of  the  variations  which  the  instrument  has  regis- 
tered, leaving  the  reader  to  determine  whether  its  action 
shows  any  marked  trend  in  one  direction,  or  the  happy 
faculty  of  meeting  the  exigencies  of  the  times  as  these  mani- 
fest themselves  in  the  universal  expression  of  the  popular 
will  and  the  national  needs. 

i.  All  that  was  within  local  circumscription  was  in  the 
power  of  the  State.  Its  internal  regulations  or  police  power 
was  reserved  intact. 

2.  This  power  was  left  intact  only  as  applied  to  matters 
concerning  solely  the  denizens  of  a  State  and  was  extinct  as 
to  the  exercise  of  any  legislative  function  that  could  reach 
intercourse  with  other  States  or  with  foreign  ports. 

3.  All  police  powers,  even  over  means  of  inter-commu- 
nication with  other  States  or  with  foreign  ports  remained 
within  the  province  of  the  State,  until  Congress  saw  fit  to 
exercise  over  the  same  domain  the  powers  vested  in  it  by 
the  Constitution. 

4.  The  police  powers  of  the  State  might  be  exercised 
upon  subjects  kindred  to  inter-state  or  foreign  commerce, 
so  long  as  they  were  not  a  direct  interference  with  such 
commerce  ; — incidental  interference  with  some  of  the  agen- 
cies of  commerce,  was  not  an  assumption  of  powers  reserved 
to  Congress. 

5.  Even  when  Congress  has  not  made  any  regulations 
with  reference  to  the  subjects  confided  to  it,  the  States  may 
not  exercise  any  dominion  over  such  subjects,  even  in  the 
use   of  police  powers    for  its  internal  government,  as  the 
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silence  of  Congress  must  be  taken  as  an  indication  that  no 
regulations  are  to  be  made  with  reference  to  the  subject. 

6.  The  police  powers  of  the  State  are  therefore  extinct 
so  far  as  their  exercise  bears  upon  any  of  the  subjects 
entrusted  to  Congress  by  the  Constitution,  notably  upon 
any  inter-communication  between  the  States  or  with  for- 
eign parts. 

7.  In  the  execution  of  the  powers  over  commerce  and 
over  the  mails,  Congress  may  enact  laws  which  regulate 
internal  affairs  of  States  that  are  in  any  way  dependent  upon 
or  connected  with  communication  with  the  exterior; — such 
as  the  introduction  into  the  State  of  any  articles  of  food, 
drugs,  &c,  the  control  of  navigable  waters,  the  protection 
of  health  by  quarantine  laws,  &c. 

Paul  Fuller. 
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NOTES. 


State  Laws  in  Federal  Courts  of  Equity. — The  supremacy  of 
federal  over  State  jurisprudence  seems  to  have  been  extended  by  a 
recent  case  in  the  Circuit  Court  of  Appeals.  James  v.  Gray  (1904) 
131  Fed.  401.  By  the  Massachusetts  Enabling  Acts  a  married 
woman  may  contract  with  reference  to  her  separate  estate  as  if  sole, 
but,  in  the  words  of  the  statute,-  "she  shall  not  be  authorized  hereby 
to  make  contracts  with  her. husband."  Conceding  that  under  the 
Massachusetts  decisions  on  this  statute  a  contract  between  a  married 
woman  and  her  husband  with  reference  to  her  separate  estate  could 
not  be  enforced  in  equity,  the  federal  court  finds  that  under  the  rules 
of  general  equity  jurisprudence  such  a  contract  could  be  enforced, 
and  it  holds  that  these  rules  must  govern  in  a  federal  court,  notwith- 
standing the  Massachusetts  adjudications. 

When  our  federal  judiciary  was  created  the  circuit  courts  were 
given  the  powers  of  the  courts  of  Kings  Bench  and  of  Chancery  in 
England  at  the  time  the  Constitution  was  adopted,  and  in  trials  at 
common  law  the  laws  of  the  several  States  were  made  rules  of  decision 
by  the  creating  statute,  except  in  cases  where  they  would  not  apply 
or  were  in  conflict  with  the  Constitution,  treaties  or  statutes  of  the 
United  States.  1  U.  S.  Rev.  Stat.  §  721.  State  statutes  affecting 
equity  in  its  concurrent  jurisdiction  were  early  held  to  have  no  effect 
on  the  federal  courts,  Robinson  v.  Campbell  (1818)  3  Wheat.  212,  and 
the  proposition  that  remedies  and  procedure  in  these  courts  cannot 
be  controlled  by  State  laws  has  been  frequently  affirmed  in  subse- 
quent cases.  Kir by  v.  Railroad  (1886)  120  U.  S.  130.  In  many  of 
these  cases,  though  the  decisions  were  on  questions  of  remedy,  the 
language  has  been  broad  enough  to  indicate  freedom  from  control  in 
the  original  jurisdiction  of  federal  equity  courts  as  well;  U.  S.  v. 
Howland  (18 19)  4  Wheat.  108,  115  ;  Brine  v.  Insurance  Co.  (1877) 
96  U.   S.   627,  but,    in  Meade  v.    Beale  (1850)  Taney    393,  it  was 
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held  that  recognition  of  a  right  in  the  jurisprudence  of  a  State  was 
essential  to  its  enforcement  in  a  federal  court  of  equity,  even  though 
the  position  of  the  courts  in  that  State  was  opposed  to  that  main- 
tained under  the  rules  of  general  equity  jurisprudence  ;  and  this  dis- 
tinction has  had  a  determining  influence  in  subsequent  decisions. 
Fleitas  v.  Richardson  (1892)  147  U.  S.  550;  In  re  Talbot  (1901)  no 
Fed.  924.  The  prevailing  judges  in  the  principal  case  seem  to  feel 
that  their  decision  is  not  altogether  incompat'ble  with  this  distinc- 
tion, but  that,  as  a  married  woman's  separate  estate  is  regarded  by 
the  Massachusetts  courts  as  a  proper  subject  of  equity  jurisdiction, 
the  refusal  of  those  courts,  though  based  upon  the  words  of  the 
statute  above  quoted,  to  protect  it  in  such  a  case  as  that  under  con- 
sideration, is  to  be  considered  as  being  in  the  nature  of  the  denial  of 
a  remedy.  But,  apart  from  this,  they  declare  that  it  remains  for  the 
federal  courts  not  only  to  occupy  the  field  of  equitable  rights  accord- 
ing to  their  own  rules,  but  also  to  determine  what  are  the  boundaries 
of  that  field.  Admitting  this  to  be  so,  it  may  be  said  that  the  federal 
courts  are  extending  rather  than  occupying  the  field  of  their  juris- 
diction, when  they  set  aside  State  rules  in  matters  which  are  essen- 
tially local  and  in  respect  of  which  the  federal  courts  are  held 
to  be  bound  by  the  State  adjudications.  Lippincott  v.  Mitchell 
(1876)  94  U.  S.  767;  Allen  v.  Massey  (1872)  17  Wall.  351.  The 
decisions  in  these  cases  related  to  questions  of  real  and  personal 
property,  but  such  questions  are  hardly  more  local  in  their  nature 
than  the  public  policy  of  the  State  with  reference  to  marriage  and  to 
the  property  rights  which  prevail  between  husband  and  wife;  and  it 
has  been  held  to  be  the  privilege  of  the  State  to  determine  its  own 
rules  of  policy  on  those  subjects.  See  Meister  v.  Moore  (1877)  96 
U.  S.  76;  Maynard  v.  Hill  (1887)  125  U.  S.  190.  This  privilege 
would  seem  to  be  encroached  upon  by  the  result  reached  in  the  prin- 
cipal case. 


New  Trials  after  Verdicts  of  Acquittal. — It  is  a  fundamental 
principle  of  the  common  law  that  no  one  can  be  placed  twice  in 
jeopardy  for  the  same  offence  and  in  a  slightly  modified  form  this 
principle  has  been  incorporated  into  our  national  Constitution. 
5th  Amend.  U.  S.  Const.  At  one  time  it  was  vigorously  insisted 
that  the  principle  should  be  made  to  apply  not  only  to  appeals  by 
the  State  after  an  acquittal,  but  to  the  defendant  after  a  conviction, 
and  that  the  right  of  appeal  in  each  case  should  be  denied.  U.  S. 
v.  Gilbert  (1834)  2  Sumn.  19.  The  later  and  more  general  view 
permits  the  defendant,  under  proper  conditions,  to  secure  a  new 
trial  after  conviction,  U.  S.  v.  Keen  (1839)  1  McLean  429,  but 
still  withholds  from  the  State  the  right  to  secure  a  new  trial  after  a 
proper  acquittal.  1  Bish.  Crim.  Law  §§  979,  992.  The  principle 
in  its  various  applications  governs  not  only  felonies  but  misde- 
meanors and  qui  tarn  actions  for  penalties.  Slate  v.  Solomons 
(  1834)  27  Am.  Dec.  469  and  note.  All  returns  of  not  guilty  by  a 
jury,  however,  are  not  acquittals  within  the  rule  which  prohibits  an 
appeal  by  the  State.  1  Chittv  Crim.  Law  *657.  In  qui  tam 
actions  for  penalties  the  plaintiff  may,  after  acquittal,  have  a  new 
trial  because  of  a  misdirection  by  the  judge  as  to  the  law,  or  because 
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of  fraud  or  malpractice  by  the  defendant.  State  v.  Solomons,  supra. 
Similar  limitations  upon  the  verdict  of  acquittal  in  trials  of  misde- 
meanors have  been  applied  in  the  following  cases:  failure  of  the 
defendant  to  give  proper  notice  of  trials,  Rex  v.  Furser  (1753)  Say. 
90;  material  irregularities  in  the  proceedings,  State  v.  Sivepson 
(1878)79  N.  C.  632;  keeping  away  witnesses,  Pruden  v.  Northrup 
(1789)  1  Root  93.  The  limitations  upon  the  rule  as  applied  to 
felonies,  however,  are  not  so  clearly  defined,  as  few  cases  involving 
the  precise  point  have  come  before  the  courts.  The  principles  gov- 
erning them  are  to  be  found  rather  in  cases  dealing  with  appeals  by 
the  defendant.  In  two  English  cases,  Reg.  v.  Millis  (1844)  10 
Clark  &  Fin.  534,  and  Reg.  v.  Chadwick  (1847)  !I  Q-  B.  205, 
appeals  were  entertained  after  irregular  acquittals  on  charges  of 
felony,  but  the  doctrine  of  these  cases  has  been  repudiated  in  the 
United  States,  U.  S.  v.  Sanges  (1 891)  144  U.  S.  310,  and  the  com- 
mon law  principle  reaffirmed  in  England,  Queen  v.  Russell  (1854)  3 
E.  &  B.  342.  According  to  a  dictum  of  Lord  Holt  in  King  v.  Bear 
(1698)  2  Salk.  646,  an  acquittal  secured  by  fraud  on  a  charge  of  per- 
jurv  was  no  bar  to  a  subsequent  action. 

The  theories  upon  which  an  improper  acquittal  is  held  to  be  no 
bar  to  a  subsequent  trial  of  the  defendant  for  the  same  offense  are 
that  jeopardy  though  once  begun  is  not  exhausted  by  an  improper 
acquittal,  Stale  v.  Lee  (1894)  48  Am.  St.  Rep.  202;  or  that  real 
jeopardy  never  began.  1  Bish.  Crim.  Law  §  1031.  However,  until 
a  proper  acquittal  has  been  pronounced  the  jeopardy  of  the  defend- 
ant is  not  such  as  will  avail  him  for  a  defense  in  a  subsequent  action, 
Cooley  Const.  Lim.  399.  The  cases  in  which  improper  acquittals 
were  held  to  be  no  bar  were  cases  in  which  the  acquittals  were  de- 
clared void  either  because  of  the  fraud  of  the  defendant  or  because 
of  circumstances  over  which  the  court  had  no  control.  The  ques- 
tion whether  an  improper  action  of  the  judge  will  render  an 
acquittal  void  appears  never  until  recently  to  have  been  precisely  ad- 
judicated. In  the  case  of  People  v.  Stall  (1904)  77  Pac.  818,  the 
trial  judge  had  directed  an  acquittal  immediately  after  the  opening 
statement  of  the  prosecution.  A  new  trial  was  granted,  the  court 
saying  that  by  an  act  so  clearly  without  his  authority  the  trial  judge 
had  lost  jurisdiction  and  the  acquittal  was  a  nullity.  The  jurisdic- 
tion of  a  court  in  rendering  a  judgment  is  a  limited  one.  In  re 
Bonner  (1893)  15  U.  S.  242.  A  mere  error  in  the  charge  to  the 
jury  is  not  ground  for  a  new  trial  after  an  acquittal;  but  the  acquittal 
can  be  secured  only  by  the  verdict  of  the  jury,  and  that  verdict  should 
not  be  rendered  until  after  the  evidence  of  at  least  one  side  is  in. 
Stephen  on  Pleading  *8^.  The  opening  statement  of  the  prosecu- 
tion is  not  evidence,  and  whether  or  not  that  statement  shall  be 
made  is  usually  optional  with  the  State.  A  direction  to  the  jury 
before  any  evidence  is  in  is  contrary  to  the  whole  theory  of  the  trial 
by  a  jury,  since  it  is  their  function  to  pass  upon  the  evidence,  and  it 
would  have  been  no  less  arbitrary  for  the  judge  in  the  principal  case 
to  have  directed  an  acquittal  before  any  statement  by  the  prosecution. 
An  acquittal  procured  in  a  court  without  jurisdiction  is  void.  People 
v.  Connor  (1894)  142  N.  Y.  130,  and  it  would  seem  that  the  same 
principle  should  govern  in  this  case. 
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The  Relation  of  an  Express  Messenger  to  the  Carrier. — That 
the  status  of  a  messenger  who  is  carried  in  an  express  car  under  a 
contract  between  the  carrier  and  the  express  company  is  not  more 
clearly  settled  seems  to  be  partly  due  to  the  loose  use  of  phrases 
indulged  in  by  some  judges  and  text-writers.  When  the  cases  first 
came  before  the  courts  the  messenger,  although  traveling  on  the  train 
without  payment  of  a  distinct  fare,  was  generally  held  to  be  a  passen- 
ger within  the  rules  of  negligence,  Yeomans  v.  Nav.  Co.  (1872)  44 
Cal.  71;  Blair  v.  Railroad  (187 6)  66  N.  Y.  313;  and  this  idea  still 
prevails  to  some  extent.  Brewery.  N.  Y.,  etc.,  R.  Co.  ( 1 89 1 )  124 
N.  Y.  59;  Browne,  Law  of  Bailments  150.  In  these  cases  the  mes- 
sengers had  not  contracted  to  release  the  carriers  from  liability  for 
negligence,  and  the  question  as  to  whether  such  a  contract  would  be 
void  as  against  public  policy  did  not  arise;  but  it  seems  doubtful,  if 
the  question  had  come  up,  whether  the  courts  would  have  gone  to 
the  length  of  declaring  that  messengers  were  passengers  within  the 
decision  in  Railroad  Co.  v.  Lockwood  (1873)  17  Wall.  357,  which 
held  that  a  carrier  could  not  limit  its  liability  for  negligence  toward 
a  passenger.  See  Blair  v.  Railroad,  supra.  It  is  not  necessary 
to  invoke  the  doctrine  of  carrier  and  passenger  in  order  to  sup- 
port these  cases,  for  negligence  on  the  part  of  the  railroad  company's 
employees  was  proved  in  each  case,  and  it  is  well  settled  that  the  law 
imposes  upon  every  person  who  undertakes  a  service  for  another  the 
duty  of  using  due  care  and  skill  in  its  performance.  Seybolt  v.  N.  Y., 
etc  ,  R.  Co.  (1884)  95  N.  Y.  562;  Fordyce  v.  Jackson  (1892)  56  Ark.  594. 
See  3  Columbia  Law  Review  115. 

When  the  United  States  Supreme  Court  decided  in  the  Express 
Cases  (1886)  117  U.  S.  1,  that  railroad  companies  were  not  common 
carriers  of  express  companies,  and  therefore  under  no  legal  obligation 
to  carry  the  business  or  messengers  of  the  express  companies,  Bates 
v.  Old  Colony  R.  (1888)  147  Mass.  255,  it  followed  that  an  express 
messenger  was  not  a  passenger  in  the  ordinary  sense  of  the  term.  Yet, 
since  the  carrier  had  assumed  the  duty  of  carrying  him,  it  would  be 
liable  for  an  injury  arising  from  negligence  unless  relieved  by  a  special 
contract.  Kenny  v.  N.  Y.  C,  etc.,  R.  Co.  (1899)  54  Hun,  143; 
Elliott  on  Railroads  1645.  Such  a  contract  would  not  contravene 
public  policy,  since  it  would  be  the  contract  of  a  private,  not  a  com- 
mon carrier,  and  the  parties  could  adopt  any  terms  they  chose.  Hos- 
mer  v.  Old  Colony  R.  (1892)  156  Mass.  506.  But  the  duty  of  the 
carrier  to  use  care  is  owed  to  the  messenger,  not  in  his  capacity  as  a 
servant  of  the  express  company  ^  but  as  an  individual,  and  hence  the 
contract  to  release  must  be  made  by  the  messenger  himself  or  some 
one  authorized  to  act  on  his  behalf.  Seybolt  v.  Railroad,  supra; 
Brewer  v.  Railroad,  supra.  It  has  been  suggested  in  several  cases 
that  this  authority  can  be  inferred  Irom  the  relation  of  master  and 
servant,  but  no  court  seems  to  have  gone  so  far  as  to  hold  this,  and 
the  facts  do  not  seem  to  fairlv  justify  it.  A  recent  case  in  the  Circuit 
Court  of  Appeals,  Long  v.  Lehigh  Valley  R.  Co.  (C  C.  A.,  2nd  Circ. 
1904)  130  Fed.  870,  is  illustrative  of  a  class  of  cases,  however,  where 
a  new  element  is  introduced,  and  where  the  decisions  are  against  the 
messenger.  In  them  the  express  company  contracts  to  release  the 
transportation  company  from  liability  for  injuries  to  messengers  arising 
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through  negligence  and  to  indemnify  the  transportation  company  for 
payments  it  may  have  to  make  to  the  messengers  on  account  of  such 
injuries.  The  express  company  also  makes  a  contract  with  the  mes- 
senger that  he  will  release  the  transportation  company  from  liability  to 
him  for  negligence  and  that  the  messenger  will  indemnify  the  express 
company  for  payments  it  may  have  to  make  under  its  contract  with 
the  transportation  company.  Under  these  circumstances  it  is  held  in 
Pittsburg,  etc.,  R.  Co.  v.  Mahoney  (1897)  148  Ind.  196,  that  the  m.s- 
senger  is  on  the  train  only  because  the  contract  between  the  compa- 
nies secures  to  him  the  privilege,  and  that  he  can  exercise  that  privi- 
lege only  with  the  limitations  imposed  in  the  contract  under  which 
it  is  granted.  But  the  rights  infringed  are  rights  of  person,  which 
only  the  messenger  can  surrender,  and  unless  his  contract  with  his 
employer  can  be  interpreted  as  authority  to  make  the  contract  in  his 
behalf  it  would  seem  that  he  had  not  been  deprived  of  them.  In 
Louisville,  etc.,  R.  Co.  v.  Kee/er  (1896)  146  Ind.  21,  the  messenger 
expressly  authorized  his  company  to  make  the  contract,  and  was  prop- 
erly held  to  be  bound  by  it;  but,  in  the  absence  of  an  express  author- 
ization, there  seems  to  be  nothing  in  a  contract  to  release  which  can 
be  interpreted  as  authority  to  the  promisee  to  act  as  agent  for  the 
promisor,  nor  does  it  seem  that  the  promise  to  indemnify  could  any 
more  accomplish  that  result.  In  McDermon  v.  So.  Pacific  Co.  (1903) 
122  Fed.  669,  the  messenger  expressly  assumed  the  obligations  of  the 
contract  between  the  companies;  but  where,  as  in  the  principal  cases 
it  appears  that  he  is  ignorant  of  the  existence  as  well  as  of  the  terms 
of  the  other  contract,  this  would  not  seem  to  be  a  proper  ground  for 
denying  him  recovery. 

In  the  principal  case  the  court  felt  bound  by  a  decision  in  the 
Supreme  Court.  Baltimore,  etc.,  R.  Co.  v.  Voigt  (1900)  176  U.  S. 
498.  There,  however,  the  court  was  engaged  in  a  discussion  of  these 
contracts  as  affected  by  public  policy,  and  though  the  decision  would 
govern  the  principal  case,  the  steps  to  reach  it  were  not  discussed. 
The  result  in  the  principal  case  has  been  very  generally  reached,  but 
the  courts  seem  to  have  had  trouble  in  finding  a  satisfactory  basis 
for  it. 


The  Construction  of  Statutes  Changing  the  Punishment  for 
Crime. — It  is  a  well  established  principle  of  statutory  construction 
that  a  statute  will  be  given  a  prospective  and  not  a  retrospective 
operation  except  in  cases  where  the  language  or  the  context  requires 
a  contrary  interpretation.  An  exception  to  this  rule  appears  to  be 
recognized  in  the  case  of  statutes  changing  the  law  in  regard  to  pun- 
ishment for  crime,  which  are  generally  construed  to  apply  to  all 
prosecutions,  regardless  of  the  time  of  the  commission  of  the  crime. 
Flaherty  v.  Thomas  (Mass.  1866)  12  Allen  428.  It  is  so  held  whether 
the  change  is  in  the  accused's  favor,  People  v.  Hayes  (1894)  140 
N.  Y.  484  ;  Commonwealth  v.  Kimball  (Mass.  1838)  21  Pick.  ^j$;  or 
against  him,  Medley,  Petitioner  (1890)  134  U.  S.  160;  Healdv.  State 
(J^53)  36  Me.  62,  and  whether  the  statute  repeals  prior  statutes  by 
implication,  or  repeals  "  all  acts  inconsistent,"  or  on  the  other  hand, 
repeals  certain  specified  statutes,  naming  them,  and  then  enacts  new 
provisions.      Garvey  v.  People  (1883)   6  Colo.  559;  State  v.  Daley 
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(1890)  29  Conn.  272.  It  is  apparent,  however,  that  if  the  change  is 
to  the  detriment  of  the  accused,  the  new  law  will  be  ex  post  facto,  and 
so  unenforceable  ;  and  the  same  result  will  be  reached  if  the  prior 
statute  is  expressly  repealed  and  new  provisions  enacted,  though  the 
new  provisions  are  not  as  severe  as  the  former  ones.  State  v.  Daley, 
supra. 

Since  the  result  in  these  cases  is  to  leave  no  statute  in  force  under 
which  to  punish  crimes  committed  but  not  punished  before  the  new 
statute  went  into  effect,  it  has  been  customary  to  put  in  these  statutes 
a  "saving  clause"  whereby  it  is  provided  that  prosecutions  for  crimes 
already  committed  shall  not  be  affected,  and  in  some  States  the  legis- 
lature has  provided  that  all  statutes  not  expressly  providing  to  the 
contrary  shall  be  so  construed.  But  in  a  recent  case  in  Michigan,  In 
re  Lambrecht  (1904)  100  N.  W.  606,  the  same  result  was  reached  in  a 
more  novel  way.  In  that  case,  the  statute  provided  that  sentences 
should  be  indeterminate  instead  of  determinate,  and  raised  the  mini- 
mum sentence,  thus  becoming  ex  post  facto  if  applied  to  crimes 
committed  before  it  went  into  effect.  Under  the  general  rule  of 
construction  above  stated  there  could  have  been  no  conviction. 
The  court  however  held  that  even  in  the  absence  of  a  saving  clause, 
the  statute  did  not  apply  to  crimes  already  committed. 

While  the  cases  do  not  in  general  go  into  the  reasons  for  holding 
such  statutes  retrospective,  it  has  been  suggested  that  the  basis  of  the 
rule  is  to  be  found  in  the  fact  that  since  statutes  relating  to  punish- 
ment for  crime  are  statutes  dealing  with  remedy  as  distinguished  from 
right,  it  will  be  presumed  that  the  legislature  intended  them  to  be  re- 
troactive so  as  to  make  the  law  as  to  remedy  uniform.  Bishop  on 
Stat.  Crimes,  3d.  ed.,  §§  175,  176,  183.  The  reason  why  statutes  re- 
lating to  right  are  construed  as  prospective  is  not  however  because 
they  affect  the  technical  right,  but  because  it  is  not  a  reasonable  inter- 
pretation of  the  legislative  intent  that  new  rights  or  obligations  shall 
attach  to  completed  transactions,  unless  the  legislature  has  clearly  so 
expressed  itself.  In  the  ordinary  case  it  is  reasonable  to  presume  that 
the  legislature  intended  to  offer  the  same  remedy  to  all  suitors;  but 
the  intent  of  the  legislature  is  to  be  derived  from  the  nature  of  the 
statute  in  each  case  and  that  intention  is  determined  nut  by  the  appar- 
ent but  by  the  real  nature  of  the  law.  If,  as  would  seem  to  be  the 
case  in  statutes  changing  the  punishment  for  crime,  the  change  intro- 
duced by  the  statute  though  in  some  aspects  one  of  remedy,  materi- 
ally affects  the  right,  the  reason  for  intending  that  it  shall  operate  as 
other  laws  affecting  remedy  fails,  and  the  legislature  should  be  pre- 
sumed to  intend  that  only  a  prospective  operation  be  given. 

The  construction  put  by  the  courts  on  the  constitutional  provision 
forbidding  the  passige  of  ex  post  facto  laws  indicates  that  laws  affect- 
ing punishment  are  substantially  laws  affecting  right.  Not  all  laws 
relating  to, past  crimes  will  be  unconstitutional.  A  law  changing:  the 
jurisdictions  of  courts,  Jaquinsv.  Convnonivealth  (Mass.  1882)  9  Cush. 
279,  or  affecting  mere  procedure,  Gut  v.  State  (1869)  9  Wall.  35,  will 
be  upheld  ;  but  laws  changing  punishment  have  been  held  unconstitu- 
tional, and  this  distinction  cannot  be  maintained,unless  laws  affecting 
punishment  are  to  an  extent  laws  affecting  the  right.  If  in  these  cases 
laws  changing  punishment  are  treated  as  laws  affecting  the  right,  it 
would  seem  that  these   laws  should   be  so  treated    in    determining 
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whether  they  were  intended  to  have  a  prospective  or  retrospective 
operation.  In  this  way  the  advanced  position  of  the  court  in  the 
principal  case  would  be  reached,  and  the  practical  results  which  have 
proved  objectionable  in  the  application  of  the  general  would  be 
avoided. 

Preferences  in  Bankruptcy  between  Partnership  and  Individ- 
ual Creditors. — Few  rules  in  the  law  of  bankruptcy  have  been  more 
vigorously  attacked  than  the  one  which  denies  to  creditors  of  a  bank- 
rupt partnership  the  right  to  participate  in  the  estate  of  an  insolvent 
member,  until  his  individual  creditors  have  been  satisfied;  see  Story 
on  Partnership  §  382,  Burdick's  Law  of  Partnership,  p.  273,  Pollock's 
Digest  of  the  Law  of  Partnership,  p.  146,  but  the  rule  is  well  estab- 
lished in  the  law,  and,  with  logical  strictness,  it  h^sbeen  applied  even 
to  cases  where  the  partnership  asstts  were  insignificant,  Ex  parte 
Peakc  ( 1 8 1 4 )  2  Rose  54,  and  where  they  were  consumed  in  the  costs 
of  the  proceeding  Ex  parte  Kennedy  (1852)  2  De  G.  M.  &  G.  228. 
Where,  however,  there  are  no  partnership  assets  at  all  and  all  the 
members  are  insolvent  this  strictness  is  relaxed  and  partnership  cred- 
itors are  allowed  to  share  pari  passu  with  the  individual  creditors. 

At  common  law  partnership  creditors  had  priority  over  individual 
creditors  in  partnership  assets  and  equal  rights  with  them  in  individual 
assets,  while  individual  creditors  were  subordinated  to  partnership 
creditors  in  partnership  assets.  The  bankruptcy  rule  is  an  attempt  to 
equalize  the  rights  of  these  sets  of  creditors,  and  it  has  received  earnest 
support  in  principle  by  several  courts.  Rodgers  v.  Meranda  (1857)  7 
Oh.  St.  179.  There  has  been  no  general  concurrence  in  any  one  of 
the  reasons  advanced,  however,  and  it  seems  that  the  explanation  now 
most  generally  accepted  is  that  the  rule  is  not  founded  on  principle, 
hut  was  adopted  for  convenience,  and  was  perpetuated  to  preserve  uni- 
formity in  the  decisions.  In  re  Wilcox  (1899)  94  Fed.  84.  The  ex- 
ception to  it  seems  to  be  a  purely  arbitrary  limitation  and  without  any 
justification  which  would  not  destroy  the  rule  in  its  whole  extent ;  but 
whatever  may  be  said  of  the  general  rule,  the  exception  is  in  strict  ac- 
cord with  the  common  law  rights  of  the  parties,  and  few  courts  have 
refused  to  admit  it  along  with  the  general  rule,  while  in  several  juris- 
dictions the  rule  has  been  repudiated  and  the  common  law  rights  of 
the  parties  allowed  to  prevail  as  they  do  under  the  exception.  Camp 
v.  Grant  { 1 851)  21  Conn.  41. 

The  application  of  the  anomalous  rule  and  its  illogical  though 
well-settled  exception  seem  to  be  the  explanation  of  a  recent  case  in 
the  District  Court  for  the  Western  District  of  New  York.  In  re  Janes 
(1904)  128  Fed.  527.  The  Bankruptcy  Act  of  1901,  U.  S.  Comp.  St. 
1901,  p.  3424,  provides  in  terms  that  the  assets  of  the  individual  shall 
go  to  his  separate  creditors  and  partnership  assets  to  partnership 
creditors,  and  that  each  class  shall  be  entitled  to  the  surplus  from  the 
other  estate  ;  but  this  court  holds,  in  accordance  with  the  common 
law  doctrine,  that  where  there  are  no  assets  of  the  bankrupt  partner- 
ship and  the  members  are  insolvent  the  partnership  creditors  may 
share  equally  with  the  individual  creditors.  In  any  other  light  than 
that  furnished  by  the  course  of  the  decisions  before  the  bankruptcy  act 
contained  any  express  provision  on  the  question,  the  decision  would 
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seem  to  be  an  entirely  unjustifiable  limitation  on  the  rule  declared  in 
the  statute  and  logically  repugnant  to  that  rule  ;  but  on  the  principle 
of  interpreting  statutes  under  the  guidance  of  the  common  law,  the 
court  would  seem  properly  to  require  an  explicit  declaration  from  the 
legislature  before  abandoning  the  exception. 


The  Destruction  of  Municipal  Corporations  Where  Contract 
Obligations  are  Threatened. — The  courts  seem  very  cautious  in 
conceding  that  the  obligations  of  contracts  can  be  impaired  by  legis- 
lative action,  yet  since  the  case  of  Meriwether  v.  Garrett  (1880)  102 
U.  S.  472,  it  appears  to  be  settled  that  the  legislature  has  this  power 
when  it  is  incidental  to  the  abolition  of  a  municipal  corporation.  Be- 
ing but  a  part  of  the  machinery  employed  in  carrying  on  the  affairs  of 
the  State,  Laramie  Co.  v.  Albany  Co.  (1S73)  112  Mass.  200,  a  muni- 
cipal corporation  is  necessarily  under  the  sole  control  of  the  legisla- 
ture, and  it  would  be  a  usurpation  of  legislative  functions  for  the  courts 
to  attempt  to  supervise  that  control.  Only  the  Constitution  can  fix 
the  limits  of  legislative  activity.  The  power  of  taxation  has  frequently 
been  held  to  be  a  governmental  function  and  within  the  control  of  the 
legislature.  It  is  held  that  this  power  can  be  controlled  by  contract 
so  as  to  be  within  the  protection  of  the  constitution,  Von  Hoffman  v. 
City  0/ Quincy  (1866)  4  Wall.  535  ;  but  it  seems  to  be  recognized 
that  this  is  an  anomalous  line  of  decisions,  and  the  broad  proposition 
that  the  State  cannot  surrender  control  of  its  inherent  powers  of 
government  has  been  frequently  affirmed.  Cooley's  Const.  Lim.  7th 
ed.  395.  It  would  seem  therefore  that  unless  a  contract  with  a  muni- 
cipal corporation  can  be  brought  within  the  decisions  on  the  power 
of  taxation  its  obligations  cannot  be  protected  by  the  Constitution 
from  the  free  exercise  of  legislative  discretion,  and  that  if  no  relief  for 
creditors  is  provided  by  the  legislature  the  courts  can  give  none. 

This  seems  to  have  been  the  reasoning  and  the  decision  in  Mer- 
riwether  v.  Garrett,  and  it  seems  necessarily  to  involve  a  power  in 
the  legislature  to  impair  the  obligation  of  a  contract,  though  as  in  a 
recent  case,  Ex  parte  Folsom  (1904)  131  Fed.  496,  the  courts  have 
frequently  suggested  that  there  can  be  no  such  power.  A  distinc- 
tion, however,  has  been  drawn  between  the  total  annihilation  of  a 
municipal  corporation  and  a  mere  change  in  its  form  and  powers. 
Where  it  has  been  merged  with  another  corporation  its  debts  follow 
and  the  merged  corporation  is  responsible  for  them.  Mobile  v.  Wat- 
son (1886)  116  U.  S.  289.  So  also  if  the  old  corporation  continues 
to  exist  the  legislature  cannot  relieve  it  of  its  debts  or  prevent  their 
enforcement  if  there  are  officers  and  machinery  enough  to  act,  Wolff 
v.  New  Orleans  (1880)  103  U.  S.  358,  and  this  was  found  to  be  the 
result  in  the  principal  case,  though  the  officers  authorized  to  act 
were  primarily  officers  of  another  corporation.  But  if,  as  in  the  Mer- 
riwether  case  the  corporation  has  been  so  completely  absorbed  back 
into  the  State  as  to  leave  no  machinery  or  powers  on  which  the 
court,  may  attack  its  decree,  it  would  seem  that  creditors  can  hold  the 
private  property  of  the  corporation  and  that  beyond  this  they  are 
helpless.  The  feudal  idea  of  a  vested  right  in  the  exercise  of  the 
powers  of  government  has  not  found  tavor  in  our  courts. 


RECENT  DECISIONS. 

Administrative  Law — Changing  Compensation  of  Officers.  The  salary 
of  the  petitioner,  a  justice  of  the  peace,  was  secured  through  fees.  An 
article  of  the  State  constitution  prohibited  the  increase  of  an  officer's 
compensation  after  his  election,  and  during  his  term  of  office.  By  statute, 
the  compensation  of  justices  of  the  peace  was  changed  from  tees  to  a 
monthly  salary.  Under  this  statute  the  petitioner  sues  for  bis  salary.  Held, 
since  the  facts  do  not  show  that  there  was  an  actual  increase  of  salary, 
the  act  is  constitutional,  for  it  changes  the  mode,  and  not  the  amount  of 
compensation.     McCauley  v.  Culbert  (Cal.  1904)  77  Pac.  923. 

In  the  absence  of  constitutional  prohibition  the  legislature  has  full 
power  to  change  the  salary  or  compensation  attached  to  an  office.  People 
ex  rel.  Murphy  v.  Lippincott  (1873)  67  111.  333.  It  is,  however,  very 
general  for  the  constitution  to  prohibit  either  increase  or  decrease  of 
compensation  during  the  term  of  office.  Gross  v.  Kenfield  (1881)  57  Cal. 
626;  Cox  v.  Burlington  (1876)  43  la.  612.  And  then  any  attempt  by 
the  legislature  to  alter  the  compensation  will  be  unconstitutional.  See 
Rooneyv.  Supervisors  (1876)  40  Wis.  1.  The  principal  case  presents  a 
situation  where  all  the  Constitution  prohibited  was  an  increase  of  salary, 
and  since  the  facts  did  not  show  that  the  change  from  fees  to  a  monthly 
salary  was  an  increase,  no  case  of  unconstitutionality  was  established. 

Agency — Revocation  by  Death  of  Principal.  The  plaintiff  sought  to 
foreclose  a  mortgage  given  to  secure  a  note.  The  mortgaged  premises 
were  conveyed  by  the  maker  of  the  note  to  the  defendant.  After  the 
death  of  the  payee  of  the  note,  the  defendant,  in  ignorance  of  the  death, 
made  a  payment  to  the  agent  of  the  payee.  The  agent  became  insolvent 
and  never  paid  this  sum  to  the  representatives  of  the  principal.  Held, 
that  the  death  of  the  principal  did  not  invalidate  this  payment  so  as  to 
entitle  the  plaintiff  to  foreclose  the  mortgage.  Meinhardt  v.  Newman 
(Neb.  1904)  99  N.  W.  261. 

The  case  follows  the  rule  of  the  civil  law  that  death  ipso  facto,  with- 
out notice  does  not  terminate  the  agency.  Such  a  rule  has  mucn  in  its 
favor  in  point  of  justice.  It  is  followed  in  some  jurisdictions.  Cassiday 
v.  McKenzie  (Pa.  1842)  4  W.  &  S.  282.  Though  it  is  well  settled  that  a 
power  coupled  with  an  interest  survives  the  death  of  the  principal,  Hu7it 
v.  Rousmanier  (1823)  8  Wheat.  174,  yet  a  mere  naked  power  is  ter- 
minated by  the  death  of  the  principal.  Mechem  on  Agency,  £245.  The 
reason  underlying  the  rule  is  convincing.  As  a  dead  man  can  do  no  act, 
so  his  heirs  and  representatives  should  not  be  bound  by  the  act  of  a  per- 
son whom  possibly  they  do  not  know  and  would  not  trust.  Clayton  v. 
Merrit  ^1870)  52  Miss.  353. 

Bailments — Warehouseman — Limitation  of  Liability.  The  plaintiff 
stored  apples  in  the  defendant's  warehouse.  During  the  winter,  through 
the  negligence  of  the  defendant,  the  apples  were  damaged  by  freezing. 
The  defendant  endeavored  to  relieve  himself  from  liability  by  proving 
that  he  gave  a  receipt  containing  the  words  "  At  owner's  risk  "  Held, 
that  the  giving  of  such  a  receipt  did  not  relieve  the  defendant  from  lia- 
bility for  negligence.  Denver  Public  Warehouse  Co.  v.  Munger  (Col. 
1904)  77  Pac.  5. 

A  bailee  for  hire  may  limit  his  liability  by  a  special  contract  and  in 
the  absence  of  fraud,  according  to  the  weight  of  authority,  may  contract 
away  his  responsibility  for  any  degree  of  negligence.  New  Jersey 
Steam  Naz'igation  Co.  v.  Munger  (1848)  6  How.  344.  Story  on  Bail- 
ments, 9th  ed. ,  §  32.  A  contract  relieving  him  from  the  duty  of  care  he 
owes  must  be  clear  and  explicit.  The  principal  case  assimilates  ware- 
housemen to  common  carriers  and  suggests  that  the  term  "  negligence  " 
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should  be  used,  as  the  New  York  courts  require  in  the  latter  case. 
Mynardv.  S.  R.  &*  R.  R.  R.  Co.  (1877)  71  N,  Y.  180.  Assuming,  as  the 
court  does,  that  there  was  sufficient  notice  to  introduce  this  release  into 
the  contract,  the  words  "at  owner's  risk,"  according  to  a  rational  inter- 
pretation, would  seem  to  have  accomplished  that  result.  1  Columbia  Law 
Review  265.     1  Id.  488. 

Bankruptcy — Partnership — Distribution  Between  Firm  and  Individual 
Creditors.  A  partnership  was  declared  bankrupt  and  there  were  no 
partnership  assets,  nor  was  there  a  living  solvent  partner.  Held,  the 
partnership  creditors  may  share  pari  passu  m  the  estates  of  the  individ- 
dual  members  with  the  creditors  of  the  individuals.  In  re  Janes  (D.  C. , 
W.  D.  N.  Y.  1904)  128  Fed.  527.     See  Notes,  p.  595. 

Carriers — Express  Messengers — Releases  from  Liability.  An  express 
messenger  was  injured  by  the  negligence  of  the  railroad  company  on 
whose  train  he  was  working.  In  his  contract  of  employment  with  the 
express  company  he  had  agreed  to  release  the  railroad  company  from 
liability  to  him  for  negligence  and  to  indemnify  the  express  company  if  it 
became  liable  to  the  railroad  company  under  a  contract  between  these 
companies.  In  this  contract  the  express  company  had  undertaken  to 
release  the  railroad  company  from  liability  for  negligent  injuries  to 
messengers  and  had  promised  to  indemnify  the  railroad  company  if  it 
should  be  held  liable  to  messengers  for  such  injuries.  In  an  action  by 
the  messenger  against  the  railroad  it  was  held  that  he  could  not  recover. 
Long  v.  Lehigh  Valley  R.  Co.  (C.  C.  A.  1904)  130  Fed.  S70.  See 
Notes,  p.  592. 

Conflict  of  Laws — State  Laws  In  Federal  Equity  Courts.  A  married 
woman  having  loaned  money  to  her  husband,  upon  his  bankruptcy 
presented  a  claim  against  his  estate.  Contracts  between  husband  and 
wife  are  not  authorized  by  the  Massachusetts  statute,  but  under  the 
Bankruptcy  Act  claims  in  equity  as  well  as  at  common  law  are  provable. 
Conceding  that  this  claim  could  not  be  allowed  in  equity  under  the  Mas- 
sachusetts decisions,  it  was  held,  that  these  decisions  could  not  control 
a  federal  equity  court,  and  the  claim  was  allowed.  James  v.  Gray  (C. 
C.  A.  1904)  131  Fed.  401.     See  Notes,  p.  589. 

Constitutional  Law — Contracts  of  Municipal  Corporations — Impair- 
ment of  Obligation.  The  plaintiff  seeks  by  mandamus  to  compel  the  as- 
sessment and  collection  of  a  judgment  recovered  against  the  defendant  for 
certain  bonds  issued  by  it  in  aid  of  a  railroad  company.  The  defendant 
township  had  been  abolished.  Held,  a  successor  to'the  township  or  a 
substitute  exists  against  whom  the  plaintiff  can  proceed.  In  the  absence 
of  this  circumstance  a  contract  obligation  would  be  interfered  with  here. 
Folsom  v.  Ninety-six  (1904)  131  Fed.  496.     See  Notes,  p.  596. 

Constitutional  Law — Habeas  Corpus— Power  of  Federal  Courts. 
A  prisoner  was  in  prison  pending  an  appeal  to  a  state  court  from  a  convic- 
tion of  murder.  He  applied  to  a  federal  court  for  release  upon  a  writ  of 
habeas  corpus,  alleging  that  he  had  been  denied  his  constitutional  rights. 
Held,  the  writ  would  not  issue  since  petitioner's  remedy  was  by  appeal 
to  the  State  court  and  by  writ  of  error  to  the  United  States  Supreme 
Court.     Ex  parte  Powers  (D.  C,  W.  D.,  Ky,)  129  Fed.  985. 

The  powers  of  federal  courts  by  writ  of  habeas  corpus  are  limited  to 
cases  where  the  custody  is  in  violation  of  the  federal  constitution  or 
laws.  U.  S.  Comp.  St.  1901,  p.  592.  The  sole  inquiry  in  such  case  is 
whether  the  judgment  is  a  nullity,  having  been  rendered  by  a  court  not 
having  constitutional  power  orauthority.  Jnre  Friederich  (1893)  149  U.  S. 
70.  The  petition  in  the  principal  case  raises  no  question  of  jurisdiction, 
but  addresses  itself  merely  to  irregularities  of  procedure  and  erroneous 
rulings  of  the  court.  Upon  a  writ  of  habeas  corpus  the  judgment  and  pro- 
ceedings of  a  State  court  should  not  be  reviewed  by  a  federal  court  even 
though  it  be  claimed  that  the  petitioner  was  denied  some  constitutional 
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right.  Martinson  v.  Boucher  (1899)  175  U.  S.  184.  Such  matters  are 
properly  cognizable  only  upon  writ  of  error.  In  re  Schneider  (1893) 
148  U.  S.  162.  Since  the  petitioner  has  open  to  him  an  appeal  to  a  State 
court,  it  is  improper  for  a  federal  court  to  interfere  on  writ  of  habeas 
■corpus.  Tavist.  Burke  (1900)  179  U.  S.  399.  If  after  a  hearing  before 
the  State  court  of  last  resort  the  petitioner  still  deem  his  constitu- 
tional rights  denied  him  he  may  have  a  writ  of  error  to  the  U.  S.  Su- 
preme Court. 

Constitutional  Law — Obligation  of  Contract — Impairment  by  State 
Laws.  The  plaintiff  had  a  contract  with  the  defendant  for  installing  a 
heating  plant  in  a  State  public  school.  When  the  contract  was  made 
with  the  school  board,  the  laws  of  the  State  had  made  the  board  a  cor- 
porate body,  with  power  to  sue  and  be  sued.  After  the  contract  was 
made  the  State  deprived  the  board  of  the  power  to  sue  and  be  sued. 
Held,  the  power  to  sue  and  be  sued,  which  the  State  gave  the  board,  was 
no  part  of  the  contract,  and  can  be  revoked  by  the  State  without  im- 
pairing any  contract  obligation.  Wheeler  v.  Board  of  Control  of  State 
Public  Schools  (Mich.  1904),  100  N.  W.  394. 

Since  the  school  board  was  a  creature  of  the  State,  and  in  a  sense  its 
agent,  the  suit  against  it  was  in  effect  regarded  as  a  suit  against  the 
State.  The  general  doctrine  is  that  a  State  cannot  be  sued  against  its 
consent,  Railroad  Co.  v  Tennessee  (1879)  101  U.  S.  337;  but  that  it  may 
waive  this  immunity.  Clark  v.  Barnard  (1882)  108  U.  S.  436,  447.  As 
over  against  the  right  of  the  State,  stands  the  prohibition  of  the  United 
States  Constitution  against  laws  impairing  contract  obligations.  It 
would  seem  as  if  the  act  of  the  State  in  the  principal  case  did  impair 
plaintiff's  contract  right.  This  would  be  a  logical  view  to  take,  but  the 
courts  have  not  followed  it.  The  notion  that  the  State  could  not  be  sued 
against  its  consent,  or  unless  it  waived  the  privilege  of  sovereignty 
was  too  strong  to  be  overcome.  See  Beers  v.  Arkansas  (1857)  20  How. 
527.     Cooley's  Cons.  Lim.  p.  388. 

Constitutional  Law — Police  Power — Ordinances — Duty  to  Repair 
Sidewalks.  A  city  ordinance  required  owners  or  occupants  of  real  prop- 
erty to  keep  the  sidewalks  in  front  of  their  premises  in  repair.  The 
plaintiff,  having  been  injured  by  a  defect  in  the  sidewalk  in  front  of  the 
premises  of  which  he  was  tenant,  brought  suit  against  the  city.  The 
city  set  up  the  defense  of  contributory  negligence.  Held,  the  statute  in 
so  far  as  it  applied  to  mere  tenants  of  property  was  unconstitutional  and 
the  plaintiff,  not  being  under  a  duty  to  repair,  was  not  chargeable  with 
contributory  negligence.     Ford  v.  Kansas  City  (Mo.  1904)  79  S.  W.  923. 

The  courts  have  usually  upheld  ordinances  imposing  upon  property 
owners  the  duty  of  constructing  and  keeping  in  repair  the  sidewalks 
adjoining  their  premises,  or  of  removing  snow  and  ice  therefrom,  as  a 
just  exercise  of  the  police  power,  on  the  ground  that  owners  are  peculiarly 
interested  in  the  improvement,  and  are  peculiarly  fitted  by  their  situation 
to  perform  the  work  promptly.  Cooley's  Cons.  Lim.  7th  ed.  p.  860;  Pax- 
son  v.  Sweet  (1832)  13  N.  J.  L.  196;  Bonsall  v.  Mayor  (1850)  19  Ohio 
418.  The  duty  of  removing  snow  and  ice  has  been  extended  to  the  case 
of  tenant  or  occupants.  Dillon's  Mun.  Corp.  §  394.  In  re  Goddard 
(Mass.  1835)  16  Pick.  504;  Inhabitants  of  Clinton  v.  Welch  (1896)  166 
Mass.  133. 

No  authoritv  can  be  found  as  to  the  right  to  impose  upon  a  mere  oc- 
cupant the  duty'  to  repair  the  sidewalk.  This  duty  would  seem  as  great 
as  that  of  constructing  them  in  the  first  instance.  Indeed,  some  courts 
repudiate  ordinances  requiring  owners  to  repair  the  sidewalk  or  remove 
snow  and  ice.  Gridley  v.  Bloomington  (1878)  88  111.  554;  State  v.  Jack- 
man  (1898)  (>r>  N.  H.  318.  The  principal  case  seems  correct  in  not  impos- 
ing the  duty  of  repairing  upon  the  tenant. 

Constitutional  Law — Police  Powers — Regulation  ok  Employment 
Agency  Fees.  By  statute  the  compensation  of  an  employment  agent 
was  limited  to  ten  per  cent,  of  a  month's  wages  in  the  employment  fur- 
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nished.  The  plaintiff,  who  is  an  employment  agent,  sets  up  the  uncon- 
stitutionality of  the  act.  Held,  the  act  creates  an  unjust  discrimination, 
is  opposed  to  the  constitutional  guaranty  of  protection  in  possession  of 
property,  and  is  not  within  the  police  power  of  the  State.  Ex  parte 
Dickey  (Cal.  1904)  77  Pac.  924. 

It  is  well  recognized  that  the  State  may,  in  its  exercise  of  the  police 
power,  disturb  property  and  contractual  rights.  Com.  v.  Alger  (1851)  7 
Cush.  53.  See  Lawton  v.  Steele  (1893)  152  U.  S.  133.  The  extent  to 
which  it  may  go  is  the  question.  It  has  been  said  that  the  test  to  be  ap- 
plied is  whether  the  act  has  reference  "  to  the  comfort,  safety,  or  welfare 
of  society."  Cooley's  Const.  Lim.  837.  What  trades  or  occupations  con- 
cern the  public  safety,  comfort,  and  welfare  must  always  be  a  question  of 
fact,  to  be  determined  by  a  cautious  exercise  of  judicial  discretion.  The 
courts  of  the  State  where  the  principal  case  is  decided  have  already 
recognized  the  difficulty  and  delicacy  of  the  task  in  this  respect.  Ex 
■parte  fenlzsch  (1896)  112  Col.  468.     See  Laws  of  New  York,  1904,  ch.  432. 

Constitutional  Law — State  Interference  with  Interstate  Commerce. 
The  relator  appealed  from  an  order  of  court  affirming  an  assessment 
made  under  a  State  franchise  tax,  on  the  ground  that  he  was  engaged  in 
an  "  interstate  "  business.  His  sole  business  was  to  load  and  store  grain 
from  outside  the  State,  then  to  reload  it  for  points  within  the  State.  Held, 
the  relator's  business  was  of  an  interstate  character  and  as  such  not  sub- 
ject to  the  tax.  People  ex  rel.  Connecting  Terminal  R.  Co.  (1904)  178 
N.  Y.  194- 

It  has  been  repeatedly  held  that  elevators,  though  efficient  means  of 
promoting  interstate  commerce,  are  not  within  the  protection  of  the  com- 
merce clause  of  the  federal  Constitution.  Munn  v.  Illinois  (18761  94  U. 
S.  113;  Buddv.  New  York  (1892)  143  U.  S.  517.  Unlike  the  principal 
case  these  cases  did  not  show  that  the  service  of  the  elevators  was  a  part 
of  a  continuous  interstate  carriage  on  through  bills  of  lading.  From  the 
principal  case  it  would  seem  that  the  existence  of  a  single  contract  cover- 
ing the  entire  transportation  was  the  determining  test  as  to  whether  a 
part  of  the  transportation  entirely  within  one  State  was  a  part  of  inter- 
state commerce.  New  York  ex  rel.  Penn.  R.  Co.  v.  Knight  (1904)  192 
U.  S.  21;  4  Columbia  Law  Review  296.  Though  the  relator  here  was  not 
a  party  to  the  bills  of  lading  the  case  would  on  this  point  seem  clearly 
within  the  reason  of  the  cases  cited  below.  Norfolk  &=  IV.  R.  Co.  v. 
Pennsylvania  (1889)  136  U.  S.  114,  and  McCall  v.  California  (1889)  136 
U.  S.  104. 

Contracts— Agreements  to  Arbitrate — Ouster  of  Jurisdiction.  The 
parties  to  a  will  contest  entered  into  an  arbitration  agreement,  which 
provided  that  any  controversy  under  the  agreement  should  be  sub- 
mitted to  the  Circuit  Court  and  that  its  decision  should  be  final-  On  an 
appeal  from  the  decision  of  the  Circuit  Court,  it  was  held,  the  agree- 
ment was  binding,  and  that  no  appeal  could  be  taken,  even  though  the 
result  was  to  oust  the  Supreme  Court  of  jurisdiction.  Hoste  v.  Dalton 
(Mich.  1904)  100  N.  W.  750. 

An  agreement  to  arbitrate  which,  in  effect,  ousts  all  courts  of  jurisdic- 
tion, is  held  to  be  against  public  policy.  White  v.  Middlesex  R.  R. 
(1883)  135  Mass.  216;  Sanford  v.  Accident  Assn.  (1895)  147  N.  Y.  326. 
But  agreements  to  submit  to  arbitration  questions  of  damage  or  loss,  as 
a  condition  precedent  to  bringing  suit,  are  generally  upheld  since  the 
effect  of  such  agreements  is  to  facilitate  the  work  of  the  court,  and  to 
arrive  at  a  more  accurate  estimate  of  damages  than  could  be  done  by  a 
jury.  Del.  &>  Hudson  Canal  Co.  v.  Coal  Co.  (1872)  50  N.  Y.  250  ;  Scott 
v.  Avery  (1856)  5  H.  L.  C.  811;  Chippewa  Lumber  Co.  v.  Phenix  Ins. 
Co.  (1890)  80  Mich.  116.  There  seems  to  be  no  convincing  reason  why 
arbitration  agreements  in  general  should  not  be  upheld,  or  why  freedom 
of  contract  should  not  be  paramount  as  a  matter  of  public  policy;  see 
opinion  of  Allen,  J.,  in  Del.  &*>  Hudson  Canal  Co.  v.  Coal  Co.,  supra; 
and.  indeed,  the  tendency  seems  to  be  to  give  effect  to  the  intention  of 
the  parties.  Daley  v.  Loan  Assn.  (1901)  178  Mass.  13.     The  result  in  the 
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principal  case,  upholding  an  agreement  not  to  appeal  gives  the  plaintiff 
his  day  in  court,  carries  out  the  expressed  intention  of  the  parties  and 
tends  to  lessen  litigation.  Townsend  v.  Masterson  (1857)  15  N.  Y.  587; 
Lundonv.  Waddick  (1896)98  Iowa  478.  See  3  Columbia  Law  Review 
418. 

Criminal  Law — Appeal  by  State  after  Acquittal — New  Trial. 
On  motion  of  counsel  for  the  defendant,  on  trial  under  an  indictment  for 
murder,  the  court  directed  the  jury  to  return  a  verdict  of  acquittal.  The 
direction  was  given  immediately  after  the  opening  statement  of  the 
prosecuting  attorney,  before  any  evidence  given,  and  over  the  State's 
exception.  Held,  such  direction  of  the  judge  at  this  stage  of  the  trial 
was  void,  and  the  resulting  acquittal  a  nullity.  The  cause  was  re- 
manded to  the  lower  court  for  trial.  People  v.  Stall  (Cal.  1904)  77  Pac. 
818.     See  Notes,  p.  590. 

Criminal  Law — Construction  of  Statute  Changing  Punishment.  A 
statute  changed  the  punishment  of  imprisonment  from  determinate  to 
indeterminate  periods.  Held,  statutes  changing  punishment  for  crime 
are  presumably  intended  to  have  a  prospective  operation  only,  and 
the  defendant,  whose  offence  was  committed  prior  to  the  passage  of  the 
statute,  can  be  punished  under  the  former  law.  In  re  Lambrecht  (Mich. 
1904)  100  N.  W.  606.     See  Notes,  p.  593. 

Evidence — Alteration  of  Written  Instrument — Pesumption.  The 
plaintiff  brought  an  action  of  ejectment.  On  trial  it  appeared  that  a 
lease  had  been  executed  in  duplicate,  one  to  each  party.  The  copy  pro- 
duced by  the  lessor  showed  the  erasure  of  an  important  clause  in  the 
contract  as  originally  drawn,  which  clause  was  not  erased  in  the 
copy  produced  by  the  defendant,  the  lessee.  Held,  the  burden  of 
proof  was  on  the  lessor  to  show  that  the  erasure  was  made  before  sign- 
ing, or  with  the  consent  of  the  lessee.  Wheadon  v.  7 '  urregano  (La. 
1904)  36  So.  Rep.  808. 

The  civil  law  rule  is  that  alterations  in  the  substantial  part  of  an 
instrument  are  presumed  to  be  false  and  must  be  accounted  for.  Mas- 
card  Vol.  IV,  Cone.  1261,  n.  1-24;  Pipes  v  Hardesty  (1854)9  La.  Ann. 
152.  In  England  such  alterations,  in  the  absence  of  suspicious  circum- 
stances, are  presumed  to  have  been  made  contemporaneously  with  the 
instrument's  execution.  Greenleaf  on  Evidence  §  564.  The  American 
decisions  seem  for  the  most  part  to  conform  to  the  civil  law  rule.  S?nith 
v.  U.  S.  (1864)  69  U.  S.  219;  Jaekson  v.  Osborn  (1829)2  Wend.  555.  Pol- 
icy would  demand  that  such  a  principle  be  applied  to  negotiable  paper 
Ely  v.  Ely  (1856)  6  Gray  439;  Kennedy  v.  Moore  (1882)  17  S.  C.  464. 
Other  American  courts  presume  that  the  change  was  made  with  author- 
ity. Hagan  v.  Ins.  Co.  (1890)  81  Iowa  321.  Since  it  is  hard  to  say  that 
there  is  such  a  uniform  experience  in  such  cases  as  to  give  rise  to  a  pre- 
sumption, the  better  rule  seems  to  be  that  the  time  of  such  alteration 
should  be  found  by  the  jury  as  are  ordinary  facts  in  the  absence  of  pre- 
sumption. Robinson  v.  Myers  (1870)  67  Pa.  St.  9.  In  the  principal  case 
the  suspicious  circumstances  were  such  evidence  that  the  alterations  were 
made  subsequently  as  to  justify  the  result  in  any  event. 

Habeas  Corpus — Jurisdiction  of  Courts  over  Deserter  from  Army. 
A  deserter  was  arrested  more  than  two  years  after  the  expiration  of  the 
term  of  his  enlistment.  A  statute  prescribed  that  there  should  be  no 
punishment  after  two  years.  Held,  although  the  statute  of  limitations 
would  probably  be  a  good  defense  before  the  court  martial,  yet  a  civil 
court  could  not  grant  a  writ  of  habeas  corpus,  since  the  deserter  had 
never  been  discharged  from  the  army  and  was  therefore  still  subject  to 
the  jurisdiction  of  a  military  tribunal.  In  re  Cadwallader  (C.  C,  Mo. 
1904)  127  Fed.  881. 

By  the  early  English  statutes  desertion  was  a  felony  punishable  in 
the  civil  courts.  King  v.  Beal  (1687)  3  Mod.  124;  see  also  Tyler  v. 
Pomeroy  (Mass.  1S64)  8  Allen  480.     But  after  the  Revolution  of  1688,  the 
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old  statutes  were  superseded  by  the  Mutiny  Act,  St.  i  W.  &  M.  ch.  5  §  2, 
which  made  desertion  a  purely  military  crime  punishable,  even  in  time  of 
peace,  by  a  court  martial.  In  the  United  States  the  line  between  civil 
and  militarv  jurisdiction  has  always  been  maintained.  Kurtz  v.  Moffitt 
(1885)  115  U.  S.  487.  The  Fifth  Amendment  to  the  Constitution  of  the 
United  States  expressly  excepts  "cases  arising  in  the  land  and  naval 
forces  "  from  the  general  provision  requiring  the  indictment  of  a  grand 
jury  before  a  person  can  be  convicted  of  a  capital  or  infamous  crime. 
Thus  these  cases  are  to  be  dealt  with  by  the  federal  government.  Art. 
1  r'  -  IT.  S.  Const.  An  Act  of  Congress,  Rev.  Stat.  £  1342  Art.  47,  pro- 
vides that  deserters  from  the  army  are  to  be  tried  by  court  martial. 
Courts  martial  form  no  part  of  the  judicial  system  of  the  United  States 
and  their  proceedings  within  the  limits  of  their  jurisdiction  cannot  be 
controlled  or  revised  by  the  civil  courts.  Dynes  v.  Hoover  (1857)  20 
How.  65;  ex  parte  Mason  (1881)  105  U.  S.  696;  Wales  v.  Whitney 
(1885)  114  U.  S.  564.  When  the  court  martial  has  no  jurisdiction,  its  sen- 
tence is  absolutely  void  and  the  civil  courts  may  by  a  writ  of  habeas 
corpus  discharge  the  prisoner  detained  under  such  sentence.  Ex  parte 
Mason,  supra.  But  that  writ  cannot  be  made  to  perform  the  functions  of 
a  writ  of  error.  To  warrant  the  discharge  of  the  prisoner  the  sentence 
must  not  only  be  erroneous  but  absolutely  void.  Barrett  v.  Crane  (1^44) 
16  Vt.  246;  Ex  parte  Reed  (1879)  100  U.  S.  13;  Wales  v.  Whitney  supra. 
It  would  seem,  therefore,  that  the  court  properly  refused  to  interfere,  for 
the  petitioner,  not  having  been  discharged  from  the  army,  was  still  sub- 
ject to  the  military  jurisdiction. 

International  Law — Extradition — Warrant  of  Arrest.  A  United 
States  commissioner,  authorized  to  issue  warrants  to  seize  for  extradi- 
tion, issued  a  warrant  for  the  apprehension  of  a  fugitive.  Held,  the 
warrant  could  be  executed  upon  the  fugitive  only  within  the  district  of 
the  commissioner.     Pettii  v.   Wals/ie  (1904)  194  U.  S.  205. 

For  discussion  of  the  case  in  the  lower  court,  see  4  Columbia  Law 
Review  217. 

Master  and  Servant — Master's  Xon- Assignable  Dlties. — Safe  Place 
to  Work.  The  plaintiff,  an  engineer  on  the  defendant's  railroad  was  in- 
jured by  the  derailing  of  his  engine  caused  by  the  failure  of  a  brakeman, 
in  the  defendant's  employ  and  on  the  same  train,  to  set  a  switch  properly. 
Held,  the  proper  setting  of  switches  is  an  element  of  providing  a  safe 
track,  and  the  responsibility  therefor  can  not  be  assigned  bv  the  master 
to  his  servant.     Richey  v.  Southern  Ry.  Co.  (S.  C.  1904)  48  S.  E.  285. 

The  operation  of  a  switch  is  n<~>t  a  personal,  nonassignable  duty  of  a 
master,  rendering  the  person  operating  it  his  representative  instead  of  a 
fellow  servant  of  one  injured  through  its  misuse.  Daves  v.  So.  Pac.  Co. 
(1893)  98  Cal.  19.  St.  Louis  R.  R.  Co.  v.  Xeedham  (1894)  63  Fed. ;  notes  54 
L.  R.  A.  129.  The  court  in  the  principal  case  fails  to  distinguish  between 
the  furnishing  of  safe  instrumentalities,  and  the  use  of  safe  instrumen- 
talities. The  same  court  relieved  the  master  from  liability  where  notice 
of  an  obstructing  train  was  not  given  by  an  employee,  the  latter  being 
held  to  act  as  a  fellow  servant  in  such  case.  Jenkins  v.  R.  R.  (1893)  39 
S.  C.  507.  The  master's  duty  of  providing  a  safe  place  to  work  was 
performed  by  furnishing  a  good  track  with  safe  appliances  and  it  seems 
bad  law  to  hold  him  responsible  for  the  negligent  operation  of  such  appli- 
ances by  a  fellow  employee. 

Ne  .  citable  Paper— Dishonor  of  Check — Application  of  Funds  to  De- 
positor's Debts.  A  bank,  having  without  notice  applied  the  funds  of  a 
depositor  in  extinguishing  past  due  claims  it  held  against  him,  refused 
to  honor  his  check.  The  depositor,  having  been  thereby  forced  into  bank- 
ruptcy, brought  an  action  for  the  damages  resulting  from  the  dishonor  of 
the  check.  Held,  the  bank  had  no  right  to  so  apply  the  funds  without 
notice,  and  was,  therefore,  liable.  Callahan  v.  Bank  of  Anderson  (S. 
C.  1904) 48  S.  E.  293. 
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A  bank  may  refuse  to  honor  a  depositor's  check  when  there  do  not 
Temain  sufficient  funds  after  offsetting  balances  due  it  from  the  depositor. 
Commercial  Bank  v.  Hughes  (1837)  17  Wend.  94;  Garnett  v.  McKewan 
(1872)  L.  R.  8  Exch.  10.  The  offsetting  claims,  however,  must  be  due  or 
the  bank  is  not  justified  in  refusing  to  honor  the  check.  Fogarties  v. 
State  Bank  (S.  C.  i860)  12  Rich.  Law  518.  The  authorities  at  common 
law  seem  uniformly  opposed  to  the  view  in  the  principal  case;  neverthe- 
less it  finds  support  in  Louisiana  from  the  adoption  there  of  Roman  civil 
law  principles.  There  an  irregular  deposit  is  not  subject  to  set  off,  or, 
as  it  is  called,  to  compensation.  Gordon  v.  Muchler  (18S2)  34  La.  Ann. 
604.  Where  the  right  exists,  as  it  does  at  common  law,  there  would 
hardly  be  a  duty  to  notify  unless  a  custom  be  shown  interpreting  the  con- 
tract or  working  an  estoppel. 

Negotiable  Paper — County  Warrants — Issuance.  After  a  claim 
against  a  county  had  been  allowed  the  auditor  drew  a  warrant  payable 
to  the  claimant  in  payment  thereof  and  himself  acquired  the  money 
from  the  treasury  by  a  forged  indorsement.  Held,  the  warrant  had  not 
been  issued  to  satisfy  a  statute  requiring  that  the  auditor  should  "  issue  " 
a  warrant,  and  not  having  been  "  issued,"  his  successor  might  be  com- 
pelled to  do  it  by  mandamus.  American  Bridge  Co.  v.  Wheelock  (Wash. 
1904)  76  Pac.  534. 

This  case  suggests  the  novel  question  as  to  when  a  warrant  is  issued. 
There  is  authority  for  the  idea  that  a  wrarrant  is  issued  when  it  has 
actually  been  delivered  or  put  into  circulation,  irrespective  of  whether 
the  person  to  whom  it  comes  be  the  one  entitled  to  enforce  it.  State  v. 
Pierce  (1893)  52  Kas.  521.  The  principal  case  is  for  the  proposition 
that  it  must  come  into  the  hands  of  an  authorized  person  before  it  is 
"  issued."  Nevertheless  the  original  county  auditor  had  been  convicted 
of  embezzlement  of  the  funds  on  the  theory  of  agency  for  the  person  to 
whom  it  was  drawn.  State  v.  Raby  (1903)  31  Wash.  11 1.  Principle 
and  justice  seem  to  be  subserved  in  holding  the  transaction  no  issuance 
until  the  warrant  has  come  into  authorized  hands. 

Pleading  and  Practice. — Amounts  Determining  Jurisdiction. — 
Counterclaim.  Upon  suit  in  a  magistrate's  court,  the  defendant  attempted 
to  set  up  a  counterclaim  for  a  sum  exceeding  the  statutory  jurisdiction  of 
the  court.  Held,  that,  as  the  counterclaim  was  anew  action,  the  court 
could  not  entertain  it,  since  it  was  not  within  its  jurisdiction.  Cor  ley  v. 
Evans  (1904)  48  S.  E.  459. 

Many  courts  of  limited  jurisdiction  follow  the  principal  case  in  hold- 
ing that  they  have  no  jurisdiction  over  a  counterclaim  larger  than  their 
jurisdictional  amount,  on  the  theory  that  the  counterclaim  is  a  new 
action.  Alemeida  v.  Siegerson  (1855)  20  Mo.  497  ;  Guswold  v.  Pieratt 
(1895)  no  Cal.  259.  The  better  rule,  however,  seems  to  regard  the 
counterclaim  as  part  of  the  same  action  and  the  amount  demanded  by 
the  plaintiff  once  having  given  the  court  jurisdiction  over  the  original 
action,  the  court's  jurisdiction  holds  over  the  counterclaim  provided  there 
is  no  statutory  prohibition.  The  N.  Y.  Code  of  Civil  Procedure  £2945,  as  to 
justices  courts,  admits  the  counterclaim  even  though  it  exceeds  the  sum 
for  which  the  court  could  take  jurisdiction  in  a  new  and  distinct  action. 
Hoivard  Iron  Works  v.  Buffalo  El.  Co.  (1903)  176  N.  Y.  1;  4  Columbia 
Law  Review  75. 

Pleading  and  Practice. — Disqualification  of  a  Judge. — Waiver.  The 
defendant  appealed  from  a  conviction  on  the  ground  that  the  justice  of 
the  peace  before  whom  he  was  tried  was  the  employee  of  the  complaining 
witness.  Held,  the  plea  of  not  guilty  waived  the  objection,  based  on  the 
alleged  disqualification  of  the  trial  judge.  People  v.  Kinney  (Mich.  1904) 
100  N.  W.  596. 

Assuming,  as  the  court  does  in  the  principal  case,  that  the  judge 
could  have  been  challenged  on  the  ground  of  interest,  there  is  a  conflict 
of  authority  as  to  whether  the  defendant's  plea  would  operate  as  a  waiver 
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or  not.  Holmes  v.  Eason  (Tenn.  1882)  8.  Lea  754  ;  People  v.  Connor 
(1894)  142  N.  Y.  130.  At  common  law,  the  right  to  object  to  a  judge  on 
the  ground  of  interest  was  considered  a  personal  privilege,  in  favor  of 
the  party  likely  to  be  prejudiced.  Such  a  judgment  was  therefore  merely 
voidable.  Dimes  v.  Grand  Junction  Canal  Co.  (1852)  3  H.  L.  C.  759; 
Findley  v.  Smith  (1896)  42  W.  Va.  299.  But  incase  the  parties  do  not 
know  of  the  judge's  disqualification,  the  judgment  can  be  attacked  di- 
rectly by  writ  gf  error  or  appeal.  Stearns  v.  Wright  (1872)  51  N.  H. 
600.  Under  the  statutes  regulating  the  disqualification  of  judges  the  courts 
of  some  of  the  States  follow  the  ccmmon  law  rule.  Floyd  Co.  v.  Cheney 
(1881)  57  la.  160  ;  Holmes  v.  Eason  supra.  But  the  weight  of  authority  is 
that  the  judge  does  not  have  jurisdiction  over  the  cause  and  that  the 
judgment  is  absolutely  void.  Matter  of  White  (1869)  37  Cal.  iqo  ;  Case 
v.  Hoffman  (1898)  100  Wis.  314  ;  People  v.  Connor  supra.  As  the  parties 
to  an  action  cannot  confer  jurisdiction  on  a  judge  by  consent,  there  can 
be  no  waiver  ;  Oakley  v.  A  spin-wall  (1850)  3  N.  Y.  547  ;  being  void,  the 
judgment  can  be  attacked  collaterally  as  well  as  directly.  Hall  v.  Thayer 
(1870)  105  Mass.  219.  But  it  would  seem  in  the  absence  of  an  express 
statutory  abrogation,  that  the  common  law  rule  should  govern  as  in  the 
principal  case.  The  conclusion  reached  in  there,  however,  is  contrary  to 
the  view  which  has  heretofore  prevailed  in  Michigan.  Horton  v. 
Howard  (1890)  79  Mich.  642;  4  Columbia  Law  Review  439. 

Quasi  Contracts — Conspiracy  to  Defraud- Distinction  Between  In 
Delicto  and  In  Pari  Delicto.  The  plaintiff,  on  the  fraudulent 
representations  that  a  foot  race  had  been  ' '  fixed  "  and  that  he  would  be 
allowed  to  share  in  the  winnings,  was  induced  to  bet  money  of  the 
defendants,  as  though  it  was  his  own.  He  was  also  persuaded  toputup 
$5,000  of  his  own  with  the  stakeholder  "  to  make  a  showing,"  as  he  was 
informed,  in  the  event  a  count  of  the  stake  money  was  demanded.  As  a 
matter  of  fact  all  the  money  on  both  sides  belonged  to  the  defendants, 
who  had  thus  conspired  to  swindle  the  plaintiff.  Held,  although  the 
plaintiff  was  in  delicto,  he  was  not  in  pari  delicto  with  the  conspirators 
and  where  plaintiff  demanded  back  his  money  before  the  pretended 
race  was  run,  the  plea  of  moral  turpitude  constituted  no  defence. 
Wright  v.  Stewart  et  al.  (1904)  130  Fed.  905. 

The  law  encourages  a  repudiation  of  an  illegal  contract  and  allows 
a  locus  penitentiae  to  the  guilty  participator  as  long  as  it  remains  an 
executory  contract  and  the  illegal  purpose  is  not  put  into  execution. 
Bernard  v.  Taylor  (1893)  23  Ore.  416.  It  has  been  held  otherwise  after 
the  delictum  has  been  consummated.  Abbe  v.  Marr  (1859)  14  Cal.  210, 
Anonymous (1889)  10  Ohio  Dec.  649.  There  is  a  decided  tendency  among 
courts  and  text-writers  to  distinguish  between  degrees  of  guilt  in  such 
cases  on  the  theory  that  the  deliberate  swindler  should  not  be  able  to  pro- 
tect himself  by  the  legal  maxim  "  In  pari  delicto  potior  est  conditio  pos- 
sidentis." Pomeroy,  Equity  II,  Sec.  942;  Smith  v.  Blachley  (1S98)  188 
Pa.  St.  550;  Timmerman  v.  Bidwell  (1886)  62  Mich.  205. 

Real  Property— Cemetery  Lots-  Descent.  One  Waldron  died  leaving 
a  will  in  which  his  widow  was  made  residuary  legatee.  No  mention  was 
made  of  a  burial  lot  in  which  two  previous  wives  and  a  child  of  the  testator 
were  buried.  The  question  arose  as  to  whether  it  passed  to  the  widow 
under  a  residuary  clause  or  to  the  daughter  as  heir  at  law.  Held,  that  it 
descended  to  the' daughter.     In  re  Waldron  (R.  I.  1904)  58  Atl.  453. 

Because  of  long  recognized  sentiment  and  religious  teaching,  prop- 
erty in  burial  lots  is  subject  to  many  limitations.  An  executor  empow- 
ered to  sell  all  the  real  estate  can  not,  in  the  absence  of  express  direction, 
sell  a  burial  lot  where  the  testator's  wife  is  buried.  Derby  v.  Derby  (1856) 
4  R.  I.  414.  Nor  can  the  owner  of  such  a  lot  mortgage  it,  in  case  members 
of  his  family  have  been  interred  therein.  Thompson  v.  Hickcy  (N.  Y. 
1880)  59  How.  Prac.  434.  It  has  been  held  otherwise  where  no  bodies 
have  been  buried  at  the  time  the  mortgage  was  given.  Loutz  v.  Buck- 
in  g  ham  (N.  Y.  1871)  4  Lans.  484. 
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Real  Property — Color  of  Title — Necessity  of  Recording — Construc- 
tive Adverse  Possession.  A  party  entered  into  possession  of  land  under 
color  of  title,  duly  recorded,  and  thereafter  conveyed.  The  grantees 
entered  but  failed  to  record  their  deed.  In  an  action  brought  against  the 
grantees  it  was  held,  that  the  actual  possession  of  part  of  the  land  gave 
title  to  the  entire  tract  named  in  the  instrument  by  constructive  adverse 
possession.    Roberson  v.  Downing  Co.  (1904)  48  S.  E.  429. 

In  adverse  possession  actual  and  notorious  possession  of  the  entire 
land  must  be  shown  for  the  statutory  period.  Burks  v.  Mitchell  (1884) 
78  Ala.  61;  Silver  Creek  Cement  Co.  v.  Union  Lime  Co.  (1894)  13S  Ind. 
297.  Under  color  of  title,  however,  possession  of  part  may  be  con- 
strued as  possession  of  the  whole  tract  described  within  the  instru- 
ment that  gives  rise  to  the  color.  Smith  v.  Gale  (1891)  144  U.  S.  509; 
Dougherty  v.  Miles  (1893)  97  Cal.  568.  Washburn  on  Real  Property  6th 
ed.  §§  1954,  1981.  A  deed  need  not  be  recorded  to  give  color  of  title. 
Lea  v.  Polk  County  Copper  Co.  (U.  S.  1858)  21  How.  493;  Cramer  v 
Clow  (1890)  81  Iowa  255. 


Real  Property — Permanent  Nuisance — Rights  of  Action.  A  rail- 
road company  had  erected  an  obstruction,  causing  the  overflow  of  water 
and  consequent  damage  to  lands  of  an  adjoining  owner.  The  latter 
brought  an  action  for  the  nuisance.  Held,  that  since  the  injury  was  of 
such  a  nature  that  it  would  continue  unless  interfered  with  by  the  hand 
of  man,  the  damages  past  and  prospective  are  recoverable  in  a  single  ac- 
tion and  successive  actions  therefor  cannot  be  maintained.  Gartner  v. 
C.  R.  I.  &*  P.  R.  R.  (Neb.  1904)  98  N.  W.  1052. 

Where  the  injury  is  remediable  and  the  cause  is  suffered  to  remain 
there  is  a  continuous  accrual  of  rights  of  action.  Nashville  v.  Comar 
(1889)  88  Tenn.  415;  Uline  v.  N.  Y.  C.  &*  H.  R.  R.  R.  Co.  (1886)  101 
N.  Y.  98.  Where,  however,  the  injury  is  necessarily  permanent  and  the 
nuisance  cannot  be  abated,  recovery  of  the  entire  damages  will  bar  a 
subsequent  action.  Harmon  v.  Railroad  (1889)  87  Tenn.  614.  The 
plaintiff  might  treat  the  nuisance  as  permanent  and  recover  in  one  action 
in  which  case  he  might  to  estopped  to  maintain  a  second.  Danielly  v. 
Cheeves  (1894)  94  Ga.  263  ;  North  Vernon  v.  Voegler  (1885)  103  Ind. 
314  ;  but  to  hold,  as  in  the  principal  case  that  he  can  bring  only  one  ac- 
tion and  permit  the  injury  to  continue  seems  to  amount  to  the  licensing- 
of  a  wrong,  giving  the  defendant  incorporeal  rights  in  the  plaintiff's  land 
without  the  acquisition  of  an  easement. 

Torts — Contributory  Negligence — Forgetfulness  of  Danger.  The 
appellee,  under  great  excitement,  fell  over  obstructions  placed  in  the  road 
by  the  city  during  its  repair  of  the  street.  The  appellee  knew  of  the 
obstructions  but  had  for  the  moment  forgotten  them.  There  were  no 
lights  to  show  nor  other  warnings  of  the  danger.  Held,  the  f  orgetf  ulness 
of  the  appellee  under  the  circumstances  did  not  constitute  contributory 
negligence.     City  of  Lancaster  v.   Walter  (Ky.  1904)  80S.  W.  189. 

The  knowledge  of  the  defective  condition  of  the  sidewalk  does  not 
show  as  a  matter  of  law  the  existence  of  contributory  negligence 
where  the  party  forgets  such  state  of  facts,  it  being  only  evidence  for  the 
jury.  City  of  Maysville  v.  Guilfoyle  (1901)  no  Ky.  670.  Virgin  v. 
City  of  Saginaw  (1901)  125  Mich.  499.  The  courts,  however,  draw  a  dis- 
tinction between  forgetfulness  and  heedlessness.  King  v.  Colon  (1901) 
125  Mich.  511.  Where  such  knowledge  is  shown  to  be  present  at  the  time 
of  injury  an  assumption  of  the  risk  can  be  made  out,  and  where  such 
knowledge  existed  before  its  presence  might  be  presumed  as  a  matter  of 
law  in  the  absence  of  extraordinary  facts,  as  excitement,  fright,  etc.  The 
use  of  the  word  "  forget  "  must  lead  to  confusion.  The  question  is  ulti- 
mately whether  the  plaintiff  acted  as  an  ordinarily  prudent  man  would  be 
expected  to  act  under  the  circumstances.  Beach,  Contributory  Negli- 
gence, §  9. 
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Torts — Trover — Correlative  Duties.  The  plaintiff  was  evicted  from 
a  house  occupied  by  her  as  a  boarding  house,  under  a  dispossessory  writ 
secured  by  the  defendant,  who  took  possession  of  her  furniture  therein. 
From  certain  rooms  she  had  removed  defendant's  furniture,  and  had  sub- 
stituted her  own.  Held,  that  she  could  not  maintain  trover  for  any  part 
of  her  own  furniture,  until  she  had  returned  or  offered  to  return  that 
owned  by  defendant.  Hoffman  v.  Wilson  (C.  C.  A.,  3rd  Circ.  1904) 
130  Fed.  694 

As  to  the  plaintiff's  property  specifically  substituted  for  that  of  defend- 
ant, the  court  in  the  principal  case  seems  to  be  justified  in  implying  that 
the  plaintiff  agreed  to  allow  the  defendant  to  use  such  property  until  she 
should  return  that  of  the  defendant.  Jackson  v.  Appleton  (1888)  2  N. 
Y.  Supp.  787.  As  to  the  remainder  of  the  plaintiff's  property  no  such 
agreement  could  be  implied.  Although  the  plaintiff  is  under  a  moral  duty 
to  return  the  defendant's  furniture  before  making  claim  for  this  part  of 
her  own,  her  right  to  such  property  is  complete  ;  and  her  correlative  duty 
to  return  the  defendant's  property,  not  being  a  precedent  legal  duty, 
cannot  destroy  her  right  to  immediate  possession.  The  principal  case 
seems  to  be  allowing  counterclaim  in  tort. 

Trusts — Res  Determinable  by  Trustee's  Discretion.  Property  was 
devised  to  a  widow  upon  trust  that  so  much  of  it  as  to  her  may  seem 
proper  be  allotted  to  the  assistance  of  certain  persons.  In  an  action 
brought  to  enforce  the  trust  upon  her  refusal  to  perform  it,  the  court  held, 
that  even  though  she  refused  to  exercise  the  discretion  conferred  upon 
her,  the  trust  was  not  defeated.  Prince  v.  Barrow  (Ga.  1904)  48  S.  E. 
412. 

On  the  theory  that  a  thing  subject  to  reasonably  accurate  ascertain- 
ment by  computation  is  sufficiently  definite  for  the  trust  res,  a  trust 
for  the  support  or  maintenance  of  a  person  is  allowed,  as  equity 
can  determine  to  a  reasonable  degree  the  amount  of  the  res.  Hunter 
v.  Slembridge  (1852)  12  Ga.  192.  Colton  v.  Colton  (1888)  127  U.  S.  300. 
Perry  on  Trusts,  5th  ed.  §116.  To  carry  this  doctrine  to  the  principal 
case,  where  the  amount  lies  wholly  within  the  discretion  of  the  trustee,  as 
the  mere  word  "  assistance  "  would  make  it,  seems  to  enter  the  realm  of 
uncertainty  as  to  the  trust  subject  matter.  Lines  v.  Harden  (1853)  5 
Fla.  51;  Perry  on  Trusts,  §  119,  and  the  better  rule  is  to  consider  that 
word  as  creating  merely  a  moral  obligation.  Benson  v.  Whittan  (Eng. 
1831)  5  Sim.  22. 
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Handbook  of  the  Law  of  Insurance.  By  William  Reynolds 
Vancf.  St.  Paul,  Minn.:  West  Publishing  Company.  1904.  pp. 
xiv. ,  683. 

In  his  very  modest  preface,  the  author  tells  us  that  this  work  has 
been  elaborated  from  his  lecture  notes  as  they  were  experimentally 
developed  through  several  years  spent  in  teaching  the  law  of  insurance. 
His  experience  in  the  lecture  room  has  been  of  great  value  to  him, 
evidently,  in  the  preparation  of  this  book.  It  has  disclosed  to  him 
the  numerous  topics  in  this  branch  of  the  law,  upon  which  judicial 
decisions  are  uncertain  or  discordant,  and  convinced  him  that  these 
topics  should  receive  the  most  careful  attention.  As  a  result,  we 
have  a  thoroughly  systematic  and  well-proportioned  treatise  upon 
insurance  law. 

For  the  student's  use,  the  book  could  not  easily  be  improved. 
The  statements  of  principles  are  always  clear  and  definite  ;  its  arrange- 
ment of  topics  is  excellent  ;  its  criticism  of  authorities  searching  but 
fair,  and  its  classification  of  decisions  often  results  in  bringing  order 
out  of  apparent  chaos.  Two  chapters,  which  are  especially  good  ex- 
amples of  the  author's  best  work,  are  those  on  "  Insurance  Agents  and 
Their  Powers"  and  "  Waiver  and  Estoppel."  His  analysis  and  criti- 
cism of  the  Northern  Assurance  Case1  is  an  admirable  performance. 
It  ought  to  lead  the  Supreme  Court  to  a  reconsideration  of  the  doctrine 
enunciated  by  the  majority  in  that  case,  and  to  a  return  to  the  views 
expressed  in  Union  Mutual  Life  Insurance  Co.  v.  Wilkinson2,  as  well 
as  in  most  of  the  best  considered  decisions  on  this  topic  in  the  State 
courts. 

It  is  a  pleasure  to  observe  that  the  author  treats  the  Law  Merchant 
as  something  more  substantial  than  a  myth — as  a  true  body  of  law, 
from  which  English  jurisprudence  has  drawn  many  of  the  principles 
which  underlie  the  modern  law  of  insurance.  He  agrees  with  Mr. 
Justice  Bradley3,  that  "the  contract  of  marine  insurance  is  an  exotic 
in  the  common  law  ;  that  we  know  the  fact,  historically,  that  its  first 
appearance  in  any  code  or  system  of  laws  was  in  the  law  maritime  as 
promulgated  by  the  various  maritime  states  and  cities  of  Europe." 

While  the  volume  is  pre-eminently  a  student's  book,  and  does  not 
aspire  to  supplant  the  digests  in  their  own  peculiar  field,  it  will  be 
found  very  useful  to  the  practitioner.  Its  citation  of  recent  decisions 
is  quite  full,  and  its  estimate  of  their  soundness  and  value  is,  in  our 
judgment,  excellent. 

Pomeroy's  Code  Remedies.  Fourth  Edition.  Revised  and  en- 
larged by  Thomas  A.  Boger,  Professor  of  Law  in  the  University  of 
Michigan.      Little,  Brown  and  Co.,  Boston,     pp.  clxx,  983. 

The  first  edition  of  this  great  work  by  Professor  Pomeroy  appeared 
under  the  title,  "Remedies  and  Remedial  Rights  "  in  1876  ;  the  sec 

1  Northern  Assurance  Company  v.  Grand  View  Building  Association, 
183  U.  S.  308  ;  23  Sup.  Ct.  183  ;  46  L.  Ed.  214. 

2  1 3  Wall.  222  ;  20  L.  Ed.  61 7. 

3  Insurance  Company  v.  Dunham,  1 1  Wallace,  1,  32  ;  20  L.  Ed.  90. 
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ond,  revised  by  the  author,  in  1883,  and  the  third,  revised  by  his 
son,  John  Norton  Pomeroy,  Jr.,  in  1894,  the  title  being  then 
changed  to  "  Code  Remedies." 

Agreeing  most  heartily  with  Professor  Bogle's  statement  that  it 
may  be  justly  said  that,  as  a  writer  upon  the  Code,  Professor 
Pomeroy  stands  without  a  rival,  it  is  rather  difficult  to  justify  the 
omission  from  the  present  edition  of  more  than  one  hundred  of  the 
eight  hundred  and  eight  sections  constituting  the  original  work.  The 
justification  offered  is  that  most  of  the  omitted  matter  was  theoretical 
and  is  not  of  present  practical  value  ;  but  it  is  submitted  that  the 
writer  upon  the  Code  who,  as  the  reviser  acknowledges,  stands  with- 
out a  rival,  ouaht  to  be  the  best  judge  of  what  properly  pertains  to 
the  subject,  and  it  is  noticeable  that  not  only  was  none  of  this  matter 
omitted  from  the  second  edition,  but,  in  the  preface  thereto,  the 
author  makes  the  following  express  statement,  viz.:  "  In  preparing 
this  edition,  I  have  not  thought  it  expedient  to  alter  in  any  substan- 
tial manner  the  original  text,  a  few  mistakes  and  omissions  have  been 
corrected,  but  the  text  stands  virtually  unchanged.  I  have  seen  no 
sufficient  reason  to  modify  any  of  its  theoretical  conclusions,  and 
several  of  its  practical  conclusions  have  been  sustained  by  the  courts; 
none,  so  far  as  I  am  aware,  have  been  distinctly  condemned." 

Moreover,  it  mav  be  urged  with  considerable  reason  that  this 
omitted  "theoretical"  matter  has  not  been  the  least  among  the 
factors  which  have  made  this  work  unequalled  in  its  field,  and  one 
that  is  constantly  recognized  as  an  authority  by  the  courts  of  many 
jurisdictions. 

Among  omissions  which  are  specially  to  be  regretted  are  §§  4  to 
43  inclusive  (particularly  §§31  to  43  inclusive  relating  to  the  "  Gene- 
ral Nature  of  the  Civil  Action"),  §§45  to  64  inclusive  treating  of 
"  Theoretical  Unity  in  Procedure";  and  the  sections  relating  to  com- 
mon law  rules  concerning  joinder  of  parties  plaintiff  and  defendant 
(§  184  to  195  inch  and  273  to  286  inch). 

With  this  exception,  however,  it  may  be  safely  said  that  the  reviser 
has  performed  his  task  well  and  thoroughly  and  that  his  work  deserves 
high  commendation.  The  important  cases  decided  in  the  past  ten 
years  have  been  carefully  examined,  analyzed  and  classified,  quota- 
tions being  made  from  such  as  are  particularly  significant  either  as 
supporting  the  doctrines  stated  in  the  text,  or  as  indicating  dissent 
therefrom  ;  the  statutes  of  the  different  States  relating  to  the  subject 
are  cited  with  a  completeness  that  leaves  little  to  be  desired,  attention 
being  directed  to  statutory  changes  made  since  the  publication  of  the 
third  edition  ;  and  there  are  several  specially  important  topics  such  as 
"allegations  in  pleadings,"  "amendments,"  "  necessity  and  form  of 
particular  allegations  in  complaints,"  and  "defenses  of  new  matter," 
treated  in  the  notes  with  a  fullness  and  in  a  manner  calculated  to 
make  this  edition  very  acceptable  to  the  busy  practitioner.  There  is 
no  text-book  equal  to  Pomeroy's  Code  Remedies  for  the  purpose  of 
giving  a  student  a  clear  and  systematic  presentation  of  the  essential 
characteristics  of  the  code  procedure  and  the  changes  which  have 
been  effected  by  its  introduction  ;  and  both  student  and  practicing 
lawyer  are  to  be  congratulated  that  this  latest  revision  of  the  work 
has  been  made  with  such  care  and  thoroughness. 
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The  Monroe  Doctrine.  T.  B.  Edgington.  Boston,  Mass.: 
Little,  Brown  &  Co.      1904.     pp.  viii,  344. 

A  glance  through  the  chapter  headings  of  Mr.  Edgington's 
"Monroe  Doctrine"  causes  the  reader  to  turn  back  to  the  title-page 
to  make  sure  that  it  does  not  read  'Odds  and  ends  on  the  Monroe 
Doctrine  and  other  matters  of  foreign  policy  and  diplomacy,  dis- 
junctively collated."  The  first  one  hundred  and  ten  pages  deal  with 
the  precursors,  genesis,  promulgation  and  reception,  re-affirmation, 
extension  and  interpretation  of  the  Monroe  Doctrine;  but  by  no 
means  on  such  a  logical  outline.  The  book  opens  with  a  brief 
account  of  the  Holy  Alliance.  On  pp.  6-24  is  found  a  reprint  in 
extenso  of  the  Rush-Canning  correspondence  of  1823  without  material 
comment.  Following  this  (p.  44)  is  given  Jefferson's  letter  of  Octo- 
ber 24,  1823,  advising  Monroe  to  "accede  to  her  (England's)  propo- 
sition.''    Without  further  ado  the  author  concludes: 

"Thereupon  Monroe,  in  his  annual  message  of  December  2.  1823,  an- 
nounced the  following  propositions,  which  constitute  the  Monroe  Doc- 
trine" (quoting  from  the  message). 

The  fact  that  the  United  States  decided  not\o  go  ''hand-in-hand  " 
with  hngland,  but  to  announce  her  policy  independently  is  thus 
obscured. 

It  is  well  known  that  there  are  two  separate  passages  in  Monroe's 
message  of  December  2,  1823.  which  must  be  thoroughly  cleared  up 
and  placed  in  their  historical  setting,  before  the  development  of  the 
doctrine  in  its  re-affirmations  and  present  interpretation  can  be  under- 
stood. To  all  appearances  the  author  has  disposed  of  the  genesis  of 
the  doctrine  in  ch.  II  without  even  an  allusion  to  Adams'  Rus- 
sian correspondence,  which  gave  rise  to  the  pronouncement  as  to 
"future  colonization  by  any  European  power"  on  these  continents. 
This  part  of  the  message  is  postponed,  without  notice  to  the  reader, 
for  discussion  on  pp.  94-104;  the  correspondence  itself  is  printed  in 
the  appendix  without  reference  in  the  text.  Pp.  54-84  are  filled 
with  citations  of  historic  references  to  and  interpretations  of  the  doc- 
trine. We  then  come  to  the  precursors  of  the  Monroe  Doctrine,  in 
ch.  X.  entitled,  "Origin  of  Our  Foreign  Policy."  On  p.  85,  we 
find  the  following: 

"  Washington  promulgated  the  doctrine  which  Monroe,  in  a  more 
extended  form,  annunciated  some  thirty  years  later;  for  Washington's 
proclamation  of  neutrality  in  European  affairs  was  itself  the  foundation 
of  our  foreign  policy." 

On  pp.  93-4,  the  following: 

"  The  writers  who  assert  that  the  Monroe  Doctrine  has  always  failed 
of  legislative  confirmation  are  in  error;  because  it  has  been  pointed  out 
that  Congress  in  181 1  very  promptly  confirmed  it  in  pursuance  of  Madi- 
son's message." 

Such  a  vague  generalization  of  the  Monroe  Doctrine  as  would 
identify  it  with  the  utterances  here  referred  to,  makes  it  co-extensive 
with  the  whole  foreign  policy  of  the  United  States,  instead  of  being, 
as  it  is,  merely  one  of  the  elements  of  our  foreign  policy    or  one  of 
our  policies.      It  is  true    that   the  principles  announced  by  Monroe 
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were  gradually  led  up  to  and  evolved  from  the  thought  and  experi- 
ence of  the  past,  but  when  the  various  approaching  steps  are  referred 
to,  they  merely  confuse  the  discussion  unless  each  is  precisely  defined 
and  its  divergent  as  well  as  its  convergent  aspects  exactly  pointed  out. 
The  evolution  of  the  Monroe  Doctrine  was  in  no  sense  complete 
before  1823.  To  say  that  Washington  promulgated  it,  or  that  it  was 
confirmed  by  Congress  in  181 1,  is  confusing  and  lacks  penetration. 

These  are  but  by  way  of  example  of  the  pervading  illogicalness 
of  the  book  both  in  arrangement  and  substance.  If  there  is  any 
question  of  American  policy  that  has  been  ably  discussed  by  scholarly 
students  and  keen  thinkers,  it  is  the  Monroe  Doctrine.  Any  writer 
entering  the  field  to-day  after  Ford,  Reddaway,  Moore,  Hart,  not  to 
mention  many  others,  must  be  able  to  go  the  gaic.  Least  of  all  he 
must  know  the  literature  of  the  subject.  Citations  of  (Oilman's 
Monroe,  Tucker's  Monroe  Doctrine,  and  extracts  from  Ford's  collec- 
tion of  correspondence  in  the  Mass.  Hist.  Soc. ,  though  excellent  in 
themselves,  will  not  suffice. 

Copyright  Cases.  Compiled  by  Arthur  S.  Hamlin.  New  York 
and  London:  The  American  Publishers'  Copyright  League  (G.  P. 
Putnam's  Sons).      1904.      pp.  vii.      237. 

In  his  preface  Mr.  Hamlin  states  that  "the  book  is  addressed  to 
the  layman  rather  than  to  the  lawyer;  and  it  is  on  this  ground  that 
such  cases  or  such  portions  of  cases  as  have  to  do  merely  with  the 
technicalities  of  procedure  are  omitted."  And  again:  "The  pur- 
pose of  this  compilation  is  to  bring  together,  for  convenient  reference 
on  the  part  of  publishers,  authors,  and  others  interested  in  copyright 
property,  a  summary,  as  comprehensive  as  is  practicable  in  a  volume 
of  such  compass,  of  the  issues  that  have  arisen  and  the  decisions  that 
have  been  given  under  the  statutes  controlling  copyright  and  literary 
property,  since  the  enactment  of  the  International  Copyright  Law 
of  1891." 

These  two  passages  in  Mr.  Hamlin's  own  words  sufficiently  and 
accurately  define  and  limit  the  scope  of  his  work.  Attempts  to  sim- 
plify law  tor  the  layman  have  usually  dissatisfied  the  layman  as  well  as 
the  lawyer.  The  reviewer  shook  his  head  on  opening  the  book,  but 
a  careful  reading  of  it  from  cover  to  cover  has  overcome  any  feeling 
of  doubt  or  hesitancy;  for  the  work  is  well  done;  the  cases  are  well 
chosen  and  the  short  and  not  over  frequent  annotations  and  criticisms 
are  not  only  in  point  but  also  sound  and  convincing. 

It  is  to  be  expected  that  a  book  on  Copyright  would  have  a  liter- 
ary flavor  and  the  reader  is  brought  face  to  face  with  important  cases 
in  which  well  known,  indeed  honored  names  appear.  For  example, 
the  name  of  Oliver  Wendell  Holmes  coupled  with  "The  Autocrat" 
and  "  The  Professor "  appears  (pp.  84-89);  "The  Minister's  Wooing" 
by  Mrs.  Stowe  is  passed  upon  (pp.  86-89);  Dr.  Hale's  edition  of  Bul- 
finch's  "Age  of  Fable"  fai's  to  get  an  injunction  against  an  alleged 
infringement  (pp.  154-155);  the  one  time  popular  E.  P.  Roe  failed 
as  did  his  novels  to  show  cause  (p.  152);  Mr.  Barrie's  disastrous 
attempt  to  secure  an  American  copyright  for  "The  Little  Minister" 
(pp.  122-123)  and  finally,  not  to  be  tedious,  Mr.  Kipling's  unfortu- 
nate and  droll  experiences  as  a  litigant  are  duly  chronicled  in  the  col- 
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lection  of  cases  every  one  of  which  is  interesting  in  itself  as  well  as 
important  (pp.  93,  J33-I36)- 

Cases  involving  the  drama,  the  opera,  the  vaudeville,  music,  paint- 
ing, photography,  engraving,  lithography  might  be  cited.  In  a  word, 
it  may  be  said  in  passing  that  Mr.  Hamlin  has  included  almost  every 
topic  ordinarily  the  subject  of  copyright,  and  not  a  few  subjects  inca- 
ble  thereof,  among  which  the  attempt  to  copyright  a  "blank  book" 
is  perhaps  the  most  amusing  (pp.  37-38).  Another  gem  was  the 
attempt  to  copyright  a  label  containing  the  words  "waterproof  draw- 
ing ink  "  (pp.  38-39).  The  failure  was  ignominious  in  both  instances. 
There  was  nothing  as  yet  to  copyright. 

The  arrangement  of  the  book,  clear  and  satisfactory,  is  as  follows: 
The  United  States  Copyright  Statutes,  pp.  1-18  (in  force  January  1, 
1904);  Decisions  of  American  Courts,  pp.  19-171  (to  April  15th  of 
the  current  year);  The  Decisions  of  the  Treasury  Department,  pp. 
173-179  (in  matters  of  importations);  Decisions  of  English  and  Cana- 
dian Courts,  pp.  181-200,  which  last  section  starts  out  with  Lord 
Rosebery  (pp.  183-184)  and  ends  not  inappropriately  in  a  dramatic 
way  with  "Lost  in  London  "  (pp.  219-220). 

The  List  of  Cases  (pp.  221-230)  and  the  subject  index  (pp. 
231-237)  are  adequate  and  serviceable.  In  the  typographical  part  of 
the  book  there  are  a  few  slips:  p.  52  where  "hat"  appears  oddly  for 
that;  p.  no  where  sale  lacks  an  "1,"  pp.  125,  160  where  infringe- 
ment lacks  one  of  its  "  e's;"  p.  146  where  "sale  "  either  has  or  is  in 
danger  of  losing  an  "1;"  p.  185  where  Mr.  Justice  Wills  disguises 
himself  as  Wells,  and  pp.  195,  196  where  editor  or  printer  takes  a  lib- 
erty with  Fraulein  Schuberg  depriving  her  of  the  umlaut  to  which 
German  maidens  have  a  legal  right 

The  work  is  distinctly  creditable  and  may  well  appeal  to  author, 
publisher  and  public — lawyer  as  well  as  layman. 
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